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Tom tat
“Nouoi” da thanh thai nhung chua dugc sinh ra cé thé bi gdy thi¢t hai vé siic khée trong qud trinh
kham, diéu tri bénh, sit dung thudc cia nguoi me hodc bi anh hudng do cdc tai nan ma nguoi me
phdi gdnh chiu. Thuc tién phdp ly tit nhiéu quéc gia cho thdy quyén lgi cia “nguvi” chua dugc
sinh ra dugc Toa dn ddc biét quan tam xem xet. Trong hoan canh hién tai, Viét Nam co cdc quy
dinh bdo v¢ quyén loi cia “nguoi” da thanh thai, nhung chua cho cdu trd loi cu thé vé vin d¢
yéu cdu boi thuong thiét hai vé siic khée do hanh vi xdm pham gdy ra trudc khi mét nguoi sinh
ra. Bai viét fim kiém cdu trd loi vé van dé (i) khd nang ghi nhdn quyén yéu cau boi thuong thi¢t
hai; (ii) chii thé yéu cau béi thuong; (iii) didu kién phdt sinh trach nhiém boi thuong thi¢t hai.
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Abstract
Medical examination, treatment, consumption of drugs, or accidents that a mother undergoes
may create health damage to unborn child. Practice in various countries shows that the rights
of people born later are given special attention by the Court. The law of Vietnam stipulates
that some fetal rights are protected by the regulations conditionally, but it fails to deal with the
damages to health created to the fetus directly. The article studies the issue from the aspects of
(i) the acceptability of the right to claim compensation _for damages; (ii) the subject of the claim;
(iii) conditions giving rise to liability for damages.
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Bbi thuong thiét hai do xdm pham sic khoe la vin dé rit quen
thudc trong quan h¢ phdp luat vé trich nhi¢ém boi thuong thiét hai
ngoai hgp dong. Thong thudng, hanh vi xdAm pham dugc thuc hién déi véi
nhting cd nhan di dugc sinh ra va dang con séng. Vin dé sé phuc tap néu
hanh vi giy thiét hai tic dong lén thai nhi — “nguoi” da thanh thai nhung
chua dugc sinh ra. Trong khi phdp luat dan sy hién hanh quy dinh: “Ning
luc phdp luat dan su ctia cd nhan ¢4 tii khi nguoi d6 sinh ra va chdm dut khi
nguoi do chét”, cau hoi dit ra la: liéu ring quyén yéu cau boi thudng thiét
hai ciia mot nguoi ¢6 dugce bao vé tui trude khi ngusi nay dugce sinh ra hay
khong? Nghién ctiu cho thdy cdc hanh vi lam anh huéng dén thé chit caa
thai nhi va gy nén nhting tic dong lau dai sau khi moét nguoi duge sinh ra,
Ia ditu khong hiém gip trong thuc tién phdp ly 6 nhiéu qudc gia. Viéc tim
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hiéu vé kha nang yéu cau boi thuong thiét hai; chu thé yéu cau; dieu kién
phdt sinh trdch nhi¢m boi thuong thiét hai va it ra mét s6 kinh nghiém cho
Viét Nam la dieu can thiét trong hoan canh cic quy dinh hi¢n hanh chua
¢6 su dieu chinh cu thé.

1. Kha nang ghi nhan quyén yéu cau boi thuong thiét hai do hanh
vi xam pham suc khoe thuc hién khi mot “ngusi’ da thanh thai
nhung chua dugc sinh ra

1.1. Xu huéong trong phdp ludt ciia mgt so' quoc gia

Bao vé quyén 1¢i cua cd nhan luon la vin dé nhan dugce sy quan tim sau
sic trong phdp luat qudc t&€ va phdp luat cua tling quéc gia. Du chua ¢6 mot
dinh nghia chinh thic vé cd nhan, nhung cic nghién ciu phdp ly thusng nhin
nhan sy hi¢n dién ctia mot cd nhan tit thoi diém duge sinh ra." Theo quan
ni¢m truyén théng, ning luc huéng quyén va kha ning duge bao v¢ cua mot
cd nhan hinh thanh tit khi ngudi d6 sinh ra.? Trong qud khu, nhiéu h¢ théng
phdp luat da duy tri nguyén tic: thai nhi khong c6 bit ci quyén gi cho dén khi
dugc sinh ra.> Cdc Toa dn trude day lap luan thai nhi Ia mot phan cta ngusi
me chi khong phai moét cha thé ton tai doc lap.* Cang tii day, ngusi duge
sinh ra va con s6ng, sau d6 khong thé yéu cau boi thusng thiét hai do hanh vi
xam pham giy ra trong giai doan ho chua dugc thiia nhan ning luc phdp luat
dan sy (tic la giai doan da thanh thai nhung chua dugc sinh ra).

Trong mot vu viée dién ra vao nim 1912 tai Hoa Ky, cha me cua nguyén
don da dai dién cho con ctia minh khdéi kién yéu cau bi don boi thuong thiét
hai béi hanh vi tic dong lén thai nhi 05 thdng tudi, vi cho ring chiing dong
kinh Ia hau qua tryc ti€p cta nhing thuong tén bi giy ra trudce khi tré duge
sinh ra. Toa dn cho rang thai nhi 6 giai doan nay khong thé tu ton tai mot cich
doc lap — chi la mot phin ctia nguoi me va vi vay da khong chip nhan yéu cau
boi thudng.” Nhin nhan vé qud khi, nguoi ta thic mic rang “tai sao cdc Toa
dn thong luat lai chan chit qud lau trong viéc cho phép mét bién phdp khic
phuc hau qua déi véi nhang dua tré bi gy thiét hai trudce khi sinh, nhung sau
d6 da c6 kha niang khéi kién do dugce sinh ra con séng”.

Quan diém truyén théng ké trén da dan c6 sy thay déi. Tai Hoa Ky,
nguyén tic khong boi thuong thiét hai cho thai nhi duge duy tri dén naim

1 Jenny Teichman, “The definition of person”, Philosophy, Vol. 60, 1985, tr. 179.

2 Theo mot tai lieu: “Xét cho cuing, thai nhi trén thuc t&€ khong phai Ia mot thé nhan. Ly thuyét
dan luat truyén théng chi thiia nhan thai nhi dugc hudng cdc quyén dan su sau khi duge sinh ra”.
R, B, B LRIRAEEEERIF” (Phap luat vé bio ve quyen loi cta thai nhi), 1
e bk, 55341, 2007, 1101

3 Adrian Whitfield, “Common law duties to unborn children”, Medical Law Review, Vol. 1,
1993, tr. 29, 33, 35, 37.

4 Sheryl Anne Symonds, “Wrongful death of the fetus: Viability is not a viable distinction”,
University of Puget Sound Law Review, Vol. 8, 1984, tr. 111.

5 Lipps v. Milwaukee Electric Ry. & Light Co. 164 Wis. 272,159 N.W. 916

6 Adrian Whitfield, tldd, tr. 32.
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1949, va bit dau c¢6 nhiing chuyén bién sau khi Toa dn bang Ohio chip
nhan yéu ciau boi thusng.” Cung véi Hoa Ky, viéc chip nhan yéu cau boi
thuong thiét hai giy ra cho thai nhi (sau d6 tré da ra do1 va con séng) duge
ghi nhan trong nhiéu vu viéc tai cic quéc gia khdc. Chang han, vu kién
Watt v. Rama dién ra tai Australia (1967).* Mot phu nt mang thai gip tai
nan khi dang di¢u khién 6 t6. Nguoi me da bi liét td chi va sinh con sau
bay thdng rusi. Con gdi c6 chao ddi vdi tinh trang tén thuong niao va dong
kinh. Tré dugc dai dién khéi kién yéu cau ngusi da bit cdn gy ra tai nan
phai boi thuong cho minh. Toa dn dua ra phdn quyét chip nhan yéu cau
boi thudng thiét hai ctia nguyén don.” O trusng hop khic, vy viec Duval v.
Seguin dién ra tai Canada (1972) cung cho thiy hudng giai quyét tuong tu.
Tai nan xe hoi di khién cho tré bi sinh non va cé khuyét tait bim sinh. Toa
dn da xdc dinh tré dugce boi thudng thiét hai cho nhting thuong tén thé chat
bi gy ra trudc khi ra doi."

Nhim tao co s6 phdp ly 1o rang cho viéc bio vé quyén yéu cau boi
thuong thiét hai ca cd nhan ti trude khi dugc sinh ra, mét qudc gia trén thé
gi6i da ghi nhan quy dinh cu thé. Ching han, theo Piéu 721 Bo luat Dan su
Nhat Ban: “Tré chua sinh ra dugc coi la da dugce sinh ra trong trudng hop
yéu cau boi thudng thiét hai”. Véi quy dinh nay, cd thé thdy ring phdp luat
Nhat Ban da minh thi thita nhan kha ning yéu cau boi thuong thiét hai caa
“ngudsi” thanh thai nhung chua dugce sinh ra."! Mot s6 quéc gia cting ¢6 quy
dinh chung vé nang luc phdp luit cia cd nhan, ma theo hudng nay quyén
yéu cau boi thuong cho cdc thiét hai bi giy ra trude khi mét ngusi ra doi van
dugc chap nhan. Ching han Piéu 31 BLDS Thuy Si quy dinh: “Quyén cta
cd nhan bit dau ti khi mot ngudi sinh ra va két thic khi mét ngudi chét di.
Thai nhi ¢6 ning luc phdp luat néu sau d6é dugc sinh ra va con s6ng”. Piéu
2:2 BLDS Hungary quy dinh: “Moi nguoi déu c6 nang luc phdp luat ngay tui
khi dugc thu thai véi ditu kién la ngusi d6 con s6ng sau khi sinh ra”.

Tom lai, yéu cau boi thusng do hanh vi xadm pham gy ra trong giai
doan moét ngusi thanh thai nhung chua dugce sinh ra 1a vin dé ¢6 méi quan
h¢ mat thi€t véi cdch nhin nhan vé thai diém hinh thanh nang lyc phdp luat
cta cd nhan. Trai qua thoi gian, nhiéu hé théng phdp luat da mé rong pham
vi bio v¢ quyén nhin than veé sic khoe ngay ca trude khi cd nhan dugce

7 D. Grant Cook, “Recovery for prenatal injuries”, in Baylor Law Review, Vol. 12, 1960, tr. 81;
Williams v. Marion Rapid Transit, 152 Ohio St. 114, 87 N.E.2d 334, (1949).

8 Atiyah, P. S., “Watt v. Rama”, University of Western Australia Law Review, Vol. 10, 1971-1972,
tr. 159.

9 Atiyah, P. S, #ldd, tr. 160.

10 Karen M. Weiler, Katherine Catton, “The unborn child in Canadian law”, Osgoode Hall Law
Journal, Vol. 14(3), 1976, tr. 652.

11 Véi diéu kién la ngudi nay sinh ra va con séng. Mitsuo Sakaihara, “Claims made by children
in Japan for injuries caused before birth”, Medicine, Science and the Law, Vol. 47(1), 2007, tr.
62, DOI: 10.1258/rsmmsl.47.1.61.
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sinh ra. Cang tit d6, khi mot nguoi bi thiét hai vé siic khoe do hanh vi xam
pham dugc thuyc hién trong giai doan ngudi nay da thanh thai nhung chua
dugc sinh ra, thi yéu cau boi thudng thiét hai vin ¢6 thé duge chip nhan.
Day ¢6 thé duge xem 1a mot goi v quan trong trong viéc phdt trién va hoan
thi¢n phdp luat Viét Nam trong hoan canh tuong tu.
1.2. Kha nang ghi nhdan quyén dugc boi thuong thiét hai vé sic khée cia
“nguoi’”’ da thanh thai nhung chua dugc sinh ra trong phdp ludt dan sy Viét
Nam

Phin no1 dung trén cho thiy tai nhi¢u qudc gia, khi mét “nguci’” thanh
thai bi xdm pham suc khoe thi ngusi nay ¢6 kha ning yéu cau boi thusng
thi¢t hai sau khi da sinh ra. Cau hoi dit ra la: 6 Viét Nam, kha ning tuong ty
da dugc ghi nhan hoac ¢6 thé duge ghi nhan hay khong? Ban vé kha ning
hudng quyén va nghia vy, khong thé khong nhic dén quy dinh tai Pieu 16
Bo luat Dan sy (BLDS) nam 2015, cu thé: “ning luc phdp luat dan su caa cd
nhan cé tir khi nguoi d6 sinh ra va chdm dut khi nguosi d6 chét”. Vi “niang
luc phdp luat dan su cia cd nhan la kha nang cia cd nhan ¢6 quyén dan su
va nghia vy dan su”,"? nén vé co ban, ké tit khi sinh ra thi cd nhan mdi ¢6
khi ning dugc hudng quyén va duge phdp luat bio vé khi quyén bi xam
pham (bao gom ca quyén duge bao vé siic khoe). Néu chi suy luan gidi han
trong quy dinh trén, trudc khi mét nguoi ra doi, kha ning cé quyén - trong
dé gom quyeén yéu cau boi thuong thiét hai, chua dugce phdp luat ghi nhan.

Mic du vay, bén canh sy ton tai cua nguyén tic ké trén, phdp luat dan sy
van ghi nhan nhting ngoai 1¢ vé viéc quyén 161 ctia cd nhan c¢6 kha nang duge
bao vé 6 ca thoi diém trude khi duge sinh ra. Piéu 613 quy dinh: “Nguoi
thtia k€ Ia cd nhan phai a ngudi con séng vao thoi diém mé thiia k€ hoic
sinh ra va con s6ng sau thoi di€ém mé thiia k€ nhung da thanh thai trudc khi
nguoi dé€ lai di san chét”. Nho ¢6 quy dinh nhu vy ma tai thoi diém xdy ra
su kién phdp ly, mic du tu cdch chua thé chua hinh thanh nhung “ngusi” da
thanh thai van dugc “trao co hoi” dé duge hudng quyén néu sau d6 sinh ra
va con s6ng. N6i cdch khdc, quyén nay duge cong nhan va tam thoi “bio
luu”? dén lic tré duge sinh ra mdi chinh thiic duge thuc hién trén thuc té.
Khong it cdc quan diém déu dong tinh ring: “Quyeén thuia ké ctia mot ngudi
¢6 thé phdt sinh tit khi con 1a bao thai néu ngusi d6 sinh ra va con séng”."*

Tu viéc nhin nhan, dinh gid quy dinh hién hanh va tham khio kinh
nghiém ctia mot s6 qudc gia, tic gid cho ring trong tuong lai, mot kha ning

12 Pieu 16 BLDS nam 2015.

13 Viéc “bao luu ning luc phdp luit dan su d6i vdi cd nhan la bao thai” duge dé cap trong nghién
cuu cua tic gid: Nguyén Minh Tudn, Binh ludn khoa hoc B ludt Ddn si cia nudc Cong hoa xa
héi chit nghia Viét Nam nam 2015, Nxb. Tu phdp, 2016, tr. 33.

14 Hoang Thé¢ Lién (chu bién), Binh ludgn khoa hoc B ludt Ddn si nam 2005, Nxb. Chinh tri quéc
gia - Su that, 2013, tr. 44. Xem binh luin khic tai: Nguyén Vian Cu va Tran Thi Hué¢ (dong cha
bién), Binh ludn khoa hoc B¢ ludt Ddn sy nam 2015, Nxb. Cong an nhan dan, 2017, tr. 50.
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tuong tu lién quan dén quyén yéu cau boi thuong thiét hai veé sic khoe cua
“nguoi” thanh thai cang ¢6 thé duge chip nhan. Cu thé, khi hanh vi xam
pham dién ra va giy nén thiét hai, “nguoi” thanh thai da ¢6 kha ning dugc
bao vé. Tuy vay, viéc thuc hién quyén nay phai cho dén khi cic dieu kién
vé nang luc chu thé thoa man mdi ¢6 thé duge tién hanh trén thuc t&.
Phdp luat dan sy néi riéng cang nhu cdc nganh luat khic trong h¢ théng
phdp luat Viet Nam déu hudng dén viee tao dieu kién mot cich t6t nhit dé
cd nhan dugc phdt trién toan dién veé thé chit va tinh than. Mic du dudi géc
do phdp 1y su ton tai ctia mot ¢d nhan thudng dugc tinh ti thoi diém ngusi
nay dugc sinh ra (va con séng), nhung dudi géc do sinh hoc, viéc duge sinh
ra bit dau tit mét qud trinh chuin bi trude d6." Mot thai nhi khoe manh Ia
tien dé quan trong dé moét cd nhan dugc sinh ra véi cdc dieu kién vé siic khoe
thuan 1¢1.'° Vi¢c thiia nhan quyén yéu cau boi thuong mot mat thé hién sy
ton trong d6i véi quyeén dugce bao vé va toan ven thé chit ctia cd nhan;'” mat
khdc, viéc dit ra nghia vu boi thuong thiét hai gitip ning cao y thiic trich
nhiém cua cdc chu thé trong xa hoi (khong chi duing lai 6 viéc bao vé suc
khoe ctia nguoi me nhu hi¢n nay, ma con bao v¢é su an toan cta thai nhi).
Trong thyc tién tai nhitu qudc gia, viéc thuc hién hanh vi giy thiét hai
stic khoe cho thai nhi Ia dieu khong hiém gip. D6 ¢6 thé [a cdc hoan canh
giy tai nan;'® con sinh ra ¢6 cdc khuyét tit, di tit bim sinh do vi¢c chin
dodn hoic dieu tri khong chinh xdc;" viéc st dung thusc kém chit lugng.®
Trong nhiing hoan canh nhu vay, ngudi sinh ra phii ginh chiu nhi¢u anh
huéng nghiém trong va tén thit lau dai. O Viét Nam, véi cic quy dinh
tao tién 1¢ cho viéc thita nhan quyén cua “ngusi” thanh thai trong moét s6
truong hop, viéc ghi nhian thém quyén duge boi thuong thiét hai vé sic
khoe la ditu c6 kha ning dat duge. Vin dé nay ¢6 thé duge 1am ro béi cde
dn I¢ lién quan trong tuong lai. Pay 1a co s6 quan trong dé quyén 1¢i cua cd

15 Theo y hoc, phoi thai hinh thanh tii qud trinh thu tinh. Giai doan bao thai bit dau tir tuan thu
10 ctia thai ky. O giai doan nay, tit ci cdc h¢ co quan chinh da hinh thanh nhung con non
ndét. Xem Moore KL, Persaud TVN, Torchia, MG, The developing human: Clinically oriented
embryology, 10th ed, Elsevier, 2016, tr. 114. Din theo D6 Diic Hong Ha, “Géc nhin: Vin
dé bao thai trong Luat Phong, chéng mua bdn ngusi”, https://quochoi.vn/pages/tim-kiem.
aspx?ItemID=88647, truy cip ngay 16/3/2025.

16 Nguyén Cong Khanh, Nguyén Hoang Nam , “Nhi khoa dyu phong”, Tap chi Nhi khoa, s6 2,
2023, tr. 4.

17 Trong mot vu viéc dién ra tai Cong hoa Lién bang Piic, Toa dn xdc dinh: Ditu 823 BLDS
bdo vé su toan ven vé stc khoe va thé chit ctia cd nhan. Hanh vi xdm pham dugc thuc hién
trude thoi diém ra doi khong lam anh hudng dén viéc dp dung Pitu 823. Xem BGHZ 58,
48, Decision of 11 January 1972; Az.: VI ZR 46/71, https://law.utexas.edu/transnational/
foreign-law-translations/german/case.php?id=675, truy cap ngay 01/4/2024; Ngo Thi Anh
Van, Bdo v¢ quyén lgi ciia nguoi con dugc sinh ra bang ky thudt hé tro sinh san theo phdp ludt Viét
Nam, Luan dn tién si Luat hoc, Trudng Pai hoc Luat TP. Ho Chi Minh, 2023, tr. 163.

18  BGHZ 58, 48, Decision of 11 January 1972; Az.: VI ZR 46/71.

19 Seattle-First Nat’l Bank v. Rankin, 59 Wash. 2d 288, 367 P.2d 835 (Washington, 1962).

20 Sindell v. Abbott Laboratories, 26 Cal. 3d 588 (California, 1980).
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nhan duge bio vé mot cich cong bang, hop ly trudce hanh vi xAm pham va
cdc ton thit ma ho phai ginh chiu.

2. Chua thé yeéu cau boi thuong cho thiét hai bi gay ra khi mot
“nguoi’ da thanh thai nhung chua dugc sinh ra

Trong nhiéu truong hop giy thiét hai vé sic khoe cho thai nhi, hanh
vi xdm pham tdc dong truc ti€p va trudc hét dén co thé ngusi me,*! nhung
cting ¢6 nhiing hoan canh thiét hai chi xdy ra d6i vdi thai nhi.*® Trong ca
hai truong hop, thiét hai ctia ngusi me (néu cd) va thiét hai caa thai nhi
can dugc nhin nhan va xdc dinh mét cich doc lap. Trude day, da tung cd
quan diém thai nhi ton tai trong bung me chi 1a mot phan trong co thé cua
nguoi me va vi vay, tai thoi diém xdy ra tai nan chi ¢é thuong tén duy nhit
cua nguoi me.> Tuy vay, quan diém nay di dan thay déi. Mot tdc gid da
néu: “Néu mot dua tré sau khi sinh ra khong ¢é quyén khéi kién vi nhing
thuong tén trudc khi sinh, thi ching ta di pham phai mot sai [am khong
thé khic phuc duge, vi miac du ngudi cha hoic ngusi me ¢6 thé cé quyeén
dugc boi thudng cho nhung méit mdt ma ho da ginh chiju. Tuy nhién vin
con mot phan thuong tich khong thé duge boi thusng ngoai trit viéc chap
nhan yéu cau khéi kién caa tré sinh ra sau dé... Pay la sy cong biang tu
nhién khi mot dua tré, néu dugce sinh ra va con séng, duge phép khoi kién
trudce Toa dn vé nhting thuong tich da bi gdy ra mot cdch sai trdi khi tré con
trong bung me”.**

Nhu di trinh bay, vi chua ¢6 tu cdch cha thé nén “ngusi” da thanh thai
nhung chua dugc sinh ra khong thé thuyc hién quyén yéu ciu boi thusng.
Thay vao dé, dit hoan canh lam phidt sinh thiét hai da ton tai, nhung quyén
yéu cau duge “bio luu” dén khi tré dugce sinh ra. Mot chu thé chi ¢6 quyén
yéu cau Toa dn bao vé quyeén, 11 ich ctia minh khi dugc thuia nhan Ia ¢6
nang luc phdp luat t6 tung dan sy.” Tuong ty nhu ning luc phdp luat dan
sy, ning luc phdp luit t6 tung dan sy cta cd nhan xuit hién tii thoi diém cd
nhan dugc sinh ra.** Sau khi sinh ra va con séng, tré bi thiét hai c6 thé Ia
nguyén don trong vu dn yéu cau boi thusng do hanh vi xdm pham stic khoée

21 Nhu trudng hop giy tai nan. Xem BGHZ 58, 48, Decision of 11 January 1972; Az.: VI ZR
46/71.

22 Nhu trusng hop chin dodn hoic di¢u tri khong chinh xdc hoic viéc dung thudc ctia me chi
anh hudéng dén ngusi con. Xem Seattle-First Nat’l Bank v. Rankin, 59 Wash. 2d 288, 367
P.2d 835 (Washington, 1962) va Sindell v. Abbott Laboratories, 26 Cal. 3d 588 (California,
1980).

23 Ron Beal, ““Can I Sue Mommy?” An analysis of a woman’s tort liability for prenatal injuries
to her child born alive”, San Diego Law Review, Vol. 21, 1984, tr. 328-329. Xem thém Walk-
er v. Great Northern Railway Co. of Ireland, 28 L.R. (Ire.) 69.

24 Karen M. Weiler, Katherine Catton, tldd, tr. 652.

25 Trudong Dai hoc Luat Ha Noi, Gido trinh Ludt T6 tung dan sy Viét Nam, Nxb. Céng an nhan
dan, 2017, tr. 111.

26 Trudng Pai hoc Luat Ha Noi, tldd.
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da thuc hi¢n trude d6.7” Viéc bao vé quyeén va lgi ich hgp phdp cua tré sé
do ngusi dai dién hgp phdp thuc hién theo Bieu 69 BLTTDS nim 2015.%
Trong hau hét cic vu viéc yéu cau boi thuong thiét hai do hanh vi xAm
pham giy ra trong giai doan da thanh thai, Toa dn tai nhi¢u qudéc gia déu da
chip nhan tu cich nguyén don cuaa tré (cha, me¢ hodc ngudi gidm hoé la dai
dién).? Trong thuc tién xét xtt tai Hoa KY, vu viéc Bonbrest v. Kotz cting thé
hién quan diém ctia Toa dn rang: dua tré khi sinh ra con s6ng ¢é quyeén khéi
kién d6i vdi cdc t6n thuong gy ra trude khi sinh.”” Tham chi, ¢6 nhtng
truong hop quyén 161 cua tré mau thuin vdéi cha, me va cha, me ¢6 thé tré
thanh bi don trong vu dn bao v¢ quyén 1¢i cua ngudi con dugc sinh ra.”!

3. Diéu kién phat sinh trach nhiém boi thuong thiét hai ve suc
khoe gay ra cho “nguoi’ da thanh thai nhung chua dugc sinh ra

C6 thé thdy, trong ca trudng hop ngusi mang thai ¢6 quan hé hop
dong hoic khong, véi bén gy thiét hai, thi gita tré duge sinh ra va bén
gay thiét hai déu khong ¢6 su rang budc cuia hgp dong. Viéc xem xét trich
nhi¢m cta bén giy thié¢t hai duge dinh gid thong qua cdc dieu kién quy dinh
tai khoan 1 Bieu 584 BLDS nam 2015. Cu thé, “ngudi nao ¢6 hanh vi xim
pham tinh mang, siic khoe, danh dy, nhian phim, uy tin, tai san, quyén, loi
ich hop phip khdc caa nguoi khdc ma gay thiét hai thi phai boi thuong, trii
truong hop Bo luat nay, luat khic ¢6 lién quan quy dinh khdc”. Duya trén
quy dinh da néu, trong phin néi dung nay tic gid sé xem x¢ét cdc dieu kién
lam phit sinh trdch nhiém boi thudng thiét hai, cu thé (i) ¢6 thiét hai xdy ra;
(i) ¢6 hanh vi xAdm pham; (ii1) ¢6 mdéi quan hé nhan qua gita hanh vi xAm
pham va thi¢t hai.
3.1. Co thiét hai xdy ra

Thiét hai dudi géc do phdp ly ¢ thé duge hiéu la “su thay d6i bién
thién theo chiéu xdu di cua tai san, cia cdc gid tri nhan than do phdp luat
bao vé¢”.*> Hanh vi trdi phdp luat tic dong dén thai nhi gay nén cdc tén thit
veé mat thé chit — sic khoe. Diém ddc bi¢t trong truong hop dang dugc néi dén la
tai thoi diém hanh vi xdm pham dugc thic hién, thié¢t hai chua dugc xdc dinh mgt
cdach cy thé. Thiét hai chi boc 10 (biéu hién, ¢6 thé dinh gid dugc, dinh lugng
dugce) sau khi tré ra doi. Trudce d6, sy ton tai cua thiét hai chua duge phdt
hi¢n hoac chi duge dy bdo thong qua viéc xdc dinh hanh vi xdm pham.

27 Khoan 2 biéu 68 BLTTDS nam 2015.

28  Truong hop ngudi bi thiét hai yéu ciu boi thuong khi da thanh nién, ning luc phdp luat t8
tung dan su va nang lyc hanh vi t§ tung dan su ctia ho sé dugc xdc dinh theo khoan 1 va khoin
3 Dieu 69 BLTTDS nam 2015.

29 Tham khao cic vu viéc duge dan chiéu trong bai viét.

30  Bonbrest v. Kotz, 65 F. Supp. 138 (D.D.C. 1940).

31 Ron Beal, fldd, tr. 327-353. Xem Lynch v. Lynch & Anor.

32 Nguyén Xuan Quang, Lé Nét, Nguyén Ho Bich Hing, Ludt Ddn sir Viégt Nam, Nxb. Pai hoc
Qudc gia, 2007, tr. 471.
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Thiét hai do hanh vi tic dong lén thai nhi ¢6 thé khién cho tré duge
sinh ra mic cdc khuyét tat, di tit bim sinh hoic mic cdc can bénh hiém
ngheo. Mét s6 thiét hai ¢é biéu hién ro rang ngay tii khi tré via sinh
ra,” nhung cting ¢6 nhiing thi¢t hai sau mot khoang thai gian rdt dai méi
duoc xdc dinh. Vu viéc Sindell v. Abbott Laboratories 1a moét vi du dién hinh.
Nguyén don Judith Sindell da khéi kién cdc nha san xudt Diethylstilbestrol —
loai thudc ma me c6 dung khi mang thai dé ngan ngtia sdy thai va cdc bi¢n
ching khdc. Sindell sau khi truéng thanh dugce chin dodn mic bénh ung
thu bi gay ra béi loai thudce nay. Toa dn cip phiic thdm di chdp nhan yéu
cau boi thudng cua Sindell, du c6 dua ra yéu cau boi thusng sau hon 20
nim ké tii khi dugc sinh ra.**

Thiét hai do hanh vi gay anh huéng dén thé chit cua “ngusi” da thanh
thai ¢6 thé duge xdc dinh tuong tu nhu cdc thiét hai vé sic khoe duge quy
dinh tai Piéu 590 BLDS nim 2015 va Pi¢u 7 Nghi quyét s6 02/2022/NQ-
HDTP. Bén canh nhting thiét hai thudng gip,® thuc tién xét xii tai mot s6
qudc gia dat ra vin dé ding suy ngdm lién quan dén kha nang lam viéc bi
mit trong tuong lai cua nguoi duge sinh ra. Cé nhting v kién phan biét gitia
thu nhip trong tuong lai bi mat va kha ning lam viéc trong tuong lai bi mait.
Trong moét vu viée dién ra tai Singapore, Toa dn cho ring ngusi chua tiing
lam viéc bi gay thiét hai vé sic khde da mit kha ning lam viéc trong tuong
lai va day cting la mot tén that.* Pay cing c6 thé 1a gidi phdp nén duge cdc
Toa dn cua Viét Nam can nhic, xem xét va ghi nhan.

3.2. Co hanh vi xam pham sic khoe

Theo Dieu 584 BLDS nim 2015, “ngudi nao ¢6 hanh vi xdm pham
tinh mang, siic khoe, danh dy, nhan phim, uy tin, tai sin, quyén, 1¢i ich
hop phdp khic cua nguoi khic ma gay thiét hai thi phai boi thuong”. Trudc
day, vin ban hudng dan, cang nhu nhitu tai liéu chuyén khio theo hudng
dong nhit hanh vi xam pham dugc quy dinh tai Pi¢u 584 BLDS nim 2015
(tuong ting Picu 604 BLDS nim 2005) véi hanh vi trdi phdp luat.”” Hién
nay, Nghi quyét s¢ 02/2022/NQ-HDTP da khong con st dung dieu kién
“hanh vi trdi phdp luat”, ma thay vao d¢ la ditu kién “hanh vi xdm pham”.

33 Ching han, hai loai thuéc Thalidomide va Bendectin da gay ra di tat cho hang ngan tré em c6 me
stt dung loai thuSc nay trong thoi ki mang thai, moét s6 di tat bim sinh bit dau xudt hién 6 nhung
dua tré tu khi ra doi. Xem Patricia Howlett, “Compensation for drug induced fetal deformities in
common and civil law systems”, Touro_Journal of Transnational Law, Vol. 2, 1991.

34 Sindell v. Abbott Laboratories, 26 Cal. 3d 588 (1980), va binh luan tai: Patricia Howlett, tldd, tr.
243-268.

35 Do Vin Dai, Ludt boi thuong thiét hai ngoai hop dong Viét Nam, Nxb. Hong Duic, 2021, tr. 558-
632.

36  Soh Kee Bun, “Compensating the young person for loss of future earnings: subjective consider-
ations in assessing the multiplicand”, Singapore Journal of Legal Studies, 1994, tr. 351, 353.

37  Muc L.1.2. Nghi quyét s6 03/2006/NQ-HPTP. Xem thém luin gii vé vin dé nay tai: Do
Vin Dai, tldd, 2021, tr. 58, 59.
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Mot binh luan vé Dieu 584 BLDS nam 2015 da néu: “chi can ¢6 hanh vi
gay thiét hai thi trich nhiém boi thutng thiét hai di cd thé phdt sinh, bit ké
hanh vi d6 la trdi phdp luat hay khong trdi phdp luat”.?

Mic du trong da phan cdc truong hop, hanh vi xAm pham cang 1a hanh
vi trdl phdp luat, nhung d6i véi hoan canh dang duge dé cap, vin deé lai cé
su khdc biét nhit dinh. Mét hoc gid nhan xét: “chi khi cong nhan ning luc
quyén dan sy cia thai nhi thi quyén vé tinh mang, than thé va sic khoe cua
thai nhi mdi tré thanh quyén hgp phdp va viéc xam pham cic quyén nay la
hanh vi trdi phdp luat”.*” Trong hoan cinh phdp ly hién tai, truéc khi mot
ngudi dugce sinh ra, kha ning cé quyén chua duge ghi nhan va vi vay, chua
c6 ¢o s6 1o nét dé xdc dinh viéc xam pham sic khoe caa thai nhi [a mot
hanh vi trdi phdp luat (xét trong su doc lap d61 véi hanh vi gy thiét hai cho
nguoi me). Trude van dé nay, sy thay déi trong ndi dung cua Nghi quyét
s6 02/2022/NQ-HDTP ¢6 thé mang dén moét cich thiic tiép can khdc ve
dieu kién lam phidt sinh trich nhiém boi thudng — theo hudng thuan loi
hon. “Hanh vi xAm pham” ¢6 thé dugc hiéu Ia su tic dong giy nén nhung
thi¢t hai vé vat chit hoidc tinh than. Trong truong hop dang dugc deé cap,
hanh vi xdm pham la hanh vi tao ra nhting tic dong tiéu cuc, gy thiét hai
dén thé chit (suic khoe) cua thai nhi va d€ lai hau qua sau khi tré ra doi.

C6 nhung truong hop nguoi thuc hién hanh vi da biét vé su ton tai cua
thai nhi, nhung cting ¢é nhting hoan cinh ngugc lai. Cau hoi é day la néu
viéc ngudi gay ra thiét hai khong biét veé su ton tai cia thai nhi thi dieu kién
veé hanh vi xAim pham suic khoe c¢6 duge thod man hay khong? Trong mét
vu viéc dién ra 6 Ireland, nguoi phu ntt mang thai da st dung dich vu cua
cong ty dudng sit. Tai nan dién ra va ngudi con sau dé dugc sinh ra véi cdc
khuyét tat. Nguoi con da khoéi kién cong ty dudng sit boi thusng thiét hai.
Toa dn da tu chdi yéu ciu va mot trong cdc ly do duge dua ra la: tai thoi
diém van chuyén hanh khdch, cong ty khong biét dén viéc nguoi phu nu
mang thai va vi vay khong c¢6 nghia vu lién quan dén thai nhi.* Vu viéc da
gip phai nhiéu quan diém trdi chiéu. Binh luin vé vin dé, mot y kién cho
rang dam bao an toan 1a vin dé ¢ tinh chinh sich (nguyén tic phdp luat).*!
Cung vi lé d6, du biét trudc ngusi phu nii mang thai hoic khong, cic yéu
cau vé hanh dong cin trong van dit ra.

Theo nhém tdc gid, trti nhting truéng hgp ma viéc xdc dinh ngudi phu
nt dang mang thai hoic khong, ¢6 thé khién cho cich thuc xu sy thay déi

38  Nguyén Vin Cu, Tran Thi Hu¢, Binh ludn khoa hoc B¢ ludt dan sy nam 2015 aia muéc Cong hoa
xd hoi chit nghia Viét Nam, Nxb. Cong an nhan dan, 2017, tr. 871 .

39 NEEE, AEAFEWISE (Nghién aiu vé nhan cach) » JEERERHRRE, 2012, 25 198 T1.

40 Walker v. Great Northern Railway Co. of Ireland, 28 LR (Ire.) 69, va binh luan tai Thos. F. Uttley,
“The Rights of an Unborn Child”, Cape Law Journal, Vol. 8, 1891, tr. 133-144.

41 Atiyah, P. S., tldd, tr. 160.
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trong nhting hoan canh nhit dinh,* viéc thuc hi¢n hanh vi trong moi trudng
hop luon can ¢6 sy than trong va dam bdo tinh an toan. Lién h¢ véi Diéu 584
BLDS nam 2015 va NQ 02/2022/NQ-HDTP, viéc dinh gid su ton tai cia
hanh vi xdm pham dugc dit trong m6i quan h¢ véi 161 ich hop phdp bi tic
dong.* Nhu di dé cap, hanh vi tic dong dén thai nhi da xAm pham dén thé
chit, hay néi cich khdc la su toan ven vé sic khée - yéu t6 duge phdp luat
“bao h¢”.* Va vi thé, viec ngudi gay thiét hai khong biét veé su ton tai cua
thai nhi khong Ia co s6 d€ loai bo su xuit hién cua mét hanh vi xAm pham.®

Thong thutng, hanh vi xAm pham sic khoe tic dong truc tiép dén
ngudi bi thi¢t hai. Tuy vay, vi su gin két dic bi¢t gitia ngudi me va thai nhi
ma hanh vi nay trén thuc t€ thudng tic dong lén co thé ngusi me trudc va
sau d6 mdi gay anh huéng dén thai nhi. Cdc ton hai vé thé chit cua nguoi
con chua dugc sinh ra thudng lién quan mat thiét dén nhung t6n thuong
tuong ung trén co thé ngusi me.* Trong nhting trudng hgp nhu vay, hanh
vi tic dong lén nguoi me cang la hanh vi dugce thuc hién d6i véi thai nhi
(trong m&i quan hé vé trich nhiém boi thudng thiét hai). Bén canh do,
ctung c¢6 nhting hoan canh, hanh vi chi xdm pham sic khoe cta “nguoi”
chua dugc sinh ra ma khong gy dnh huéng dén me. Ching han nhu trusng
hop chin dodn, diéu tri khong chinh xdc*” hoic truong hop thudc uéng cia
ngudi me chi tic dong dén thai nhi.*® O ca hai truong hop da trinh bay, du
¢6 tdc dong dén nguoi me hay khong, thi hanh vi déu ¢6 sy xAm pham va
gay nén nhting t6n hai vé sic khoe ctia ngudi con.

Tém lai, hanh vi xAm pham stic khoe thai nhi rit da dang va c6 thé
xdy ra & bat ky thoi diém nao trong sudt giai doan mot ngusi chua ra doi.*
Hanh vi nay c¢6 thé dong thoi [a hanh vi xAm pham stic khoe cia ngusi me
hoac 1a mot hanh vi chi xdm pham dén 161 ich ctia nguoi con ma khong gay
thiét hai cho me. Su dic biét trong trudng hop dang duge dé cap la hanh vi

42 Ching han nhu viéc dieu tri cho ngudi phu nti mang thai va ngusi phu nit khong mang thai
¢6 nhung khdc biét nhit dinh.

43 Su thay d6i ctia Nghi quyét s6¢ 02/2022/NQ-HDPTP khong dit ra yéu cau “trdi phdp luat”
dai véi hanh vi ma quan tam dén cdc 1oi ich bi tic dong. Xem thém binh luan vé “quan heé
vdi loi ich bi xam pham” tai: D6 Vin Dai, tldd, 2021, tr. 67, 68.

44 “Moi ngusi cé quyeén bat khd xam pham vé than thé, duge phdp luat bio ho ve sic khoe”
(biéu 21 Hién phdp nim 2013).

45 Thuc ra viéc “biét trudc” hoidc khong Ia vin dé lién quan dén trang thdi tim ly — thuoc vé yéu t6
“161”. Tuy vay, Dieu 584 BLDS nim 2015 da khong dé cap dén yéu t6 16i. “Léi” va “hanh vi xam
pham” Ia hai vin dé doc lap. Vi vay, trong pham vi bai viét, tdc gia khong nhin nhan va phan tich
dudi géc do “161”. Xem thém binh luin vé yéu t6 161 tai: DS Van Pai, ddd, 2021, tr. 124-147.

46 Ching han, trong vu viéc Watt v. Rama (Australia), ngusi phu ntt mang thai gip tai nan khi
dang dieu khién 6 t6 da bi liét tii chi va sinh con sau bay thdng rusi. Ngudi con sinh ra véi
tinh trang t6n thuong nio va dong kinh.

47 Tham khdio vu viéc Seattle-First Nat’l Bank v. Rankin (1962).

48 Sindell v. Abbott Laboratories (1980) da néu tai phan 3.1.

49 Viéc xdc dinh thoi diém “thanh thai” ¢6 thé duge tham khio tuong tu nhu quy dinh cua phdp
luat Hungary. Pay la khodng thoi gian 300 ngay trudce khi duge sinh ra.
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tic dong lén mot “déi tugng” chua ¢6 ning luc chu thé, cang nhu chua cé
st hién dién moét cich doc 1ap 16 nét. Viée xdc dinh hanh vi xadm pham cin
dugc dit trong méi lién h¢ véi nhting dnh hudng tiéu cuc vé tinh trang thé
chit cua tré trude va sau khi ra doi, cang nhu cdc quy dinh lién quan vé dam
bao sy an toan, yéu ciu vé sy cin trong khi tham gia quan h¢ tuong ung.
3.3. Moi quan hé nhdn qud giiia hanh vi xdam pham sic khée va thiét hai
xdy ra

Méi quan h¢ nhan qua gitia hanh vi xAm pham va thi¢t hai xay ra la
mot trong nhting dieu kién lam phdt sinh trich nhiém boi thuong thiét hai
do xdm pham stic khoe néi chung. Ve vin dé nay, Nghi quyét s6 02/2022/
NQ-HDTP quy dinh: “Thiét hai xay ra phai la két qua tit yéu cta hanh vi
xAam pham va ngugc lai hanh vi xAm pham Ia nguyén nhan giy ra thiét hai”.>
bé xdc dinh mot hanh vi xAm pham ¢6 phai [a nguyén nhan giy ra thiét hai
hay khong cin phai dit ching trong nhung diéu kién cu thé, ma viéc hanh
vi nay lam phdt sinh thi¢t hai 1a dieu tit nhién, khong thé trinh khoi.”!

Trong trdch nhiém boi thutng do viéc gy thiét hai thuc hién trudc khi
moét “nguoi” dugce sinh ra, hanh vi tic dong lén co thé ngusi me hoic truc
tiép tic dong lén thai nhi la nguyén nhin va hiu qua la nhting thiét hai ve
stiic khée cua thai nhi ngay khi trong bung me, ctiing nhu nhting vin dé lau
dai ma ngudi nay gip phai sau khi ra doi (nhu bénh ly, khuyét tit bam sinh,
mit sy toan ven chuc ning cta co thé...). Viéc ching minh méi quan hé
nhan qua gip trd ngai khong it béi khi chua dugc sinh ra, thé chit cua tré
it nhi¢u chiu su tic dong boi 161 s6ng, thé trang, ch€ do dinh duong... caa
ngudi me.>* Trong moét s§ trusng hop, su tic dong lén thai nhi la ro rang
va ¢6 thé ching minh thong qua két qua thim khdm, so sinh, d6i chiéu
tinh trang thé chit trudc va sau khi ¢ hanh vi xdm pham. Nhung cung cé
nhting trudng hop sy thay déi la mot qud trinh va phai nhiéu nam sau khi
ra doi thi thiét hai méi boc 16 ro. Vi su phét trién ctia khoa hoc cong nghé
ngay nay, viéc lam r6 méi lién h¢ gitia hanh vi xdm pham vdi thiét hai sic
khée cua thai nhi hojc giai doan sau d6 da khong con la vin dé qud khé
khin. Thong thutng, cic bio cdo, gidm dinh y khoa Ia can ci dé Toa dn
xdc dinh méi quan h¢ nhan qua.”

Ve nguyén tic, ngudi bi thiét hai dua ra yéu ciu boi thudng cé nghia
vu ching minh. Trong mot s6 linh vuc dic thit nhu thiét hai do 6 nhiém

50  Piém c khoin 1 Pitu 2 Nghi quyét s6 02/2022/NQ-HDPTP ngay 06/9/2022 cua Hoi dong
thdm phdn Toa 4n nhan dan t6i cao Hudng din dp dung moét s6 quy dinh ctia Bo luat Dan su
veé trich nhi¢m boi thuong thiét hai ngoai hop dong.

51  Phung Trung Tap, Trach nhiém boi thuong thié¢t hai ngoai hgp déng, Nxb. Coéng an nhan dan,
2017, tr. 64-67.

52 Karen M. Weiler, Katherine Catton, tldd, tr. 655.

53 Nhu trén; Xem Steven S. Paska, “Liability for prenatal harm in the workplace: The need for
reform”, University of Puget Sound Law Review, Vol. 17, 1994, tr. 301-302.
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moi trudng, phdp luit ciia moét s6 qudc gia di cé quy dinh dio ngugce nghia
vu ching minh cho bi don. Piéu nay phian nao giam bdt nhung khé khin
trong vi¢c chiing minh méi quan h¢ nhan qua khi nguyén don dua ra yéu
cau. bieu 1230 BLDS nim 2020 cua Trung Qudc quy dinh, bén giy 6
nhiém moi trudng phai chiing minh khong ¢6 méi quan h¢ nhan qua gita
hanh vi xAm pham va thiét hai xdy ra.”*

Sau day 1a mét trudong hop thuc t€: trong thoi ki mang thai, c6 Wang
phai tiép xuc vdi tiéng 6n qud muc tai nha mdy khién nguoi con sinh ra bi
diéc bam sinh. Co Wang sau d6 da khéi kién nha mdy yéu cau boi thudng
thiét hai. Toa dn xdc dinh: nghién ciu y hoc hién tai da chiing minh néu
ngudi phu ntt mang thai ti€p xuic vdi tinh trang 6 nhiém tiéng 6n nghiém
trong thi sé gay ra danh huéng xdu dén sy phdt trién thinh gidc caa thai nhi.
Nguyén don da hoan thanh nghia vy ching minh so bo. Néu bi don muén
dugc mién trich nhiém thi phai ching minh ring khong ¢6 méi quan hé
nhin qua gitia bénh di€c bam sinh cua thai nhi véi viéc giy ra tinh trang 6
nhiém tiéng 6n. Tuy nhién, nha mdy da khong chiing minh duge nén phai
chiu trich nhiém boi thuong.” Cé thé thdy, viéc dit ra nghia vy ching
minh ¢6 tinh hai chiéu nhu trén da taing khad ning lam ro6 mdi lién hé¢ gitia
hanh vi xdm pham siic khée véi thiét hai ma mot nguoi phai ginh chiu tu
giai doan thanh thai. Pay nén 12 mot giai phdp duge Toa dn can nhic trong
cdc vu kién ma viéc ching minh méi quan h¢ nguyén nhan —h¢ qua tuong
déi phuc tap.

Két luan

“Ngudi” da thanh thai nhung chua dugc sinh ra ¢6 thé bi thiét hai veé
stic khée trong qud trinh khdm, diéu tri bénh, st dung thudc ctia ngusi me
hoac bi danh huéng do cdc tai nan ma ngusi me phai ginh chiu. Thuc t€ dién
ra tai mot s6 qudc gia da cho thdy, cdc thi¢t hai bi giy ra trong giai doan thai
nhi ¢é kha ning anh hudng nghiém trong dén sic khoe cua nguoi duge
sinh ra sau d6. Mic du hanh vi gay thiét hai duge thuc hién tai thoi diém
tu cdch chu thé cua cd nhan chua dugce thita nhan (vi chua dugc sinh ra),
nhung Toa dn 6 nhiéu qudc gia da chip nhan yéu ciu boi thuong thiét hai
cta ngudi sinh ra sau d6. Tu cdch nguyén don duge ghi nhan mét cich doc
lap cho ngudi con chiu thiét hai ma khong phai cha, me ctia ho. Pay nén la
hudng gidi quyét duge Toa dn Viét Nam thita nhan trong tuong lai, trong
hoan canh cdc quy dinh hién hanh khong dé cap cu thé dén vin dé nay. Khi
xdc dinh cdc dieu kién phdt sinh trdch nhiém boi thuong cung nhu muic boi

54  Giai phdp k€ trén cung dudc ghi nhan tuong ty tai Pieu 133 Luat Bio vé moi trudng nim
2020 Viét Nam.

55 EMISWTE, CERAEEERR) U IS EAVHIS40/5 7T (Tiéng on khién thai nhi bi diéc,
nha mdy boi thusng thiét hai kinh t€ 40 van t¢), HEHT[E], 2011, https://news.sina.cn/sa/2011-
07-12/detail-ikftssap3912380.d.html, truy cap ngay 01/4/2024.
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thuong cu thé, can quan tam dic biét dén hoan canh ngusi da thanh thai
nhung chua dugce sinh ra bi gay thiét hai, cting nhu cdc tic dong lau dai caa
nhting thiét hai d6i véi qud trinh phdt trién ctia ngudi nay trong tuong lai.
Thong qua kién nghi chip nhan yéu cau boi thuong thi¢t hai do hanh vi
xam pham stic khoe giy ra trong giai doan moét ngudi da thanh thai nhung
chua dugc sinh ra, nhém tdc gid hudng dén muc tiéu bao vé mot cdch toan
dién cho qud trinh hinh thanh va phit trién thé chit, tinh thin cua cd nhan
trong quan hé phdp luat din su. @
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