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Ngay 7/12/2023, Dai h¢i dong aia Lién hop qudc da théng qua By quy tdc ving xit cho trong
tai vién trong tranh chdp diu tu quéc t¢ dugc dong soan thdo béi Uy ban Lién hop quéc vé Ludt
thuong mai qudc t¢’ (United Nations Commission on International Trade Law, UNCITRAL) va
Trung tdm quoc té vé gidi quyét tranh chdp dau t (International Centre for Settlement of Investment
Disputes, ICSID). Bai viét nay phdn tich béi canh, muc tiéu va pham vi dp dung cia By quy tdc.
Saut dé, bai viet lam 1o ba nhom quy tdc chinh lién quan ti tinh dgc ldp va trung ldp, han ché trong
tai vién dam nhiém nhiéu vai tro, va nghia vy tiét Ip théng tin.
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Abstract
On December 7, 2023, the United Nations General Assembly has adopted a Code of
Conduct for Arbitrators in International Investment Dispute Resolution jointly drafted by the
Commission on International Trade Law (UNCITRAL) and the International Centre for
Settlement of Investment Disputes (ICSID). This article analyzes the context, objectives and
scope of application of the Code. It then analyzes three major rules related to independence
and impartiality, restrictions on arbitrator’s double hatting activities, and disclosure obligations.
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1. Khai qudat vée Bo quy tic ung xu cia Uy ban Lién hop quéc
vé Luat thuong mai qudc té€ cho trong tai vién trong giai quyét
tranh chiap dau tu quéc té
1.1. B6i cinh va muc tiéu soan thdo B¢ quy tic ing xir cha Uy ban Lién
hop quoc vé Ludt thuong mai quéc té cho trong tai vién trong gidi quyét
tranh chdp ddu tu qudc té

Y tudng veé viéc xay dung mét Bo quy tic ting xi danh cho trong tai
vién (sau day goi tit 1a Bo quy tic) dugce dua ra Ian dau tién boi Algeria
trong ban d¢é trinh vao ngay 25/5/2015 trong khuon khé phién hop thu
48 cua Uy ban Lién hop quéc vé Luat thuong mai quéc t& (United Nations
Commission on International Trade Law, UNCITRAL)."' Y tudng nay sau dé
dugc thao luan trong khuon khé Nhém cong tic s6 III cuia UNCITRAL
1 UNCITRAL Secretariat, Proposal by the Government of Algeria: Possible future work in the area

of international arbitration between States and investors — code of ethics for arbitrators - Note by Sec-

retariat, Forty-eighth session of the UNCITRAL (June 29-July 16, 2015), UN Doc. No. A/
CN.9/855, tr. 2.
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dugc thanh lap vao nim 2017 d€ ti€n hanh cai t6 co ché gidi quyét tranh
chip dau tu qubc t& (Investor-State dispute settlement, ISDS). Nhéom cong tic
s6 III da phéi hgp véi Trung tim qudc t€ vé Giai quyét tranh chip dau tu
(International Centre for Settlement of Investment Disputes, ICSID) cua Ngin
hang Thé gidi d€ chuin bi du thio B quy tic.

Trong qud trinh xiy dung, du thio dau tién cta Bo quy tic tap trung
vao xu ly vin d¢é trong tai vién dam nhiém nhiéu vai tro (double hatting)
da dugc dua ra ldy v kién cic qudc gia va cic bén lién quan vao thing
5/2020. Dy thio Bo quy tic danh cho trong tai vién dugc chinh thiic
thong qua béi cdc nudc thanh vien UNCITRAL vao ngay 14/7/2023
tai phién hop thu 56 tai thtt d6 Vienna (Ao). Phién ban 16i van cudi cing
cua Bo quy tic duge thong qua béi Pai hoi dong Lién hop quéce vao ngay
7/12/2023 va cong bd vao thidng 2/2024.2

Mic du Bé quy tic nay khong thiét 1ap nhung tiéu chuin dot phd,
nd ti€p thu va phdt trién cdc thyc tién tét nhit hién c6 d€ dua vao mot bo
quy tic chung c6 thé dp dung cho nhiéu hi¢p dinh va quy tic trong tai.’
Bo quy tic ra doi trong béi canh co ché gidi quyét tranh chdp gitia nha dau
tu va nha nudc gip nhitu sy chi trich, va s¢ lugng cic khi€u nai d6i véi
trong tai vién ting lén.* Nhi¢u quéc gia bay to quan ngai vé tinh doc lap
va trung lap cta trong tai vién trong gidi quy€t tranh chidp dau tu qudc té,
xudt phdt tii nhiéu ly do bao gom co ché b6 nhiém trong tai vién béi cic
bén tranh chip, dong co duy tri quan diém phdp ly nhit dinh cua trong
tai vién vi muc dich tdi b6 nhiém, su thi€u da dang vé ly lich cua trong tai
vién, hay su gia ting cua hién tugng tai tr¢ boi bén thi ba trong t6 tung
trong tai.> Pdng chu y Ia s6 lugng cdc cd nhan hanh ngheé trong tai vién
trong linh vuc nay rit han ché va viéc b nhiém trong tai vién trong tranh
chdp ISDS chu yéu tap trung vao mot nhém luit su, hoc gia nhit dinh.°

Ve muc tieu, UNCITR AL mong mudén xiy dung mét bo tiéu chuin
dao diic chung danh cho trong tai vién trong giai quyét tranh chap dau tu

2 Herbert Smith Freehills, “UNCITRAL publishes final Codes of Conduct for Arbitrators and
Judges in International Investment Disputes”, 2024, https://www.herbertsmithfrechills.com/
notes/publicinternationallaw/2024-02/uncitral-publishes-final-codes-of-conduct-for-arbi-
trators-and-judges-in-international-investment-disputes, truy cip ngay 4/6/2024.

3 Nhu trén; Son Pan Do, Tran Minh Quy, “Analysis of the Recent Commercial Arbitration
Development Plan of the Korean Government — Some Suggestions for Vietnam’s Arbitration
Law and Policy”, Vietnamese Journal of Legal Sciences, No. 4(1), 2021, tr. 65-87, https://doi.
org/10.2478/vjls-2021-0009.

4 Tara Braulotte, “UNCITRAL adopts a new code of conduct for arbitrators in internation-
al investment dispute resolution”, https://www linklaters.com/en/insights/blogs/arbitra-
tionlinks/2024/march/uncitral-code-of-conduct, truy cap ngay 4/6/2024.

5 UNCITRAL, Report of Working Group III on the work of its thirty-fifth session (New York, 23-27
April 2018), A/CN.9/935, doan 45-92.

6 Malcolm Langford, Daniel Behn, and Runar Hilleren Lie, “The ethics and empirics of Double
Hatting”, ESIL Reflection, Vol. 6(7), 2017.
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qudc t€. Bo quy tic nay khong ¢6 muc tiéu thay thé cdc quy tic hién cé
ma hudng dén xay dung moét tiéu chuin c¢6 kha niang st dung trén dién
réong, 6 quy mo toan cau. Mic dit ¢6 mot sy dong thuin nhit dinh veé cic
tiéu chudn hanh xt chung cua trong tai vién nhung vi¢c tuan thu cdc tiéu
chuin nay dugc xem xét moét cich khong dong nhit dua trén 161 van khdc
nhau cta nhiéu bo quy tic.’

1.2. Pham vi dp dung va tinh chdt ciia Bé quy tdc ing xii ciia Uy ban Lién
hop quoc vé Ludt thuong mai quéc té cho trong tai vién trong gidi quyét
tranh chdp dau tu quéc té

Vé pham vi chu thé, Bo quy tic nay dua ra yéu cau d6i vdi trong tai
vién, hojc tung vién trong tai cho mét thu tuc giai quyét tranh chip dau
tu quéc t€, hoic mot cyu trong tai vien.* Trong tai vien dugce hiéu 1a mot
thanh vién cta hoi dong trong tai hoac mot hoi dong vu viée duge ICSID
lap ra dé xem xét yéu cau huy phdn quyét trong tai (ad-hoc Committee). Ung
vién trong tai [a mot cd nhan da dugce lién h¢ cho viéc b6 nhi¢gm lam trong
tai vién, nhung chua duge bé nhiem.” Ngoai ra, BO quy tic con ¢6 nhting
quy dinh d61 vé1 nhém trg ly trong tai la nhiing ngudi lam viéc dudi sy
hudng dan va quan ly cia mét trong tai vién trong qud trinh gidi quyét mot
tranh chip cu thé. Cdc giai thich vé chu thé trén chi dp dung trong pham
vi BO quy tic nay ma khong thay thé dinh nghia néu ¢6 trong cdc dieu udc
quéc t€, phdp luat qudc gia, hop dong dau tu, hoic quy tic trong tai."

Vé pham vi loai tranh chédp, B quy tic dp dung cho cdc tranh chip dau
tu qudc t€ bao gdom tranh chip gitta mot nha dau tu vé1 moét nha nudc hoic
mét t6 chiic hoi nhap kinh t€ khu vyc, hoidc co quan nim trong nha nudc
hoic t6 chiic d6, duge dé trinh d€ giai quyét trén co sé thoa thuan cua cdc
bén. Cdc thoa thuan nay c6 thé bao gdbm: mot ditu udc qudc t€ vé bao ho
dau tu, mot vin ban phdp luat quéc gia dieu chinh dau tu nudc ngoai, hoic
moét hop dong gitia nha dau tu nude ngoai véi nha nude ma theo dé cdc bén
théa thuin dua tranh chip ra gidi quyét bang trong tai."! Bo quy tic dé mé
kha ning cic bén tranh chidp ¢d thé thoa thuan si dung cho mot thu tuc t6
tung khdc, chang han nhu tranh chép gitia cic quéc gia véi nhau, hoic tranh
chip phit sinh tit hoat dong thuong mai, thay vi dau tu.

Vé pham vi thoi gian, cdc quy tic xt sy dp dung cho trong tai vién
hoic ung vién trong tai trudc va trong sudt thu tuc t6 tung trong tai. Tuy
nhién, mét s6 nghia vu nhu trong tai vién khong duge dim nhiém nhiéu
vi trf khdc nhau tai Piéu 4, trong tai vién phai bio mat thong tin lién quan

7 Tara Braulotte, tldd.

8 Bo quy tic, Dieu 2.1. Cau thi nhit.
9 Bo quy tic, bieu 1.c-d.

10 Binh luan cua Bo quy tic, doan 1.
11 B¢ quy tic, Biéu 1.a-b.
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dén tranh chip tai Ditu 8 sé kéo dai té1 sau khi thu tuc t6 tung da chim
duit, tiic la nhung nghia vy nay dp dung d61 véi ci cdc cd nhan da ting lam
trong tai vién trong qud khuy.'

Ve tinh chit ctia Bo quy tic, truéng hop cdc vin ban thoa thuan nhu
dieu udc hoic hgp dong da chia quy tic ing xu thi Bo quy tic nay chi
mang tinh chit bé tr¢ va néu khong mau thuin thi cic chu thé sé tuin
thu theo ca Bo quy tic va van ban thoa thuan. N6i cdch khdc, néu nhu
vin bin théa thuan yéu cau 6 muc thip hon so véi Bo quy tic thi Bo quy
tic sé bé sung cho yéu cau d6. Ching han, néu vin ban thoa thuan yéu
cau pham vi thong tin phai tiét 1o hep hon so véi Dieu 11 caa Bo quy tic
thi trong tai vién hodc tng vién trong tai sé phai tuin tha nghia vu tiét
16 thong tin trong ca hai vin ban."” Truong hgp cdc quy dinh nay xung
dot nhau thi vin ban thoa thuan duge uu tién dp dung.'* Xung dot 6 day
dugc hiéu la khong chi don thuin quy dinh khdc nhau ma la mau thuan,
khong tuong thich véi nhau té1 muic trong tai vién hoic ting vién trong tai
sé khong thé tuan thu dugce ca hai vin ban ciing mot lic. Chang han, néu
van ban thoa thuin yéu cau tiét 1o cdc tinh tiét va thong tin chi trong vong
ba nim gan nhit nhung Bo quy tic lai yéu ciu trong vong nim nim gan
nhit theo khoin 2 Pieu 11 thi khi d6 quy dinh cua vin ban théa thuan
dugc uu tién dp dung.”

2. No¢i dung caa mot sé dieu khoan chinh trong B¢ quy tic ung
xti ciia Uy ban Lién hop quéc vé Luat thuong mai quéc t€ cho
trong tai vién trong giai quyét tranh chdp dau tu qudéc té

Muc tiéu chinh cia B¢ quy tic nay nhim xu ly cdc quan ngai vé vin
dé xung dot lgi ich cua trong tai vién trong gidi quyét tranh chip dau tu
qudc t€. Bo quy tic dua ra nhiéu gidi phdp khdc nhau dé han ché xung
dot lgi ich nay, cu thé thong qua quy dinh vé tinh doc lap va trung lap
cua trong tai vién (Piéu 3), quy dinh vé han ché¢ ddm nhi¢m nhiéu vai tro
(P1éu 4) va quy dinh veé tiét 1o thong tin (Piéu 11).
2.1. Quy dinh vé tinh déc ldp va trung ldp cia trong tai vién

Tinh doc lap dugc hiéu la khong c¢6 bit ky anh hudng nao tii bén
ngoai, dic biét 1a cdc m6i quan h¢ véi moét bén tranh chip ma ¢6 thé anh
hudéng dén quyét dinh cua trong tai. Tinh trung lap la khong c6 thién vi
hoic thién kién cua trong tai vién d6i véi mot bén tranh chip hoic cdc
vin dé dugc néu ra trong qud trinh gidi quyét tranh chap.'® Cdch giai thich

12 Binh luin cta B6 quy tic, doan 13.

13 UNCITRAL Secretariat, Draft code of conduct for arbitrators in international investment dispute
resolution and commentary, A/CN.9/1148, 2023, doan 16.

14 Bo quy tic, bieu 2.2.

15 UNCITRAL Secretariat, tldd, doan 18.

16 Binh luan cta B6 quy tic, doan 17.
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nay da dugc trong tai trong tranh chip Suez et al v. Argentina dp dung tui
nim 2007."7 Y nghia ctia cdc tiéu chuin nay cé su khdc biét nhit dinh,
theo d6 tinh doc lap ndi dén quan hé cua trong tai vién véi mot bén khic,
trong khi tinh trung 14p ndi dén quan diém cua trong tai vién déi véi mot
bén hoic vin dé tranh chip. Trong tai vién can phai thyc thi nhiém vu xét
xu cua ho ma khong ¢ bit ky su uu di, thanh kién nao, va phai hanh xu
theo cdch thuc trainh viéc ho c6 thé bi khi€u nai va bai nhiém.

Tuy nhién, trén thuc t€ thi hai tiéu chudn déoc lap va trung lap nay cé
anh huéng dén nhau. Tinh doc 1ap c6 thé hiéu [a mot tién deé dé trong tai
vién ¢6 thé ra quyét dinh mot cich trung lap, vo tu.'® Trong tai vién cang
it tinh doc lap thi cam nhan cuaa bén thu ba vé tinh trung lap trong viéc ra
quyét dinh cta ho cang thip." Lién quan dén tiéu chuin nay, Hudng dan
veé xung dot 1o ich trong trong tai quoc t€ caa IBA nim 2014 1a moét vin
ban dugc thita nhan va su dung rong rii. UNCITRAL cung dan chi€u
dén Hudng dan caa Hiép hoi luat su qudc t&€ (International Bar Association,
IBA) nhu moét ngudn tham khao htiu ich d€ xdc dinh nhiing tinh huéng
nao cdu thanh hoic khong cdu thanh xung d6t 161 ich va nén hoic khong
nén dugc cong b thong tin.?

Tiéu chuin doc lap va trung lap phai duy tri tit khi mét cd nhan tré
thanh trong tai vién va kéo dai cho dén khi trong tai vién dé hoan thanh
xong nhiém vy ctia minh, ching han nhu khi ho tit bo vai tro hoic bi bai
nhiém, khi quy trinh t6 tung bi diing hoic chim duit, hodc khi phdn quyét
cudi cung da duge tuyén. Tuy nhién, nghia vu nay ti€p tuc phai dugc duy
tri néu trong tai vién tham gia vao thu tuc hiu phdn quyét nhu giai thich,
stia d6i phdn quyét.?!

Khodn 2 Piéu 3 cua Bo quy tic chi tiét héa nghia vu doc lap va trung
lap cua trong tai vién thong qua moét danh sich nhung hanh vi khong
dugc phép. Cu thé, doan (a) dén (c) ngin cin mot trong tai vién dé cdc
mai quan h¢ cd nhan, cdc bén thu ba giy tic dong, anh hudéng dén qud
trinh xem xét va ra phdn quyét. Su ton tai cia mdi lién h¢ don thuin cua
trong tai vién véi mét ¢d nhan, t6 chic la khong du dé cdu thanh mot sy
vi pham nghia vy nay ma cin thém bing ching vé muic do inh huéng

17 Suez, Sociedad General de Aguas de Barcelona S.A. v. Argentine Republic, ICSID Case No.
ARB/03/17, Decision on Proposal for Disqualification, doan 28-30.

18  Schacherer Stefanie, “Independence and impartiality of arbitrators: A Rule of Law analysis”,
2018, tr. 6, https://ink.library.smu.edu.sg/sol_research/3949.

19 Noah Rubins and Bernhard Lauterburg, “Independence, impartiality and duty of disclosure
in investment arbitration”, in Investment and Commercial Arbitration — Similarities and Divergences
(Christina Knahr et al. eds.), Eleven International Publishing, The Netherlands, 2010, tr. 156.

20  Binhluan ctia Bo quy tic, doan 18; IBA, “IBA guidelines on conflicts of interest in international
arbitration”, https://www.ibanet.org/MediaHandler?id=e2fe5e72-eb14-4bba-b10d-d33da-
tee8918, truy cap ngay 31/5/2024.

21 Binh luan cia Bo quy tic, doan 19.
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dén phdn quyét cudi cung. Tuong tu, doan (d) va (e) yéu ciu trong tai
vién khong dugce 11 dung vi tri ctia minh dé€ dat lgi ich tai chinh hoic lgi
ich c¢d nhan (ngoai thu lao) tii mét bén tranh chdp hoic két qui cua tranh
chidp, bt ké loi ich d6 1a ding ké hay khong ding ké. Poan (f) mo ta mot
tinh huéng bao trium tit ca cdc hanh dong hoic khong hanh dong tao ra
cam nhan vé sy thi€u doc lap va trung lap.

Cich quy dinh caa UNCITRAL tuong dong véi thuc tién ky két
hi¢p dinh dau tu quéc t&€ va thuc tién gidi quyét tranh chip dau tu quéc
t€ hién nay. Nhiéu hi¢p dinh bio ho dau tu thé hé mdi cé dé cap quy tic
ung xu cho trong tai vién, theo dé ho phai daim bao khong tao ra 4n tugng
(appearance) vé su thién vi.** Nhiéu tranh chip trong ICSID cung dp dung
bai kiém tra tuong tu khi xem xét yéu cau khi€u nai trong tai vién cua cdc
bén dya trén Dieu 14 (tiéu chuidn trong tai vién) va Dieu 57 (bai nhiém
trong tai vién) trong Cong udc ICSID, thay vi yéu cau bang chiing vé su
thi€u doc lap hoic trung lap thuc t€ da xdy ra, nhu tranh chip Blue Bank
v. Venezuela hay Burlington v. Ecuador.”

2.2. Quy dinh vé han ché trong tai vién dam nhdn nhiéu vai tro

Mot trong nhting quy dinh ddng chu y nhit ctia Bo quy tic Ia han
ché trong tai vién ddm nhan nhiéu vai tro trong qud trinh t6 tung tai Piéu
4. Viéc dam nhan nhiéu vai tro trong qud trinh t6 tung trong tai chi tinh
huéng mot chu thé, dong thoi hoic trong mot khoang thoi gian ngin,
thuc hi¢n nhiéu vai trdo khdc nhau trong cdc vu kién trong tai khdc nhau.
Thuat ngti nay khong chi giéi han trong truong hgp mot trong tai vién
dong thoi la luat su dai dién trong mét vu tranh chdp khdc ma con bao
ham ci cdc vai tro khic nhu nguoi lam chiing, chuyén gia hay hoa gidi
vién.” Thuc tién nay lam phdt sinh nhting lo ngai chinh ddng vé kha ning
hanh xui doc lap, vo tu, khich quan cuia trong tai vién ctng nhu nguy co
xung dot gitia cdc vai trd trong té tung trong tai.>

Vin deé trong tai vién dim nhin nhiéu vai tro khong phai mdi trong
gidi quyét tranh chdp biang trong tai, nhung lai giy ra quan ngai trong boi

22 Vidy, quy tic ting Xt cua trong tai vién trong gidi quyét tranh chdp dau tu qudc t€ trong mot
s6 hi¢p dinh nhu CPTPP, Hi¢p dinh bio h¢ dau tu EU — Viét Nam, EU — Singapore, xem
thém ICSID, “Compilation of Codes of Conduct in FTAs”, https://icsid.worldbank.org/
sites/default/files/Summary_FTA_COC_2.18.2021.pdf, truy cip ngay 16/6/2024.

23 Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB 12/20, Decision on the Parties’ Proposals to Disqualify a Majority of the Tribunal,
doan 59; Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision
on the Proposal for Disqualification of Professor Francisco Orrego Vicuna, doan 66.

24 Herbert Smith Freehills, tldd.

25  VIAC, “[RECAP VAS 2022] Chu dé 03: Xung dot vai trd trong trong tai — Tinh hai mat cua
vin de”, https://www.viac.vn/tin-tuc-su kien/[recap-vas-2022]-chu-de-03-xung-dot-vai-
tro-trong-trong-tai-tinh-hai-mat-cua-van-de-tam-dich-double-hatting-in-arbitration-look-
at-the-both-sides-of-the-coin-n1406.html, truy cap ngay 4/6/2024.
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canh cua trong tai dau tu quéc té. Co hai ly do chinh khién vin dé nay
giy ra quan ngai sdu sic hon trong trong tai dau tu. Mot la, trong tai dau
tu qudc t€ ¢é6 mic do minh bach héa thong tin cao hon so véi trong tai
thuong mai qudc t€ va do dé thong tin vé cdc bén tham gia quy trinh t6
tung dugc cong chung biét dén.”® Hai la cdc phdn quyét trong tai dau tu
thuong lién quan dén chinh sich cua qudc gia tié€p nhan dau tu va lgi ich
cong cong.”’ Khdc vdi trong tai thuong mai thudng dua trén co sé cdc
hop dong khdc nhau qua tiing vu viée, trong tai dau tu thudng xem xét
cuing mét hoic mot s6 tiéu chuin déi xu giéng nhau hoic cdc bién phdp
c6 tinh chit giéng nhau qua nhi¢u vy viéc khdc nhau. Vi vay, kha nang
phan tich doc lap, xét xi khich quan cua trong tai vién qua tling vu viéc
la dieu dugc cdc bén tranh chip ky vong.

Cdc quan diém phan déi viée trong tai vién dam nhan nhiéu vai tro
cho rang tinh doc lap va trung lap cua trong tai vién sé bi anh hudng vi
ho khé ¢6 thé git dugce su trung lap va khong trinh khoi xu hudng dua ra
quan diém giéng nhu khi 6 vai tro luat su dai di¢n.™ O chieu ngugc lai,
quyeén tu chu cua cdc bén trong viéc lua chon trong tai vién c¢é chuyén
moén va kinh nghiém lién quan la dac di€ém quan trong phan biét trong tai
vdi toa dn qudic gia. Do d6, viéc ngin can quyén dam nhiém nhiéu vai tro
sé¢ anh hudng dén su da dang cua trong tai vién dugc lua chon, trong béi
canh s6 lugng trong tai vién giai quyét tranh chip dau tu qudc t& von da
chi tap trung vao mét nhém hoc gid va nha thuc hanh luat.®

Trudc thuc trang d6, quy dinh tai Piéu 4 1a mét giai phdp mang tinh
chit dung hoa nhiéu quan diém trdi chi¢u xung quanh vin dé nay. Cic
phién ban du thio trudc dé da tling dua ra quy dinh cdm tuyét déi viéc
trong tai vién dong vai tro luat su dai dién hodc nhan ching chuyén gia,
va sau d6 b6 sung cdc phuong dn khdc nhu cdm c6 diéu kién, hoic chi yéu
cau tiet 16 thong tin.* O phién ban cudi cing, Pitu 4 cua Bo quy tic bao
gom hai nhém han ché theo thoi gian: (1) han ché€ nhiéu vai tro cuing luc,
va (i1) han ché nhiéu vai trd néi ti€p nhau trong mot khodng thoi gian.

Déi véi nhém han ché thu nhit, theo khoan 1 Piéu 4 caa B quy tic,
trong tai vién khong dugc cung lic lam luat su dai dién hodc nhan chiing

26 Theo Quy tic t6 tung trong tai ICSID nam 2022 (Quy tic 62 dén 64), cdc phdn quyét trong
tai dau tu qudc t€ va tai liéu tranh chip sé duge cong khai toan vin néu cdc bén dong thuian
hoic khong c6 phin déi bing vin bin, hoic cong khai dudi dang rit gon thong tin.

27  Noah Rubins & Bernhard Lauterburg, fldd, tr. 153.

28  Philippe Sands, “Conflict and conflicts in investment treaty arbitration: Ethical standards for
counsel”, in Arthur Rovine (ed), Contemporary issues in international arbitration and mediation: The
Fordham papers, Brill Nijhof, 2013, tr. 28-49.

29 Margarita R. Sinchez and Maria Lapetina, “International arbitration experts discuss the prac-
tice of ‘Double Hatting’”, Mealey’s International Arbitration Report, Lexis Nexis, tr. 3.

30  Xem Du thio B¢ quy tic phién ban 2 (4/2021) va phién ban 3 (9/2021), https://icsid.world-
bank.org/resources/code-of-conduct, truy cap ngay 4/6/2024.
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chuyén gia trong bit ky thu tuc t6 tung nao khdc, ¢6 thé 1a tranh chip dau
tu quoc t€ hoac khong, gidi quyét bang trong tai hoic cdc phuong thiic
khdc, trong nudc hoic qudc t& Tuy nhién, khoin 1 khong cdm trong tai
vién cung lic ddm nhan cdc chic danh tai phdn khdc nhu trong tai vién,
tham phdn, hay thanh vién toa dn dau tu.’' Cdc dieu kién dp dung han
ché nay bao gom: bi¢n phdp bi khiéu ki¢n giéng nhau, cdc bén tranh chip
gi6ng nhau hojc ¢6 lién quan, hoic ditu khoin giéng nhau caa cung mot
vin ban théa thuan. Chang han, néu c6 ba nha dau tu nuéc ngoai ciing
lic khéi xudng ba thu tuc t6 tung trong tai lién quan dén cing mét chinh
sich ctia nudc ti€p nhan dau tu, trong tai vién trong moét tranh chip sé
khong duge dong thoi nhan lam luat su dai dién hoac nhan chiing chuyén
gia trong hai tranh chdp con lai. O phién ban cudi cing nay, 15i vin dugc
thay d6i tu “va” thanh “hoic” cho thiy ring ba tinh tiét dugc liét ke
khong nhit thi€t phai xdy ra dong thoi dé kich hoat mot sy han ché vi kha
ning d6 hiém khi xdy ra trong thuc t€.** Tuy nhién, ké ci khi nhtng tinh
hudng trén khong xay ra, trong tai vién cung khong nén nhan vai tro luat
su dai dién hoic nhan ching chuyén gia trong mot tha tuc t6 tung khdc
néu dieu d6 vi pham nguyén tic doc lap va trung lap 6 Bieu 3.%

Thuc tién gidi quyét tranh chdp cho thiy cdch tiép can cta khoin 1
biéu 4 mang tinh chit phdp dién héa xu hudng xét xi duge dp dung tu
truéc khi Bo quy tic ra doi. Chang han, két luan cda trong tai trong cdc
tranh chip Saint-Gobain v. Venezuela va Telekom Malaysia v. Ghana®* cho
thiy hi¢n tuong trong tai vién dam nhan nhi¢u vai tro khong duge chip
nhan khi vai tro kép dugc thuc hién dong thoi lién quan dén cung mét bén
tranh chdp. Hanh vi nay tao ra nhiing nghi ngo vé tinh doc lap cua trong tai,
cho thdy anh ta khong ¢6 kha ning “tu do dua ra két luan vé no1 dung vu
viéc”. Trong tranh chip RSE Holdings v. Latvia,” trong tai da bi bai nhiém
do tham gia lam luat su trong rit nhi¢u vu viéc lién quan dén cdc cau héi
giéng nhau vé cdch giai thich Hiép udc Hién chuong nang lugng.”

31 Binh luan cta Bo quy tic, doan 31.

32 Natasha Singh, “Between roles reassessing the regulation of double hatting in investment
arbitration”, Centre for Trade and Investment Law Working Paper, https://ctil.org.in/cms/docs/
Papers/Publish/01-Between%20R oles%20R eassessing%20the%20R egulation%200%20
Double%20Hatting%20in%20Investment%20Arbitration.pdf, truy cap ngay 4/6/2024.

33 Binh luan cta Bo quy tic, doan 31.

34 Saint-Gobain Performance Plastics Europe v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB/12/13, Decision on Claimant’s Proposal to Disqualify Mr. Gabriel Bottini from the
Tribunal under Article 57 of the ICSID Convention, doan 83-86; Telekom Malaysia Berhad v.
The Republic of Ghana, PCA Case No. 2003-03, Decision (District Court of the Hague) on
Challenge of Prof. E. Gaillard, doan 7.

35  RSE Holdings AG v. Republic of Latvia, PCA Case No. 2022-41, Decision on the Challenge to
Ms. Amy Frey, doan 46.

36 KhanKhalid Adnan, “The double hatting paradox in investment arbitration: Justification for ab-
olition?”, Kluwer Arbitration Blog, https://arbitrationblog.kluwerarbitration.com/2023/12/29/
the-double-hatting-paradox-in-investment-arbitration-justification-for-abolition/, truy cap
ngay 4/6/2024.
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P61 vl nhém han ché thi hai, khoan 2, 3 va 4 cua Diéu 4 cua Bo
quy tic ngan can viéc dam nhiém hai vai tro la trong tai vién va luit su
dai dién hoic nhan chiing chuyén gia trong vong ba nim d6i vdi tranh
chip c6 bién phdp bi khi€u nai gidng hét hoic ¢6 bén tranh chip gidng
hét hoic lién quan. Han ché€ nay rit lai con mét nim d61 véi tranh chip
trong d6 diéu khoin giéng hét cua cuing moét van ban thoa thuin dugce
trong tai dién gidi, 4p dung,”” ching han, né€u nhu cdc tranh chip lién
quan dén viéc dién gidi cung mot tiéu chudn déi xu trong cung mot
hi¢p dinh dau tu qudc t&€ hoic cung mot dieu khoan trong cing mot
hop dong dau tu. Nhu vay, néu trong tai vién xét xtt mot tranh chip lién
quan dén tiéu chudn d6i xi cong bing va thoa ding, nhung 1am luit su
dai dién trong mot tranh chép lién quan dén hanh vi trudt htiu trén co sé
cta cung mét hiép dinh dau tu song phuong thi han ché tai khoan 4 sé
khong dp dung, ké ci khi ci hai tranh chdp déu dugc khéi xudng theo
cung mot diéu khodn vé thda thuin trong tai trong hi¢p dinh d6.%® Thoi
han ba nim hay mét nim hoan toan ¢é thé duge cdc bén théda thuan béd
qua hoic yéu cau khdc di tuy theo miic d6 quan ngai cta ho.

2.3. Quy dinh vé nghia vu tiét 19 thong tin

Trong gidi quyét tranh chip bang trong tai, trong tai vién la ngudi
tiép can truc ti€p nhit vdi cdc thong tin d€ ddnh gid tinh doc lap va trung
lap cta ho, vi vy ho ¢6 nghia vu phii tiét 1o nhung thong tin nay 1a hop
ly.*” Tt d6, cdc bén tranh chip c6 thé xem xét viéc trong tai vién tiép tuc
lam viéc ¢6 vi pham B¢ quy tic dng xu, quy tic trong tai hoic thoa thuan
khdc gitia cdc bén hay khong. Trong trudng hop vi pham, cdc bén tranh
chip c6 quyeén khiéu nai, yéu cau bai nhiém trong tai vién.

Ve loai thong tin phii tiét 10, khoin 1 Pieu 11 cua Bo quy tic dua
ra yéu cau d6i véi ca trong tai vién va ung vién trong tai phai “tiét 16 bat
ky tinh huéng nao c6 thé lam phdt sinh cdc nghi ngo chinh ding vé tinh
doc lap hodc trung lap cia anh ta”. Bo quy tic dua tiéu chudn vé “nghi
ngo chinh ddng” tuong tu nhu trong cdc vin ban khdc caa UNCITRAL
va Hudng dan cua IBA.* Tiéu chuin nay ham y mot bai kiém tra khdch

37 Theo gidi thich cua ba Anna Joubin-Bret, Téng thu ky cia UNCITRAL, su khdc biét cua
thoi han ba nim véi moét nam gitia cdc khoan trong Pi¢u 4 chi mang tinh chit thoa hiép gita
nhi¢u quan diém trong qud trinh soan thio B¢ quy tic. Xem thém UNCITRAL Regional
Centre for Asia and the Pacific and Asian Academy of International Law, “UNCITRAL
Code of Conduct for Arbitrators in International Investment Dispute Resolution”, 6/5/2024,
https://aail.org/past-event-2024-05-06-uncitral/, truy cap ngay 4/6/2024.

38  Binh luan cta B quy tic, doan 35-36.

39  Willcocks Andrew and Laborde Gustavo, “Arbitrator Disclosure”, https://jusmundi.com/en/
document/publication/en-arbitrator-disclosure, truy cap ngay 4/6/2024.

40 IBA, tldd, Tiéu chuin chung 2; Pi¢u 12.2 Luat mdu UNCITRAL vé Trong tai thuong mai
quéc t€ nam 1985 (sua d6i nam 2006); Picu 12.1 Cdc quy tic vé Trong tai cuia UNCITRAL
(sta d6i nam 2010).
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quan tii géc nhin ctia mét ngusi thi ba binh thuong hop ly khi nhan thuic
dugc cdc tinh huéng d6 ¢6 di dén két luan ring cd kha ning trong tai vién
hoic ting vién trong tai sé bi anh hudng béi cdc yéu t6 ngoai nd1 dung ctia
tranh chdp khi ra phdn quyét hay khong.*!

Trong thuc tién gidi quyét tranh chap diu tu qudc t€, tiéu chuin nghi
ngo chinh ddng dugc gidi thich theo hudng tiép can trong Hudng dan
caa IBA Ia khong yéu ciu ching minh sy thién vi thuc t€ da xay ra (actual
bias) ma chi la biéu hi¢n bé ngoai cia su thién vi cé thé xdy ra (appearance
of bias) hoic rui ro thién kién khi ddnh gid (risk of prejudgment).** Khong c6
gi61 han nao vé thoi gian d6i véi cde tinh hudng dugce yéu cau tiét 16 tai
khoin 1 vi yéu t6 dugc quan tim la kha nang anh hudng dén qud trinh ra
quyét dinh, bit ké tinh huéng d6 xdy ra tit khi nao.*

Ve yéu cau tiét 16 t6i thiéu, khoan 2 Piéu 11 dua ra mét danh sich
go1 ¥ nim loai thong tin bit budc phii tiét 1o du c6 kha ning giy nghi ngs
chinh ding hay khong. Cdc tinh huéng é doan (a), (c) va (d) bao gom cdc
mdéi quan h¢, cdc tha tyc t6 tung, va cdc Ian bé nhiém cé gidi han thoi
glan trong vong nim nam tinh dén thoi diém tiét 1o, trong khi d6 tinh
hudéng 6 doan (b) lién quan dén 1o1 ich tai chinh hoic ¢d nhan khong c¢é
gi61 han pham vi thoi gian. Tinh huéng 6 doan (e) bao gdom bét ky sy bé
nhi¢m nao trong tuong lai véi tu cdch dai di¢n phdp ly hoac nhan chiing
chuyén gia trong bit ky thu tuc gidi quyét tranh chip dau tu hoac lién
quan nao khdc.

Nghia vu tiét 16 cua trong tai vién la lién tuc, tic 1a ngay khi phdt
hién ra cdc tinh huéng mdi c¢6 kha ning xung dot 161 ich thi trong tai vién
phai thuc hién viéc tiét 10.** Trong trudng hgp ban than trong tai vién
khong chic chin vé viéc ho ¢6 cin tiét 10 mot tinh huéng cu thé hay
khong, cdch tiép can cua Bo quy tic la yéu cau phai tiét 1. Cdch tiép
can nay cang phu hgp véi thyc tién gidi quyét tranh chip dau tu quéc t€
trong d6 trong tai ung hd nguyén tic can ti€t 16 néu chua chic chin (in
dubio pro disclosure).*

Ve hau qua phdp ly cua viéc khong tiét 1o cdc thong tin gy xung dét
loi ich, khoan 8 cua Piéu 11 lam r6 viéc khong tuan thu yéu cau tiét 1o
thong tin khong nhit thiét din dén vi pham tiéu chuin doc lap va trung
lap 6 Dieu 3 cta Bo quy tic. Tinh chit, noi dung cta thong tin khong
dugc tiét 10 hodc bo qua chinh la yéu t6 then chét xdc dinh ¢6 xay ra vi

41 Binh luan cta Bo quy tic, doan 76.

42 Perenco Ecuador Ltd. v. Republic of Ecuador and Empresa Estatal Petroleos del Ecuador (Petroecuador),
ICSID Case No. ARB/08/6, Decision on Challenge to Arbitrator, doan 38-58.

43 Binh luan cta Bo quy tic, doan 77-78.

44 Willcocks Andrew and Laborde Gustavo, fldd.

45 Bo quy tic, Dicu 11.5.

46  Willcocks Andrew and Laborde Gustavo, tldd.
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pham Diéu 3 hay khong. Cdc bén tranh chidp hoan toan ¢é quyén thoa
thuin mién trir, khong phan déi véi cdc tinh huéng ma trong tai vién da
t1&t 10.Y

3. Mot s6 luu y vé kha nang ap dung Bo quy tic ung xu cua Uy
ban Lién hop quéc vé Luat thuong mai quéc té€ cho trong tai vién
trong giai quyét tranh chdp dau tu qudéc té

Bo quy tic ung xu danh cho trong tai vién trong tranh chip diau
tu qudc t€ thé hién nd luc cuia UNCITRAL va ICSID trong viéc k&
thiia, phdt trién cdc nguyén tic, thyc tién va thong 1¢ t6t nhit vén nim
rai rdc 6 nhiéu dieéu udc quéc té, quy tic trong tai, luat mém va phdn
quyét giai quyét tranh chdp. Thong qua Bo quy tic nay, UNCITRAL
va ICSID da gép phan gidi quyét dugc cic mdi quan ngai chinh veé
tiéu chuin cua trong tai vién, nhu tinh doc lap va khdch quan, hién
tugng xung dot nhiéu vai tro cua trong tai vién, va nghia vu tiét 1o
thong tin. Cé thé thiy, Bo quy tic di cung cip moét giai phdp dé€ cai
t6 hé théng ISDS hi¢n tai. Biém sing cua Bo quy tic naim é quy dinh
han ché€ trong tai vién déng nhiéu vai tro ¢6 tinh dén yéu t8 thoi gian
dam nhan tai Piéu 4 nhim can bing gitia quyén ty do thoa thuan caa
cdc bén tranh chip vdéi nguy co tiem an xung dot loi ich, thi€u khich
quan trong xét xu.*

Tuy nhién, hiéu qua cia Bo quy tic nay sé bi anh huéng bdéi hai
yéu t8 la phuong thic thuyc thi, cang nhu hé théng ché€ tai phu hop
du manh dé ngin ngtia nhiing hanh xu vi pham. O giai doan du soan
thio, UNCITRAL di dy thao ba phuong thic thi hanh Bo quy tic.”
Phuong thic thi hanh thu nhit Ia tich hop vao cdc hiép dinh dau tu
quéc t€ (c6 thé thong qua hiép dinh da phuong ma UNCITRAL ky
vong xay dung tuong tu nhu Cong udc Mauritius vé Minh bach trong
trong tai dau tu dua trén dieu udc, hoic thong qua tiing hiép dinh dau
tu don 1¢).”" Phuong thiic thi hanh thu hai 1a thong qua thoa thuan truc
ti€p cua cdc bén tranh chip mot cdch tu nguyén trudc thoi diém bé
nhi¢m trong tai vién. Tuy nhién, cich lam nay chi dp dung cho tling

47 Binh luan cua Bo quy tic, doan 97.

48  Christophe Bondy & Lillian Khour, “A new code of conduct for arbitrators may soon be
available to parties in investor-state disputes - But no ban on double-hatting”, Global Trade &
Investment Law Blog, 2023, https://www.steptoeglobaltradeblog.com/2023/06/a-new-code-
of-conduct-for-arbitrators-may-soon-be-available-to-parties-in-investor-state-disputes-but-
no-ban-on-double-hatting/, truy cap ngay 16/6/2024.

49  UNCITRAL, Draft note on the implementation and enforcement of the Code of Conduct, 7 May
2021, https://uncitral.un.org/en/codeofconduct, truy cap ngay 16/6/2024.

50 Nhu trén, Muc A. Hiép dinh da phuong cia UNCITRAL hié¢n dang duing lai 6 giai doan y
tudng, trong khi viéc tich hop truc ti€p vao mang ludi hon 3.000 hiép dinh dau tu hién cé
gan nhu Ia khong kha thi.
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tranh chip, va do dé han ché€ kha ning dp dung rong rai va nhit qudn
cta B nguyén tic la ditu ma co quan soan thao ky vong.”' Phuong
thuc thi hanh thu ba la tich hgp vao cdc quy tic t6 tung trong tai hoic
ban tuyén bd cua trong tai vién. Tuy nhién, néu chi tré thanh phu luc
trong bian tuyén bd cta trong tai vién thi pham vi caa B quy tic sé
bi han ché vi khong dp dung dugc véi nhém ting vién trong tai trong
tuong lai.>?

Mic du Bo quy tic mdi duge thong qua va chua ghi nhan cdc trudng
hop dp dung trong tranh chdp diu tu qudc t€, viéc nghién ciu tim hiéu
noéi dung cua Bo quy tic ¢6 gid tri tham khao hiiu ich cho Viét Nam trong
dam phdn, ky két cdc hi¢p dinh dau tu qudc t&€ va gidi quyét tranh chip
phdt sinh. Théng ké cho thdy dén thing 6/2024, Viét Nam da tré thanh
bi don trong it nhit 13 tranh chdp do nha dau tu nudc ngoai khéi xudng.>
Hiu hét cdc tranh chdp nay déu phit sinh trén co s6 cdc hi¢p dinh dau
tu qudc t&€ thé h¢ ca cta Viét Nam tii nhing nim 1990 dén dau 2000 va
khong chua cdc quy tic ung xu cua trong tai vién.

Dai véi cdc hiép dinh dau tu qudc t&€ hién tai cta Viét Nam, viée
dam phdn lai d€ bé sung Bo quy tic trén vao 161 van la tuong d6i khé
khin, vi vay Chinh phu Viét Nam c6 thé xem xét thoa thuan st dung
Bo quy tic cho tiing vu viéc, hoic dinh kém vao tuyén b6 cia trong tai
vién nhu khuyén nghi caa UNCITRAL. Cdc tranh chip dau tu qudc t&
cta Viét Nam dén nay chu yéu dugce gidi quyét bang quy tic trong tai cua
UNCITRAL hoic quy tic trong tai phu tr¢ caa ICSID. Phién ban mdi
nhdt cta cd hai bo quy tic nay tuong ung vao nim 2021 va 2022 déu chua
tich hop Bo quy tic (ra d6i nam 2023).

Do d6, trong truong hgp phdt sinh tranh chdp, Chinh phu véi tu
cdch moét bén tranh chidp c¢6 thé thoa thuin vdéi nha dau tu veé viée dp
dung Bo quy tic trudc khi cdc bén ti€n hanh bé nhi¢m trong tai vién.
Trong tai vién duge bé nhiém sé xdc nhan viéc tuan thu Bo quy tic
bing viéc ky Tuyén bd theo mau tai Phuy luc 1 dinh kem B¢ quy tic.
Tuy nhién, cung can luu y 1a moét s6 hiép dinh dau tu qudc t& thé h¢
mdi cua Viét Nam, cu thé nhu Hiép dinh D6i tac Toan dién va Tién
b¢ Xuyén Thdi Binh Duong (Comprehensive and Progressive Agreement
for Trans-Pacific Partnership, CPTPP) va Hié¢p dinh Biao hé DPiau tu
gitia Lién minh chau Au va Viét Nam (European Union - Vietnam
Investment Protection Agreement, EVIPA) da quy dinh truc tié€p vé quy

51  UNCITRAL, tldd, Muc B.

52 UNCITRAL, tldd, Muc C.

53  UNCTAD Investment Policy Hub, “Investment Dispute Settlement Navigator: Viet Nam”,
https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-nam/
respondent, truy cap ngay 16/6/2024.
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tic ung XU cua trong tai vién hoic thanh vién ctua hoi dong xét xu,>
vi vay viéc dp dung Bo quy tic cia UNCITRAL c6 thé khong can
thi€t hoic chi mang tinh chit bé sung. Trong CPTPP, mot s6 quy
dinh vé han ch& dim nhiém nhiéu vai tro c¢6 pham vi hep hon so
vdéi Bo quy tic nhu chi cdm nhiéu vai tro dién ra dong thoi, khong
c6 gidi han ddm nhan vai tro luat su dai dién trong vong ba nam sau
khi [am trong tai vién.> P&i vdi cde hiép dinh dau tu quéc t€ trong
tuong lai, Viet Nam ¢6 thé can nhic dam phdn véi cdc nudc thanh
vién khdc d€ tich hgp B quy tic caia UNCITRAL vao co ché gidi
quyét tranh chdp bing trong tai. Bing cdch nay, cdc quy dinh cu thé,
chi tiét va chit ché cua Bo quy tic sé cé do phu cao, dp dung vdi cdc
thu tuc t6 tung trong tai theo hiép dinh d6 thay vi théa thuin theo
tiing vu viéc.

Su ra doi cua Bé quy tic dinh ddu budc thoa hiép gitia méi lo
ngai cua cdc quoc gia dam phdn véi quyeén tu cha cua cdc bén tranh
chip trong phuong thic trong tai, thé hién ro rét nhit 6 quy dinh vé
han ché nhiéu vai tro caa trong tai vién. Tuy nhién, trong béi canh
mot s6 qudc gia bit dau xay dung cdc quy tic ung xu riéng trong
hi¢p dinh dau tu qudc t€ cua ho,”® nhiéu té chiic trong tai va té
chic hanh nghe luat su cung ¢6 cdc quy tic noi bo han ché viéc dim
nhi¢m nhiéu vai tro, nhung 6 mic dé linh hoat hon so véi B¢ quy
tic,”” viéc chdp nhan trén dién rong Bo quy tic mdi nay sé can thoi
gian va nd lyc ti nhiéu bén. Véi tinh chit luat mém, viéc dp dung
Bo quy tic vé co ban sé dua trén sy tu nguyén, thoa thuan cua cdc
bén lién quan va mudn dat hiéu qua sé can phai di doi véi cdc quy
dinh chit ché vé ché tai, tha tuc khi€u nai, bai nhiém trong tai vién
trong cdc vin ban phdp luat khdc nhu quy tic t6 tung trong tai hoic
phdp luit quéc gia. @

54  CPTPP, “Annex to CPTPP/COM/2019/D004 (January 19, 2019) Code of Conduct for
Investor-State Dispute Settlement”, https://www.dfat.gov.au/sites/default/files/annex-to-
cptpp-com-2019-d004.pdf; EVIPA, “Annex 11 Code of Conduct for Members of the Tribu-
nal, Members of the Appeal Tribunal and Mediators”, https://trungtamwto.vn/file/19627/
annex-11-code-of-conduct-for-members-of-the-tribunal-the-appeal-tribunal-and-media-
tors.pdf, truy cap ngay 16/6/2024.

55  CPTPP Annex to CPTPP/COM/2019/D004, Doan 3.d.

56 ~ USMCA, “Free Trade Commission Decisions: Annex III Code of Conduct”, https://ustr.
gov/sites/default/files/files/agreements/usmca/AnnexINUSMCACodeConduct.pdf,  truy
cap ngay 16/6/2024.

57  Xem thém y kién trao déi cua cdc dién gia tai hoi thio cua Trung tim trong tai quéc t€ New
York (NYIAC), “NYIAC Annual Grand Central Forum: Exploring the UNCITRAL-IC-
SID Code of Conduct for Adjudicators”, https://icsid.worldbank.org/resources/multime-
dia/nyiac-annual-grand-central-forum-exploring-uncitral-icsid-code-conduct, truy cip ngay
16/6/2024.
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