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Tom tat
Déng pham (DP) la truong hop ddc biét, c6 hai nguoi tré lén cd'y citng thuc hién mot t6i pham.
Viée xdc dinh mgt vu dn c6 DP hay khéng va vai tro cia titng nguoi tham gia rdt quan trong
ddi véi viéc gidi quyét trdch nhiém hinh sy (TNHS). An 1¢ s6 17/2018/AL da girip lam ro
vé hanh vi ciia nguoi xiii giyc trong DP. Tuy nhién, tinh hudng va giai phap phdp ly trong dn
1¢ vé 16i ¢d'y gidn tiép ciia nguoi xiii ginc va TNHS déi vdi truong hgp pham tgi chua dat dat
ra mgt s6 van dé cdn dugc thdo ludgn khoa hoc. DEi chiéu véi ly ludn, tdc gid phdn tich mgt s¢
diém chua phis hop trong dp dung phdp ludt cia finh hudng an 1¢, tir do tdc gid dé xudt mgt
s kién nghi déi véi An l¢ s6 17/2018/AL.
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Abstract
Complicity is a distinct legal construct wherein two or more individuals intentionally engage in
the commission of a criminal offence. The determination of whether a case involves complicity
and the classification of each participant’s role are critical to the adjudication of criminal liability.
Precedent No. 17/2018/AL provides clarification on the conduct of instigators in cases of
complicity. However, the legal reasoning and factual circumstances in the precedent, particularly
concerning the instigator’s indirect intent and the attribution of criminal liability in cases of
incomplete offences, give rise to issues that merit further scholarly examination. Through a
doctrinal analysis, this paper identifies inconsistencies in the application of the law in the
precedent and proposes recommendations for refining the interpretation and application of
Precedent No. 17/2018/AL
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An l¢ s6 17/2018/AL vé tinh tiét “Co tinh chat con do” trong toi
“Giét ngusi” c6 dong pham

Buge Hpi dong Thdm phdn Toa dn nhdn ddn t6i cao théng qua ngay 17 thang 10
nam 2018 va dugc cong bé theo Quyét dinh s6 269/QD-CA ngay 06 thang 11 nam
2018 ciia Chdnh dan Toa dn nhdn dan t6i cao.

Nguon an le: Quyét dinh gidm déc thim s 07/2018/HS-GDPT ngay 20-
3-2018 cua Hoi dong Thim phdn Toa dn nhan dan t6i cao veé vy dn “Giét ngudi”
déi véi bi cdo Nguyén Van H, sinh nim 1977; tru tai phd A, thi trdn C, huyén P,
tinh Thua Thién Hué.

Bi hai: Ong Duong Quang Q.

Vi tri noi dung an 1é: Poan 1 phin “Nhan dinh ctia Toa dn”.

Khai quat noi dung cua an lé:
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- Tinh huéng an l¢: Trong vu dn ¢6 PP, chi vi mau thuin nho trong sinh
hoat, cic PP da rd nhau ddnh din mait bi hai.

Khi thuc hién t6i pham, ngudi thuc hanh dung ma tiu chém lién tiép vao
vung dau, mit, chin, tay cua bi hai; viéc bi hai khong chét la ngoai y mudn chu
quan cua ngudi thuc hanh.

Nguoi xui giuc khong ¢6 mit khi nguoi thuc hanh thuc hién téi pham,
khong biét viec ngudi thuc hanh stt dung ma tiu chém vao nhiing vung trong yéu
trén co thé bi hai nhung di dé mic cho hau qué xay ra.

- Giai phap phap ly: Trudng hop nay, ngusi thuc hanh phéi bi truy ciu
trich nhiém hinh sy vé to1 “Giét ngudi” véi tinh tiét dinh khung la “Cd tinh chit
con do”. Nguodi xui giuc bi truy ciu trdch nhi¢m hinh sy vé t61 “Giét nguoi”
nhung khong bi dp dung tinh tiét dinh khung “Cé tinh chit con do”.

Quy dinh cua phap luat lien quan dén an lé:

biém n khoin 1 Bieu 93 Bo luat Hinh sy nam 1999 (tuong ung diém n
khodn 1 Biéu 123 B6 luat Hinh sy nam 2015);

Khoin 2 Ditu 93 B¢ luat Hinh su nim 1999 (tuong ung vdéi khodn 2 Digu
123 B¢ luat Hinh sy nam 2015).

NOI DUNG VU AN: (...)
NOI DUNG AN LE

“[1] Theo cdc tai liéu, chiing ak cd trong ho so vu an thi: Sau khi chiimg kién viéc bé’
v la 6ng Duong Quang H bj cdc con ciia 6ng Duong Quang Q danh, Nguyén Van H la
nguoi trigc tiép goi dién bdo cho Tran Quang V biét viéc ong H bi danh. Trong liic dn nhdu
cing V' va Pham Nhdt T vao t6i ngay 19-01-2015, biét Vva T cd y dinh di danh éng Q
dé trd thir, H néi “Ba bj ddnh thuong ldm, chir con dau”, lam cing 8 y thiic, quyét tdm ciia
I trong vigc di danh éng Q. H cing la nguoi chi noi 6, ddc diém nhdn dang ciia éng Q cho
Vwa T biét d¢ V va T c6 thé thuc hién hanh vi danh éng Q. Khi nghe V va T ban bac ké
hoach di danh 6ng Q, H khdng can ngan ma con néi “Néu danh thi danh dan mdt théi”,
thé hién su thong nhdt y chi vé viéc danh ong Q. Sau do, H bé vé trudc. Thuc té, Trdn
Quang V' da dimg ma tau chém lién tiép vao viing ddu, mdt, chdn, tay éng Q lam éng Q
guc ngay tai chd. Do moi nguoi can ngdn va dugc dua di cdp aiu kip thoi nén ong Q khong
chét la ngoai y mudn chit quan ciia V. Sau khi chém éng Q, V da goi lién tiép ba cugc di¢n
thogi cho H dé héi vé thuong tich cia éng Q. Mdc dit, H khong biét trudc viéc V diing ma
tdu chém lién tiép vao nhitng vimg trong yéu trén co thé ong Q, cd thé tudc doat tinh mang
cia 6ng Q nhung H da théng nhdt y chi véi V va T trong viéc danh éng Q, chdp nhdn hdu
qud xdy ra. Do dd, Toa dn cdp so thdm két an Nouyén Vin H DP véi Trin Quang 1/
va Phgm Nhdt T vé t¢i “Giét nguoi” la 6 can ar. Tuy nhién Toa dn cdp so thdm két dn
Nguyén Vin H theo diém n khoan 1 Diéu 93 B¢ ludt Hinh su nam 1999 véi finh tiét
dinh khung “C6 tinh chdt con d6” la khong diing, béi vi: Trong vu dn nay Trdn Quang 1/
va Pham Nhdt T la nguoi trc tiép thuc hién hanh vi danh éng Q; chi vi mdu thudn nho
nhdt trong sinh hoat vdi cdc con ciia 6ng Q ma V va T da ding ma tdu chém nhiéu nhdt
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vao nhimg viing trong yéu trén co thé cia ong Q nén chi hanh vi pham t6i ciia Vva T “Co
tinh chdt con dé”, con Nguyén Van H khong truc tiép tham gia danh éng Q ma gip stic
cho V wa T trong viéc danh ong Q nén hanh vi pham t6i cia H khéng “Cé tinh chdt cén

do” ma chi thugc truong hgp quy dinh tai khodan 2 Diéu 93 B¢ ludt Hinh sy nam 1999.”
ook ok ok ok ok ok
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bong pham [a mot trudng hgp pham téd1 dac biét véi viée ¢ y cung
thuic hién t61 pham cua tit hai nguoi tré 1én, trong d6 mdi nguosi déu dat
do tudi luat dinh va c6 ning luc TNHS.' Theo luat hinh sy Viét Nam,
c6 bén loai ngusi dong pham (NDPP): ngusi thuc hanh, ngusi t6 chic,
nguol xui giuc, ngudi gidp suc. Pic trung trong hanh vi cta nguoi xuii
giuc la tic dong dén tinh than ctia NDP khdc 6 cdc muic do khdc nhau.
Hanh vi cua ngudi xui giuc ¢6 thé tic dong lam cho mét ngusi ti chua
c6 y dinh pham to1, dén hinh thanh y dinh pham t61 va thuc hién to1
pham. Hoic, hanh vi cua ngusi xui giuc ¢6 thé tic dong lam cho ngusi
da c¢6 y dinh pham t61 nhung van chua quyét tim thuc hién t61 pham tré
nén quyét tam va thuc hién toi pham.?

Treén thyc t€, viéc xdc dinh hanh vi cia nguoi xui giuc trong PP 1a
vin deé phuc tap, béi lé vigc ddnh gid gitia nhting NDP ¢6 “c6 y cung
thuc hién mot to1 pham” va xdc dinh sy tdc dong veé tinh than cua mot
nguoi d6i véi ngusi khdc doi hoi nhiing chiing ci va lap luan thuyét
phuc. V41 béi canh trén, viéc Toa dn Nhan dan T61 cao ban hanh An le
s6 17/2018/AL da gidp giai thich ro6 hon dic diém caa hanh vi xui giuc
trong tinh tiét cu thé cua vu dn, déng gép tich cuc vao viéc hudng din
dp dung phdp luat. An l¢ nay cang hudng din xdc dinh tinh tiét “c6 tinh
chit con d6” khi giai quyét vu dn ¢ DP. Tuy nhién, trong pham vi bai
Viét, tdc gid chi binh luin vé diéu kién ctia PP va hanh vi cta nguoi xuii
giuc. Ap dung phuong phdp nghién ctiu dn dién hinh ma cu thé Ia An
1¢ s6 17/2018/AL, tdc gia thio luan nhung vin dé khoa hoc can tiép tuc
xem xét trong dn 1¢ nay. Tu d6, tic gia dé xudt ki€n nghi nhaim hudng
dan dp dung théng nhit, chinh xdc phdp luit hinh su vé hanh vi cua
nguo1 xu1 giyc trong DP.

1 Pieu 17 Bo luat Hinh sy nam 2015 (stia d6i, b6 sung nam 2017) va Va Thi Thuy, “Chuong
X: Dong pham”, trong Tran Thi Quang Vinh (Chu bién), Gido trinh Ludt hinh sy Viét Nam —
Phdn chung (Tdi ban ldn thit nhdt, ¢ sita ddi, bd sung), Nxb. Hong Piic — Hoi Luat gia Viét Nam,
Ha Noi, 2019, tr. 205 - 206.

2 Vo Khdnh Vinh, “Chuong XIII: Dong pham va trich nhi¢ém hinh sy trong dong pham”,
trong Vo Khdnh Vinh (Chu bién), Gido trinh lugt hinh su Viét Nam (Phdn chung), Nxb. Cong
An Nhan dan, Ha Noi, 2005, tr. 282 — 283; Nguyén Ngoc Hoa, “Chuong X: Dong pham”,
trong Nguyén Ngoc Hoa (Cha bién), Gido trinh Ludt hinh sy Viét Nam (Tdp 1) ciia Dai hoc Lugt
Ha Ngi, Nxb. Cong an Nhan dan, Ha Noi, 2010, tr. 184; Va Thi Thuy, fldd, tr. 215.
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1. Van deé ly luan vé nguoi xui giuc trong dong pham va hanh
vi vugt qua

Trong qud trinh gidi quyét vu dn hinh sy, d€ xdc dinh moét nguoi la
ngudi xui giuc trong viéc thuc hign moét toi pham cu thé thi trudce hét
can chuing minh hanh vi ctia ho va nhing nguoi lién quan théa man cdc
dic diém cta PP néu tai Bieu 17 Bo luat Hinh sy nim 2015 (stia déi,
bd sung nam 2017) (BLHS nam 2015). Sau d6, xdc dinh hanh vi ctia ho
théa man cdc ddu hi¢u dic trung vé hanh vi ctia nguoi xui giuc. Ngoai
ra, cing can dic bi¢t luu y vin dé¢ “hanh vi vugt qud”, béi lé nhiing
NDP khong phai chiu TNHS vé hanh vi vugt qud cua NDP khic.

Thit nhdt, ddc diém cia déng pham. Theo quy dinh cia BLHS nim
2015, hai hodc nhiéu nguoi 1a nhiing NDP néu ho “c6 y cung thuc hién
mot toi pham” (Bieu 17). D€ ddp ung dieu ki¢n nay, hanh vi ctua ho
phai théa man cdc ddu hi¢u khich quan va chu quan caa BP.°

Vé khdch quan, méi NDP phii ¢6 ning luc TNHS va dat do tudi
ma BLHS quy dinh d6i véi loai to1 pham cu thé ho thuc hi¢n. Ho phai
“cuing thuic hién mot to1 pham”, ¢6 nghia la gitia ho phai ¢6 su phéi hop
vA1 nhau trong viéc thuc hién to1 pham. Khi mot ngusi khong ¢6 hanh
vi tham gia vao viéc thuc hién toi pham thi khong thé coi Ia ho cung
thuc hién mot to1 pham véi1 nguoi khdc. Vi vay, mdi nguoi phai ¢é hanh
vi tham gia vao viéc thuc hién to6i pham é mot trong bén dang: hanh
vi ctia ngudi thyc hanh, hanh vi ctia ngusi t6 chiic, hanh vi cua ngusi
xui giuc hodc hanh vi cta nguoi gidp sudc (khoan 3 Piéu 17 BLHS nim
2015).

Ngoai ra, khi ¢6 hai nguoi tré 1én tham gia vao viéc thyc hién to1
pham nhung né€u hanh vi caa ho khong ¢é su lién quan vdi nhau thi
cang chi la truong hgp pham téi don 1é. Vi vay, dé tré thanh nhiing
NDP thi ho phéi ¢6 hoat dong chung. Ho phai ¢6 su ph6i hgp vé hanh
vi, hanh vi ctia nguoi nay tao thuan 161 cho hanh vi caa nguoi khic trong
viéc thuc hién mot to1 pham cu thé.

Can luu y Ia xét vé mit khdch quan, hanh vi cua ngudi nay c6 thé
tao thuén 161 cho hanh vi ctia ngudi khdc trong viéc thuc hi¢n to1 pham,
nhung néu gita ho khong ¢6 sy két ndi vé y chi, c¢6 nghia Ia ho khong
¢ ¥ tao ra sy thuin 161 cho hanh vi pham t61 cua nguoi khdc thi cung
khong c¢6 PP. Dau hiéu chu quan trong PP doi hoi nhting nguoi tham
gia vao viéc thuc hién to1 pham phai “cé y cung” thuc hién mot to1
pham (Piéu 17 BLHS nim 2015). Di¢u nay cé nghia la PP khong thé
xay ra voi 161 vo v.

3 Mot s6 tai liéu dung thuat ngit “ddu hiéu khdch quan” va “ddu hi¢u chu quan”, vi du: Vo Khdnh
Vinh, fldd, tr. 281; Va Thi Thay, fldd, tr. 205. Tuy nhién, mét s6 tai liéu su dung “ddu hiéu vé mit
khdch quan” va “ddu hiéu vé mit chu quan”, xem: Nguyén Ngoc Hoa, fdd, tr. 175 - 177.
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Ve y thic va y chi, mbéi NDPP phai thiy trudc ban than ho dang thuc
hién hanh vi nguy hiém cho xa hoi, thiy trudc hau qua nguy hiém cho
x4 hoi va mong mudn hoic d€ mic hau qua d6 xay ra. Bong thoi, moi
NDP phiai biét minh dang hoat dong chung véi nguoi khdc va mong
mudn ngudi dé thuc hién hanh vi nguy hiém dé cung hudng dén mot
hiau qui nguy hiém (mong muén hau qua chung nay) hoic ho thiy
trudc hau qua nguy hiém chung va dé mic hau qua dé xay ra. N6i cdch
khdc, DP c6 thé xiy ra khi thuc hién mot to1 pham véi 161 ¢6 v truc tiép
hoic ¢d y gidn tiép.

Bén canh nhting diu hi€u bit budéc ctia moi PP néu trén, déi
v61 nhting to1 pham ¢é cdu thanh té1 pham vat chét, con doi hoi
thém hau qui nguy hiém cua téi pham phai Ia két qua cua hoat dong
chung gita nhiing NDP va ¢6 quan hé nhan qua gitia hau qui chung
nay véi hoat dong chung cua nhing NPP.* D6i véi nhting t6i pham
ma BLHS nam 2015 quy dinh c¢6 d4du hi¢u dong co hoic muc dich la
ddu hiéu dinh té1 th1 mdi nguoi pham to1 déu phai ¢6 dong co hoac
muc dich luat dinh.?

Thit hai, ddc trung vé hanh vi ciia nguoi xii giuc. Theo khoin 3 Diéu
17 BLHS niam 2015, nguoi xui giuc 1a nguoi “kich dong, du do, thuc
ddy nguoi khdc thuc hién toi pham”. Trong cdc dang NDP thi ngudi xui
giuc ¢6 hanh vi tic dong dén y chi cia NDP khic lam cho nguoi bi tic
dong tit chd chua ¢ y dinh pham t61, xuit hién y dinh pham téi hoic
ti tinh trang manh nha, chua chic chin vé viéc thyc hi¢n toi pham tré
nén quyét tim thuc hién t61 pham.

Hanh vi “kich dong”, “du d&” ¢6 thé dugce thuc hién véi cdc tha
doan khdc nhau. Hanh vi “thic ddy” nguoi khdc thuc hién to1 pham ¢6
thé bao gdém su uy hiép tinh thin nhu: cudng ép, de doa.® Tuy nhién,
veé vin dé nay c6 hai truong hop can phii xem xét.

Mot la, néu hanh vi tic dong dén tinh than nguoi khdc 6 dang de
doa, cudng ép va “su tic dong d6 hoan toan loai trit khi nang ctia nguoi
bi tdic dong thé hi¢n y chi cia minh” thi day dugc coi la “cudng buic
tinh than”.” Trong truéng hgp nay, ngudi bi cuéng biic khong phii chiu
TNHS vi xt su cua ho khong thoa min yéu ciu vé dac diém cua hanh
vi khdch quan cua t61 pham. Ngudi ¢6 hanh vi cuéng buc tinh than la

4 Nguyén Ngoc Hoa, tldd, tr. 177; Va Thi Thuy, #dd, tr. 207.

5 Vo Khdnh Vinh, tldd, tr. 286-287; Va Thi Thuy, tldd, tr. 210 — 211; Cao Thi Oanh, “Vin dé
mit chu quan cua dong pham”, Tap chi’ Ludt hoc, s6 2, 2002, tr. 30-31.

6 Nguyén Ngoc Hoa, tldd, tr. 184-185; Vo Khdnh Vinh, rldd, tr. 283.

7 Vu Thi Thuy, “Chuong VI. Mat khich quan cda toi pham” trong Tran Thi Quang Vinh
(Chu bién), Gido trinh Ludt hinh sy Viét Nam — Phdn chung (Tdi bdn ldn thit nhdt, cé sita ddi, bé
sung), Nxb. Hong Puic — Hoéi Luat gia Viét Nam, Ha Noi, 2019, tr. 123 - 124.
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nguoi thuc hanh 6 dang st dung ngusi khdc nhu cong cy hoic phuong
tién pham t0i.”

Hai la, néu hanh vi tic dong dén tinh than nguoi khic 6 dang de
doa, cudng ép nhung nguoi bi tdic dong van con kha nang luya chon hanh
vi thi nguoi uy hiép tinh thin cua nguoi khic van phai chiu TNHS.
Nguoi ¢6 hanh vi de doa, cudng ép ngusi khdc thuc hién téi pham 1a
NDP véi vai trd xui giuc néu thdéa min cdc dic diém cua DP.

DP Ia trudng hop hai hoic nhiéu nguoi ¢6 y cung thuc hién “mot
toi pham”.” Do vay, hanh vi ctia nguoi xdi giuc tic dong dén tinh than
cta nguoi khdc phai hudng dén mot to1 pham cu thé," khi Ay hanh vi
cua ho vdi hanh vi caa ngudi bi xui giuc (thong thudng la nguoi thuc
hanh) mdéi théa man diéu ki¢n vé DP. Do d6, khi xem xét hanh vi ctia
mot ngudi ¢ phai la hanh vi ctia nguoi xui giuc hay khong, cin luu y
vé to1 pham cu thé ma ngusi xdi giuc thic ddy ngusi khdc thuyc hién.
Vin d¢ nay quan trong 6 hai khia canh. Pau tién, day la di¢u kién cua
DP, va thu hai, dieu nay giip gidéi han pham vi TNHS cua nguoi xuii
giuc. Nguoi xui giuc khong phai chiu TNHS veé hanh vi vugt qud cua
nguoi bi xui giuc.

Thit ba, hanh vi vugt qud. Hanh vi vugt qud 1a hanh vi vugt ra ngoai
to1 pham cy thé ma nhung NDP di ¢6 y cung thuc hién. Nhu da de
cap, bieu 17 BLHS nim 2017 xdc dinh: “DP la trudng hgp hai nguoi
tré 1én ¢ y cung thuc hién moét to1 pham”. Nhu vay, vé y chi, nhting
NDP cung c6 y d6i véi moét to1 pham cu thé. Do vay, hanh vi vugt ra
ngoai mét tdi pham cu thé theo y chi chung cia nhung NDP 1a hanh
Vi vugt qud.

Hanh vi vuot qud ¢6 thé 1a vugt qud vé muiic do thuc hién hanh vi
(vugt qud ve s6 lugng) hoic vugt qud veé tinh chit cua hanh vi (vugt qud
ve chit lugng).! Khi hanh vi vugt qud vé muic do thuc hién hanh vi,
nguoi ¢é hanh vi vugt qud khong thuc hién thém moét 61 pham khdc ma
chi chiu TNHS ting ning hon d6i véi mic do thuc hién hanh vi vuot
ra ngoai tdéi pham ma nhiing NP “cd y cung thuc hi¢n”.

Trong truong hgp vuot qud veé tinh chit cua hanh vi, hanh vi vuot
qud théa man mot té1 pham khdc so véi to1 pham ma nhting NDP cung
cd y thuc hién ban dau, chi riéng nguoi thyc hién hanh vi vugt qud phai
chiu TNHS veé t61 pham lién quan dén hanh vi vugt qud d6. Trong thuc

8 Vo Khdnh Vinh, #ldd, tr. 290; Va Thi Thuy, tldd, tr. 212 — 213.

9 Nhiing ngusi dong pham ¢6 thé ¢ y cung thuc hién nhiéu t6i pham, nhung déi véi méi toi
pham déu phii ching minh hanh vi caa ho théa man cic ddu hiéu cta dong pham.

10 Nguyén Ngoc Hoa, tldd, tr. 185; Vo Khdnh Vinh, tldd, tr. 293; Va Thi Thuy, tldd, tr. 215.

11 Vu Thi Thuy, ddd, tr. 225. Xem thém: Dinh Vin Qué, “Hanh vi vugt qud cua ngudi thuc
hanh trong vu dn ¢6 dong pham”, Tap chi Ludt su Viét Nam, s6 91, 2016.
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t&€ hanh vi vugt qud c¢6 thé da dang, phuc tap nén vi¢c dinh toi danh déi
vdi hanh vi vugt qud cin xem xét toan dién co s6 ly luan va phdp ly d¢€
dinh t61 danh chinh xdc.

2. Hanh vi ctia nguéi xui giuc trong tinh huéng An l¢ s6
17/2018/AL va giai phap phap ly

Trong tinh hudéng cua An 1é s6 17/2018/AL, Toa 4n nhan dinh
Nguyén Vian H, Trin Quang V va Pham Nhat T 1a nhiing NDP veé
toi giét ngudi, trong dé Nguyén Vin H la ngusi xui giuc. Trong An
1¢ nay, can thao luan: hanh vi cua H ¢6 théa man di¢u kién cua DP ve
to1 giét ngudi vai vai tro 1a ngusi xui giuc hay khong? C6 hanh vi vugt
qud cua NDP khdc khong? Theo tic gid bai viét, hanh vi cia V va T
théa man diéu kién cua dong pham veé to1 giét nguoi, nhung hanh vi
cua H khong thoa man PP vé t61 giét nguoi. Hanh vi giét ngudi cua
V va T la hanh vi vuot qud khi xem xét vé PP vdi H.

V va H dong pham vé toi giét nguoi

Trong tinh huéng dn 1¢, V va H dong pham veé to1 giét nguoi,
trong dé V 1a nguoi thuc hanh va T Ia ngudi gidp sic. Cu thé, Vra T
di dinh nan nhan. V né1 véi T “Ty ntia nhau xong tau véi mi di dinh
lai”, “C6 gi tao vao dinh, ngudi dan ra thi mi chan lai”. Khi thdy nan
nhan, “V ldy 01 cay ma tdu ¢6 ludi hinh ring cua ro1 chay dén chém
lién tié€p vao dau, mit, lung, chan va tay 6ng Q lam o6ng Q bi nga guc
xudéng dit”. Hanh vi dung mai tdu la hung khi nguy hiém, chém nhiéu
nhdt vao diu, mit, chan, tay ctia nan nhan trong d6é c¢6 nhiéu nhdt
chém vao vung trong yéu trén co thé nan nhan thé hi¢n tinh manh liét
cta hanh vi (nan nhan bi dit gin lia 1 ban tay trdi, gdy nhiéu ring).
Cdc hanh vi cia V ¢6 tinh chit tudc bo tinh mang cua nan nhan. Pay
la hanh vi khdch quan cua t¢1 gi€t nguoi, vi vy V la nguoi thuc hanh.

Vé hanh vi caa T, khi duge V ra, T dong y tham gia va gita ho
c6 hoat dong chung. Cu thé, “T dong y va lén xe mdy dé V ché dén
nha 6ng Q7. Tai hién trudng khi V dung ma tdu chém nan nhan, “do
nhi¢u nguoi dan xung quanh nhin thidy ho hodn va chay dén nén T
cam ma tdu de doa, ngin chin tao ditu kién cho V chay dén ché dé
xe mdy va né mdy tdu thodt”."”? Hanh vi ctia T tao diéu kién thuan Igi
cho V thuc hién to1 pham, do vay T la ngudi gitp stic.

Xét vé y thic va y chi, V va T la nhting ngudi dat do tudi luat
dinh va ¢6 ning luc TNHS, c¢6 khd ning nhan thic va diéu khién hanh
vi. Do vay, V va T phai thdy trudc hanh vi cta ho (dung ma tdu chém
manh nhi¢u nhdt vao dau, mit, chan, tay nan nhan véi sy manh liét,
lam nan nhan bi dudt gan lia tay trdi va gdy nhiéu ring cua, ring ham)

12 Phan Noéi dung vu dn cta Bin dn dugc chon lam dn lé.
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la nguy hiém cho xa hoi. Mdi ngudi déu biét ho hoat dong cuing nhau
(T ché V dén nha ong Q, cung V chs 6ng Q, ho trg V tdu thodt).

T61 pham giét ngudi c6 cdu thanh toi pham vat chit, nén dé thoa
man ddu hiéu chu quan caa BP vé té1 giét nguoi, V va T phai thiy
trudc hoat dong chung cia ho c6 thé gay ra hau qua nan nhin chét.
Trong tinh huéng nay, V thuc hi¢n hanh vi chém nan nhan va T ¢é
mit tai hién trudng, ching kién ong Q guc xudng dit do bi chém
nhi¢u nhdt vao nhting vung trong yéu trén co thé, nén cd hai déu phai
thdy trudc hau qua nan nhan cé thé chét. Viéc ho cung nhau phéi
hop hanh dong phin dnh ho cung mong mudén hiu qui cdi chét xdy
ra. Nan nhan khong chét la ngoai y chi chu quan caa ho. V va T thuc
hi¢n to1 pham vdi 161 ¢8 y truc tiép.

bay 1a truong hop pham chua dat vi to1 gi€ét nguoi cé cdu thanh
to1 pham vat chdt, hau qua chét nguoi xiy ra thi to1 pham mdi hoan
thanh." Ve ly luan, giai doan pham t6i chua dat chi ¢6 thé xdy ra véi
161 ¢8 y tryc tié€p."* Bén canh viéc thdy trudc hanh vi ctia minh 1a nguy
hiém cho xi hoi, ngudi pham to1 phai thdy trudc hiu qua nguy hiém
cho xa hoi va mong mudén hau qui d6 xdy ra.” Trong vu dn cé PP,
nhtng NDP thdy trudc hau qua nguy hiém cho xi héi ctia hoat dong
chung va mong muén hiu qua dé xdy ra. Trong tinh huéng dn 1¢, V
va T thuc hién toi pham véi 161 ¢6 vy truc ti€p, thiy trudc hoat dong
chung cua ho ¢6 thé gay ra cdi chét cho ong V. Do vay, viéc xti ly V
va T dong pham vé to1 giét nguoi 6 giai doan chua dat vd1 161 ¢6 ¥ truc
ti€p la phu hop.

H khong dong pham vé téi giét nguoi

Tuy nhién, hanh vi caa H khong théa man diéu ki¢n cua DP ve
to1 giét nguoi. Trong vu dn, Nguyén Vin H da ¢6 hanh vi xui giuc, tdc
dong dén tinh thian cua V Ia ngusi thuc hanh. Cu thé, khi V chua biét

13 Tran Thi Quang Vinh, “Chuong II. Cdc t6i xam pham tinh mang, sic khoe, nhan phim,
danh duy cua con ngusi” trong Tran Thi Quang Vinh (Chu bién), Gido trinh Ludt hinh s Viét
Nam (Phdn cdc t¢i pham - Quyén 1), Nxb. Hong Puc, Ha Noi, 2021, tr. 53-54.

14 Vo Khdnh Vinh, “Chuong XII. Cdc giai doan thuc hi¢n toi pham”, trong Vo Khdnh Vinh
(Chu bién), tldd, tr. 272; Phan Anh Tuin, “Chuong IX. Cdc giai doan thuc hi¢n to1 pham”
trong Tran Thi Quang Vinh (Chu bién), Gido trinh Ludt hinh sy Viégt Nam — Phan chung (Tdi
bdn lan thit nhdt, ¢é sita ddi, bo sung), Nxb. Hong Pic — Hoi Luat gia Viét Nam, Ha Noi, 2019,
tr. 185; Tran Kim Chi, “Cdc giai doan pham téi: Ly luan, thuc trang quy dinh caa B¢ luat
Hinh sy nam 2015 va dinh hudng tiép tuc hoan thién phdp luat”, Tap chi Ludt hoc, s6 5, 2022,
tr. 61; Nguyén Ngoc Chi, “Chuong 10. Cdc giai doan pham t¢i” trong quyén sich Lé Vin
Cam (Chu bién), Gido trinh Ludt hinh sy Vi¢t Nam (Phdn chung), Nxb. Pai hoc Qudc gia Ha
Noi, Ha Noi, 2021, tr. 214; Lé Cam, Va Trung va Nong Thi Quynh Nhu, “Cic giai doan
pham to1 va viéc tiép tuc hoan thién cdc dieu khoan c6 lién quan trong phdp luit hinh su
tuong lai”, Tap chi Kiém sdt, s6 01, 2021, tr. 24.

15 Vo Khdnh Vinh, tldd, tr. 272.
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cha vg bi ddnh thi chinh H la “nguoi truc ti€p goi dién bdo cho Tran
Quang V biét viéc 6ng H bi ddnh.” Ngoai ra, khi biét V va T ban bac
viéc di dinh nan nhan, H ti€p tuc ¢6 hanh vi tdc dong dén tinh thin
cua V bang cau néi: “Ba bi ddnh thuong 1im, chti con dau”. Cdc hanh
vi cia H tic dong vao tinh than cta V lam cho V tit ché chua c¢é y
dinh pham t61 dén chd c¢6 y dinh pham t61, cung ¢ thém y dinh pham
to1 va thuc hién to1 pham.

Tuy nhién, dé xdc dinh DP vé moét to1 pham cu thé thi cin xem
xét ky luong y chi chung cia nhing NDP vé to1 pham cu thé ma ho
cung nhau thuc hi¢n va xdc dinh ¢é hanh vi vugt qud hay khong.
Trong tinh huéng nay, cau héi dit ra Ia H ¢6 xui giuc V giét nan nhan
khong? Pic biét luu y Ia cau néi cua H: “Néu ddnh thi dinh din mit
thoi”. Ngoai ra, H khong ¢6 mat tai hién trudng cua vy dn va “khong
biét” viéc V va T chém nan nhin nhiéu nhdt. Sau khi vu dn xay ra, H
con héi lai V: “Thé em c¢6 chém 6ng Q khong? Ong Q di Bénh vién
r61”. Nhung tinh tiét cia vu dn phdn dnh y chi cta H Ia khong mong
mudn gi€t nan nhan. H khong ¢6 v veé to1 giét ngudi, dong thoi khong
c6 mit tai noi thuc hién to1 pham nén cung khong “cting ¢6 y” véi V
va T veé to1 giét nguoi. Do vay hanh vi cia H khong théa man DP ve
to1 giét ngudi vai 161 ¢8 y truc tiép.

Mait khdc, moét van dé phdp ly ddng chd y [a hanh vi caa H ¢6 thoa
man ddu hi¢u DP veé to1 giét nguoi véi 161 ¢ v gidn ti€p hay khong?
Theo khoan 2 Pi¢u 10 BLHS nam 2015, 161 ¢6 y gidn ti€p dudc quy
dinh nhu sau:

“Ngudi pham toi nhan thic ro hanh vi ctia minh 1a nguy hiém
cho x3 hoi, thiy trudc hau qua ctia hanh vi d6 ¢6 thé xay ra, tuy khong
mong mudén nhung vin c¢d y thic dé mic cho hiu qua xdy ra”.

Theo quy dinh trén, ngudi pham t61 phai nhan thic duge roé rang
hanh vi cia minh la nguy hiém cho xi hoi va phai thiy trudc hau qua
nguy hiém cho xi héi do hanh vi cua minh gay ra. Tuy thiy trudc hau
qua nguy hiém cho xa hoi, nhung ngudi pham toi van thyc hién hanh
vi v4i y thic d€ mac, hay néi cdch khéc, chdp nhan hau qui nguy hiém
dé. Déi véi to1 giét nguoi, ngudi pham tod1 phai thiy trude hanh vi caa
minh ¢6 thé giy ra hiu qua nguy hiém la cdi chét cua nan nhan, nhung
van thuc hién hanh vi véi y thic dé mic nan nhan chét.

Ngugc lai, truong hop moét nguoi khong thiy trudc hau qua nguy
hiém cho xa hoi do hanh vi ctia minh gay ra thi khong thoa man diéu
kién cua 161 ¢6 y gidn ti€p. Thiy trudc hau qua nguy hiém cho x3a hoéi
c6 nghia la da hinh dung trudc trong suy nghi ciia minh vé hau qua d¢,
y thic dugc hiu qua dé. Thdy trudc hau qua nguy hiém dong nghia
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v4i viée nhan thic duge, biét trude hau qua nguy hiém d6.'° Nhu vay,
“d€ mac” hau qua xdy ra, theo quy dinh tai BLHS, 1a truong hop nguoi
pham t61 phai thdy trudc hau qua nguy hiém va chidp nhan hau qua dé.

“Khong biét” Ia tinh trang phu dinh cua “biét”. “Khong biét” Ia
trang thdi moét ngudi khong nhan thic duge hoic khong thiy dugce
mot vin dé nao dé. Do vay, “khong biét” thi tit yéu “khong thiy
truéc” va khi khong thdy trudce thi khong ¢é tinh trang “dé mic”.

Trong trudng hgp PP vdi 161 ¢6 y gidn tiép, vé y thic, mo1 nguosi
déu phai thdy trudc hau qui chung va vé y chi, ho dé mac hau qua
chung xay ra."” Trong tinh huéng dn 1¢é:

“Nguoi xui giuc khong ¢ mit khi nguoi thuc hanh thuc hién
to1 pham, khong biét viéc ngusi thuc hanh st dung ma tdu chém vao
nhing vung trong yéu trén co thé bi hai nhung da dé mic cho hau
qua xiy ra”.

H khong biét vé hanh vi nguy hi€m ctua nhting NDP khic do
vay H khong thé thiy trudc duge hau quia nguy hiém cho xa héi. Khi
khong thdy trudc hau qua nguy hiém cho xi héi thi H khong thé “dé
mic” cho hiu qui dé xay ra. Gidi phdp phdp ly cta vu dn xi ly H dong
pham vé1 V va T veé to1 giét ngudi chua phtt hgp véi quy dinh vé DP
va 101 ¢8 y gidn ti€p tai Pi¢u 17 va khoan 2 Pi¢u 10 BLHS nim 2015.

Ngoai ra, giai phdp phdp ly cua dn 1¢ con ¢6 sy mau thuan véi ly
luan. Khi nan nhin khong chét, t61 giét ngudi duge thuc hién 6 giai
doan pham té1 chua dat. Cdc trudng hgp to1 pham chua hoan thanh
chi ¢6 thé dugce thuc hién véi 161 ¢6 ¥ truc ti€p. Piéu nay xuit phdt ti
ly do chi khi mét nguoi ¢6 y dinh pham t61 cu thé va mong mudn thuc
hi¢n y dinh d6 thi ho mdi thuc hién nhung hanh vi can thiét dé€ hién
thyc hda y dinh cta bin than.” Mong mudn thuc hién mot y dinh
pham t6i ¢6 nghia la nhan thic duge hanh vi cua minh nguy hiém cho
x4 ho1, thdy trudc hau qua nguy hiém d6 va mudén né xiy ra, day chinh
la biéu hién cua 161 ¢6 y tryc tiép.

D61 véi to1 giét nguosi, nan nhan khong chét thi to1 pham 6 giai
doan pham t61 chua dat. Néu ngudi pham té1 thuc hién to1 pham véi
161 ¢6 y gidn ti€p thi hanh vi cta ho khong ciu thanh té1 giét nguoi.
Cu thé, gido trinh cua Pai hoc Luat Ha Noi di phan tich:

16 Nudc ngoai cting doi hoi déi véi nhan thiic vé hau qua nguy hiém déi véi toi pham ¢d ciu
thanh t¢1 pham vat chit, xem: William Wilson, Criminal law (6" Edition), Nxb. Pearson Edu-
cation Limited, 2017, tr. 146.

17 Vu Thi Thuy, tldd, tr. 209 — 210; Nguyén Minh Hai, Pham Ngoc Cao, “Can nhan thic théng
nhit ddu hi¢u cta dong pham trong dp dung phdp luat”, Tap chi Nghién ciu Ldp phap, s6 09,
tip 361, 2018, tr. 51.

18 Nguyén Ngoc Hoa, “Chuong IX. Cic giai doan thyc hién t6i pham” trong Nguyén Ngoc
Hoa (Chu bién), tldd, tr. 159; Phan Anh Tuin, tldd, tr. 185.
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“Neéu hau quéa chét nguoi chua xay ra va 161 cia ngusi pham t61 1a
c6 y gidn ti€p thi ngusi pham té1 chi phai chiu TNHS vé té1 ¢ y gay
thuong tich (n€u thuong tich xdy ra théa man doi héi cua cdu thanh
to1 pham to1 nay) ma khong phai chiu TNHS veé té1 giét ngudi chua
dat”."

D6i véi An lé s6 17/2018/AL, khi Ban 4n két luan H pham to1
v6i 161 ¢6 ¥ gidn tiép (d€ mic hau qua xay ra) nhung lai budc H chiu
trdich nhiém vé té1 giét nguoi 6 giai doan pham to1 chua dat do nan
nhan chua chét 1a mau thudn sau sic véi ly luan phé bién trong khoa
hoc phdp ly hinh su Viét Nam.

Vi cdc diém chua phu hgp véi ly luan trong giai phdp phép ly cuaa
dn 1¢ nhu da phan tich, tic gid dong y vdi quan diém cua Toa dn Céip
cao tai Pa Ning xét xti H veé toi ¢8 y gay thuong tich cho nguoi khic.
Theo quan di€m nay, V va T da ¢6 hanh vi vugt ra ngoai to1 pham ma
H ¢6 y cung thuc hi¢n, do vay chi ¢c6 V va T chiu TNHS veé té1 giét
nguoi 6 giai doan chua dat.

3. Mot s6 kién nghi d6i voi An le s6 17/2018/AL

Trén thuc t€ ¢é nhiéu vu dn vdéi tinh hudng tuong tu nhu tinh
huéng cua An l¢ s6 17/2018/AL. Vi du: A (phu nu) thué 6 tro mot
minh nén thutng bi C (ngudi thué tro 6 gan) tréu choc. A cam thiy
bi lam phién nén goi em trai la B d¢n nho dinh C. A néi véi B khong
dugc giét C va chi dinh din mit dé C khong tréu choc ntia. B dong
y va bio A 6 trong nha déng kin ctia lai. B g6 ctia, C m6 ctia va bi
B dung dao chém nhi¢u nhdt vao mit, diu; trong dé moét s6 hanh vi
thé hién sy minh li¢t nhung nan nhan khong chét. A khong biét B
dung dao chém vao nhting vung trong yéu trén thin thé cua C. Trong
trudng hop nay, néu dp dung giai phdp phdp ly nhu An 1¢ s6 17/2018/
AL thi A sé bi coi la nguoi xui giuc va PP vdéi B veé to1 giét nguoi.
Ditu nay giy ra nhi¢u bin khoan vé tinh chit PP cia A, mau thuin
vdi Iy luan va quy dinh caa BLHS vé dic di€m cua 161 ¢6 y gidn tiép,
dong thoi cung mau thudn vdéi ly luan ve 161 ¢8 y truc ti€p trong giai
doan pham to1 chua dat.

Véi cdc phan tich ve ly luan néu trén, tic gia dé xuidt xem xét lai
tinh huéng phdp ly va gii phdp phdp ly caa An ¢ s6 17/2018/AL d6i
vSi hanh vi ctia H. Thiét nghi cin xem xét thiu ddo quan diém cua
Toa dn Nhan dan Cip cao Pa Ning vé té1 danh cua H trong vu dn
nay. Nhiing diém dang khong phu hop vdi ly luan va quy dinh caa
BLHS can dugc phan tich, lap luan ré rang va thuyét phuc.

19 Nguyén Ngoc Hoa, “Chuocng II. Cdc toi xam pham tinh mang, stic khée, nhan phim, danh
du ctia con ngudi”, trong Nguyén Ngoc Hoa (Chu bién), tldd, 2021, tr. 61.
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Ngoai ra, trong vu dn trén, vin dé phdp ly vé dinh khung hinh
phat cang rat phtc tap va can ¢6 hudng dan cta Toa dn Nhan dian T61
cao. Cu thé trong tinh hu6ng dn 1¢, do nan nhan khong chét va téng ty
1¢ tén thuong co thé 1a 51% nén Toa dn Nhan dan Cip cao Da Ning
xdc dinh H pham t61 ¢ y giy thuong tich cho nguoi khdc theo khoan
2 Diéu 104 BLHS nim 1999. Néu nan nhan chét, thi van deé dinh to1
va quy€t dinh hinh phat phdt sinh nhung vin dé phuic tap, doi hoi phai
xem xét thém.

Cu thé, viéc xdc dinh hau qua cta téi pham la yéu cau quan trong
d61 véi viee dp dung dung khung hinh phat d61 véi ngusi pham to1
C6 y gay thuong tich hoic giy t6n hai cho siic khde ctia ngudi khic.
Do H khong mong muén V va T gi€t nan nhan nén H khong dong
pham véi V va T vé to1 giét ngudi. Vay H chiu TNHS veé To1 ¢6 y
gay thuong tich cho nguoi khic 6 khoan nao néu nan nhan chét. H ¢é
phai chiu TNHS theo diém a khoan 4 Bi¢u 134 BLHS nim 2015 vdi
tinh ti€t “lam chét nguoi” véi hon hop 1612

Hén hop 161 1a trudng hop ngusi pham t61 ¢6 161 ¢6 y d6i véi
hanh vi nhung v6 y d6i véi hau qua ting ning phdt sinh ti hanh vi
pham toi. Vé ly luan, DP khong thé xdy ra d6i véi nhing trudng hop
pham t61 vdi 161 vo ¥, nhung PP ¢6 thé xay ra d6i véi trudng hop
“hoén hop 1617 hay khong? C6 y gay thuong tich dan dén hau qua chét
ngudi theo di€m a khoin 4 Piéu 134 BLHS nim 2015 Ia trudng hop
c6 hén hop 161. Nguoi pham té1 ¢6 y d61 véi hanh vi gay thuong tich
nhung khong mong muén, cang khong d€ mic hau qua chét ngudsi
xdy ra. Hau qua chét ngusi xay ra véi 161 vo y. 2

Ve ly luan, tic gia thdy day la diém con tréng ving trong cdc tai
lieu khoa hoc phdp ly cua Viet Nam. Tuy nhién, An l¢ diau tién ve
hinh sy cua Viét Nam da gidi quyét vin dé nay. Phan khdi qudt noi
dung ctia An lé s6 01/2016/AL da néu:

“Trong vu dn c¢6 PP, néu ching minh dugc y thic chu quan cia
nguoi cha muu Ia chi thué nguoi khdc giy thuong tich cho nguoi bi
hai ma khong ¢é y dinh tudc doat tinh mang cia ho (ngusi cha muu
chi yéu cau giy thuong tich 6 chan, tay cia nguoi bi hai ma khong
yéu ciu tin cong vao cdc phin trong yéu cua co thé cé kha nang dan
dén chét nguoi); nguoi thuc hanh cung da thuc hién theo dung yéu
cau cua ngudi chu muu; viéc nan nhan bi chét nim ngoai y thic chu
quan cua ngudi chi muu thi ngudi chu muu phai chiu TNHS vé t61
“Cd v gay thuong tich” vdi tinh ti€t dinh khung Ia “gay thuong tich
dan dén chét nguosi”.

20 Nguyén Ngoc Hoa (Chu bién), ¢ldd, tr. 103-104.
21 Anlés6 01/2016/AL ngay 06/4/2016 cia Hoi dong Thim phdn Toa dn nhan dan t6i cao.



114 TAP CHI KHOA HQC PHAP LY VIET NAM SO 03(187)/2025

Tdc gia bai viét dong y véi quan diém xu ly néu trong An 1é s§
01/2016/AL. Giai phdp phdp ly nay c6 thé dugce khdi qudt cao hon va
khong chi dp dung déi véi nguoi t6 chic ma ca nhiang NDP khic, bao
gdm nguosi xui giuc. @
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