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Bai viét phan tich cdc diéu kién bdo h¢ nhan hiéu phi truyén théng theo phdp ludt sé hiu tri
tu¢ Viét Nam, cdc vdn dé ly ludn doi vdi logi cdc nhan hiéu nay, kinh nghi¢m thuc tién trong
vigc bdo h¢ cdc logi nhan hié¢u phi truyén thong. Tir do, nhom tdc gid danh gid thuc trang phdp
lugt Vit Nam dé dé xudt cdc kién nghi mang tinh xdy dung nham hoan thi¢n phdp ludt sé
ho tri tué hién hanh.
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This article analyzes the conditions for protecting non-traditional trademarks under Vietnamese
intellectual property law, the theoretical issues surrounding these types of trademarks, and
practical experiences in their protection. Based on this analysis, the authors assess the current
state of Vietnamese law and propose constructive recommendations to improve the existing
intellectual property legal framework.
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Béo hé quyen sé huiu trf tu¢ tré thanh noi dung quan trong trong
vin dé phdt trién cua nén kinh t€ hién dai, hoi nhap va canh tranh
lanh manh. Khi dé cip cdc hoat dong kinh t€ khong thé khong ké dén viéc
san xudt hang héa, cung ung dich vu. Trong su da dang caa cdc loai hang
héa va dich vu thi yéu t6 gitip ngusi tieu dung cd thé nhan dién va lya chon
cho minh hang hdéa, dich vu tii cic nha cung ting mot cdch phut hgp nhit
chinh Ia nhan hiéu. Ngay ti thoi ¢6 dai, cdc ddu hiéu thuc hién chiic ning
phan biét duge con ngusi gin lén gia sic dem di trao d6i' hay dugce gin lén
cdc hang héa khi giao thuong gitia nhiéu viing lanh thé vdi nhau.” Sy phdt
trién ctia xa hoi cting nhu nhu cau da dang cta con ngusi dan dén viéc hang
hdéa, dich vy ¢6 thé duge nhan di¢n bang nhiéu diu hi¢u dic biét, khong

1 Leon E. Daniels, “The history of the trade-mark”, The Trademark Bulletin, Vol. 239(7), 1911, tr.
240-41.

2 Abraham S. Greenberg, “The ancient lineage of trade-marks”, Journal of the Patent Office Society,
Vol. 576(33), 1951, tr. 878.
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chi Ia ddu hiéu co ban nhu chu cdi, cdc ky ty, hinh dnh ma con la ddu hi¢u
vé mau sic, Am thanh, mui huong... va cang can duge bio hé béi phdp luit,
chéng lai cdc hanh vi xam pham.

Qud trinh phidt trién phdp luat vé bio ho nhin hiéu tai Viét Nam cting
cho thiy xu hudng héi nhap qudc t€ sau rong cia nén kinh t€. Bit dau hinh
thanh mot cdch day du va hoan thién tit nhing nam 1980, phdp luat s6 hiiu
trf tu¢ Viét Nam néi chung da duge cai cdch qua nhitu giai doan, tiép thu
nhiéu cdc kinh nghiém tit nén phdp luat tién tién trén the giéi. Tuy nhién,
su tiép thu nay la ¢6 chon loc béi nén vin héa, kinh t& cta Viét Nam so véi
cdc quéc gia khdc chua han c6 sy dong nhat. Viét Nam dang di tiing budc
viing chic trén tién trinh hoi nhip cua minh, qud trinh d6 khong thé tich
r6i sy tiép thu, hoc hoi, cii cdch cdc quy dinh phdp luat nhim hoan hién hé
théng phdp luat, béi phdp luat “phin dnh hoic la biéu hién cia cic quan hé
kinh t¢ dang dién ra”.*

Viéc mé6 rong bao ho nhin hi¢u phi truyén thong gitip hé théng phdp
luat s6 hou trf tué¢ tré nén hip dan trong béi canh thu hit dau tu. Tuy
nhién, do cic quy dinh lién quan dén bao ho nhan hi¢u phi truyén théng
tai Viét Nam con nhiéu han ché, nén viéc nghién ctiu, dé xuit sta doéi, boé
sung cdc quy dinh la v6 cung can thiét.

1. Khai quat vé nhan hi¢u phi truyén thong
1.1. Khdi ni¢m nhan hiéu phi truyén thong

Nhan hi¢u phi truyén théng trude hét 1a nhan hi¢u. Xét dén dinh nghia
vé nhan hi¢u, ¢6 nhiéu quan diém khdc nhau. Hiép dinh vé cdc khia canh
lién quan td1 thuong mai ctia quyén sé huu trf tu¢ (Agreement on Trade-Related
Aspects of Intellectual Property Rights, TRIPS) quy dinh, d6 la “bit ky ddu hi¢u
hoic t6 hgp cdc ddu hiéu ¢6 kha ning phan biét hang héa dich vu cua doanh
nghiép, déu c¢6 thé lam nhin hiéu hang héa. Cdc diu hi¢u do, dic biét Ia cic
tl, k€ ca tén riéng, cdc chii cdi, chii s6, cdc yéu t6 hinh hoa va t6 hop cdc
mau sic ctng nhu t6 hgp bit k¥ cua cdc diu hiéu do, phai c6 kha nang duge
diang ky Ia nhan hi¢u hang héa. Trusng hgp ban than cdc ddu hiéu khong cé
kha ning phan biét hang héa hoic dich vu tuong ting, cic Thanh vién c6 thé
quy dinh ring kha ning dugc ding ky phu thuéc vao tinh phan biét dat duge
thong qua viéc st dung. Cdc Thanh vién ¢6 thé quy dinh rang diéu kién dé
dugc ding ky Ia cdc ddu hi¢u phai la ddu hiéu nhin thdy dugc”.?

Mat khdc, T6 chic S6 hiiu trf tu¢ Thé gidi (World Intellectual Property
Organization, WIPO) cho ring “moét nhin hiéu hang héa 1a bat ky diu hiéu

3 Dai hoc Qudc gia Ha Noi, Ludt S6 hiru tri tu¢ dudi thoi Phdp thugc - Di san ldp phdp va dn I¢,
Tran Kién (Chu bién), Nxb. Dai hoc Quéc gia Ha Noi, 2020, tr. 33.

4 Dennis Patterson, A companion to philoshophy of law and legal theory, Wiley Blackwell, 2010, tr. 350.

5 Khoan 1 Bieu 15 Hiép dinh TRIPS.
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nao ¢6 kha ning phan biét hang héa cua doanh nghi¢p nay véi hang héa
cta cdc d61 thu canh tranh”, cdc qudc gia tuty vao tinh hinh thuc t& sé quy
dinh cdc yéu ciu khdc nhau d6i véi van dé bio hd nhan hi¢u.® Cich hiéu
vé nhin hiéu con duge nghién ciiu vi nhu Ia “mot chiée ghé¢ diu ba chan”,
bao gom cdi biéu dat (dang ¢6 thé cim nhan dugc ctia nhan hi¢u), cdi duge
biéu dat (noi dung ngti nghia ctia nhan hiéu, ching han nhu thién chf hoic
hi¢u ing ma ngudi biéu dat dé cap dén) va ngusi gidi thiéu. T d6, cdc yéu
t6 gitip xdc dinh mot tii hodc bidu tugng la nhin hi¢u gom: (1) biéu tugng
hau hinh: tl, tén, biéu tugng hoic thiét bi hoic bit ky sy két hop nao caa
cdc yéu t6 nay; (il) loai hinh st dung: viéc dp dung thuc t€ va st dung biéu
tugng dé nhu moét nhian hi¢u cua nha san xuit hoic ngusi bin hang héa
hoac dich vuy; (ii1) chic ning: nhan biét va phan biét hang héa ctiia ngusi ban
véi hang héa do ngusi khdc san xuit hogc bdn.’

Phép luat cdc nudce cung ¢ su dinh nghia vé nhan hié¢u, béi vige xdc
dinh r6 no1 ham gép phan vach r6 pham vi bio h¢ cung nhu cdc vin de
phdp 1y phit sinh ¢6 lién quan dén “su canh tranh trén thi trudng” cua cdc
chu thé kinh doanh. Hoa K¥ la qudc gia ¢6 nén phdp ly vé nhan hi¢u lau
doi. Theo Pieu 1127 Pao luat Lanham (Luit nhan hiéu Hoa Ky dugce dieu
chinh trong dao luat Lanham nim 1946), nhin hi¢u bao gém tu ngti, biéu
tuong, hinh anh hoic su két hop cta ching, dung d€ xdc dinh va phan biét
hang héa trong thuong mai, ngay ca khi khong ré ngudn géce cu thé. Trong
khi d6, Bieu 2.(1)Luat Nhan hi¢éu Nhat Bin mé rong khdi niém nay, bao
gom ca ddu hiéu, hinh dang ba chiéu, mau sic, Am thanh va cdc yéu t6 khdc,
mién la duge st dung dé xdc dinh hang héa hoic dich vu cia mot doanh
nghiép.®

Nghi vién va Hoi dong Lién minh chau Au da théng nhit dua ra khadi
ni¢m nhan hi¢u (frademark) tai Dieu 4, Phan 1, Chuong II cua Quy dinh
ctia Nghi vién va Hoi dong chau Au s6 2017/001 vé nhan hiéu tai Lién
minh chau Au (Regulation (EU) 2017/1001 of the European Parliament and of
the Council of 14 June 2017 on the European Union trade mark), nhan hi¢u cta
EU bao gom tli ngii, tén cd nhan, kiéu ddng, chii cdi, s6, mau sic, hinh dang
san phidm, bao bi hoic 4m thanh, mién la ¢ kha nang phan bi¢t hang héa,
dich vu va dugc thé hién r6 rang trén S6 ding ky nhian hiéu cua EU d€ xdc
dinh d6i tugng bao ho.

6 Truong Pai hoc Luat TP. H6 Chi Minh, Gido trinh Ludt 6 hitu tri tu¢ (Tdi bdn ldn thii nhdt, cé
sita ddi, b sung), Nxb. Hong Puic, 2023, tr. 279.

7 Barton Beebe, “The semiotic account of trademark doctrine and trademark culture”, in
Graeme B. Dinwoodie and Mark D. Janis, Trademark law and theory - A handbook of contemporary
research, 2008, tr. 45-46.

8 Japan Patent Office, “Reference articles (Trademark Law)”, https://www.jpo.go.jp/
resources/shingikai/sangyo-kouzou/shousai/newtypeshohyo-wg/document/01-shiryou/
new-wg_sankou05.pdf, truy cap ngay 11/01/2024.
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Mot cdch khdi qudt hon, Luat S6 htiu trf tué ctia Viét Nam (Luat s6
50/2005/QH11 ngay 29 thing 11 nim 2005, dugc sia déi, bé sung béi
Luat s6 36/2009/QH12 ngay 19 thdng 6 nam 2009, Luat s6 42/2019/
QH14 ngay 14 thing 6 nam 2019 va Luat s6¢ 07/2022/QH15 ngay 16
thdng 6 nim 2022) da dinh nghia nhan hi¢u d¢ dp dung théng nhit trén
pham vi lanh thé Viét Nam, theo d6, nhin hi¢u la ddu hiéu dung d¢ phan
bi¢t hang hda, dich vu cuia cdc t6 chiic, cd nhan khdc nhau.” Binh nghia nay
khong li¢t ké, nhung cho thiy duge ban chit cua nhan hiéu, dé phai la “diu
hi¢u” dugc dung dé nguoi tieu dung nhan dién hang héa, dich vu cua cdc
chu thé cung ung khic nhau trén thi truong. Nhu vay, c6 thé thdy, triét ly
nhan hi¢u duge xdc dinh theo hai muc dich bao vé nguoi kinh doanh va
ngudi tieu dung, 1am hai hoa 1gi ich cua hai nhém chu thé nay. Do dé, bit
ky Iy thuyét théng nhit nao vé luat hoc nhan hiéu déu phai ddp ng ca hai
chic ning ndi trén.

Tuy nhién, trong khoa hoc phdp ly, dua vao tién trinh phit trién cua
phdp luat vé nhan hi¢u, nguoi ta phan biét gita “nhan hi¢u truyén théng”
va “nhan hiéu phi truyén théng” nhim dua ra cic co ché€ bio ho mot
cdch phut hgp nhit, vita can bing loi ich hai hoa gitia doanh nghiép, ngusi
tieu dung, viia dam bdo sy phdt trién. Thuat ngtt “truyén théng” hay “phi
truyén théng” chua dugce ghi nhan vé dinh nghia moét cich minh thi trong
vin ban ¢6 gid tri phdp ly nao, mdi chi duge nhic dén trong cdc hoi nghi va
van ban cua t6 chic WIPO." Cé quan diém cho ring pham vi nhin hi¢u
truyén thong dugc xdc dinh a ti, biéu tuong, thiét k& hoic su k& hop cua
ching, do d6 nhan hi¢u phi truyén théng la nhting nhan hi¢u khong thuéc
cdc doi tugng nay." Thyc chit khdi niém nay khd rong. Vin phong sé hau
trf tué ctia Lien minh chau Au (European Union Intellectual Property Office) dua
ra khdi niém nhan hiéu phi truyén théng bing cdch liét ké loai trii: bao gom
cdc nhan hi¢u, trti nhan hi¢u ti, nhan hi¢u hinh hojc nhan hi¢u phuic tap,
d6 Ia hinh ba chiéu (three-dimension, 3D), cdc khdi niém, mau sic hoic sy két
hop cia mau sic, chtt tugng hinh, am thanh, vi trf, chuyén dong, anh ba
chitu, mui huong, gid ca bén ngoai, huong thom, mui vi, cham, ddu hi¢u da
phuong tién."? Theo sy thoa thuan cta cdc bén ky két Hiép dinh TRIPS va

9 Khoan 16 Diéu 4 Luat Sé6 htiu trf tué.

10 Standing committee on the Law of Trademarks, Industrial designs and Geographical
indications tai cudc hop ngay 05/5/2009 tai Geneva, https://www.wipo.int/meetings/en/
details.jsp?meeting_id=17447&1a=ES, truy cap ngay 11/01/2024..

11 Roberto Carapeto, “A reflection about the introduction of non-traditional trademarks”,
Waseda Bulletin of Comparative Law, Vol. 34, 2016, tr. 25-26.

12 Vin phong s6 htiu tri tué cta Lién minh chau Au (European Union Intellectual Property
Office) dua ra khdi niém nhan hiéu phi truyén théng bing cich liét ké bao gom: nhan hiéu
hinh dang, nhan hi¢u vi tri, nhan hi¢éu miu, nhan hi¢éu mau, nhan hi¢u am thanh, nhan hi¢u
chuyén dong, nhan hiéu da phuong tién, nhan hiéu hinh ba chiéu, cdc diu hiéu khic. Xem:
https://ipc-eui.com/ipc-eui/sites/default/files/events/files/4-Non-traditional %20 TM %20
An%200verview%20INDIA%2015-02-17%20final.pdf, truy cap ngay 11/01/2024.
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hon thé ntia 1a Cong udc Paris, cdc nhan hi¢u phi truyén théng c6 thé duge
dang ky mién la chung c6 khi nang phan biét va ¢6 thé cam nhan dugc
bing mit thuong. Nhung ddu hiéu nhu vay bao gdom nhung khong giéi han
6 “... cdc tu cu thé bao gom tén riéng, chu cdi, chu s6, cdc yéu t6 hinh va
su két hgp ctia mau sic cing nhu bét ky su két hop nao cua cde ddu hi¢u dé
.72 Do d6, dinh nghia nay da rong d€ nim bit dugce cdc hinh dang, am
thanh va mui huong hai chiéu va ba chiéu, cting nhu cdc ddu hiéu chuyén
dong va hinh anh ba chiéu."

Viéc xdc dinh nhan hiéu phi truyén théng duya trén su d6i chiéu véi cic
nhan hiéu thong thudng, bao gdbm cdc yéu t§ mdi nhu mui huong, mau sic,
am thanh, vén chua phé bién. Do tinh chit dac tht, viéc bao ho cdc nhan
hi¢u nay cin duge xem xét riéng theo tiing qudc gia. Viét Nam cung din
cong nhan nhan hiéu phi truyén théng theo chuin EU nhim ddp tng nhu
cau trong nudc va hoi nhap qudc t€ trong linh vuc s6 hiu trf tué.

1.2. Cic logi nhan hiéu phi truyén thong theo phdp ludt sé hiu tri tué Viét Nam

Duia vao cdch thuic liét ké néu trén cua Van phong sé hau trf tu¢ Lién
minh chau Au, tic gia dinh gid va giéi thiéu co ban cic loai nhan hiéu phi
truyén théng duge phdp luat sé hau trf tu¢ Viét Nam ghi nhan bio ho, bao
gom:

- Nhan hi¢u hinh ba chiéu (three-dimensional marks): Mot nhan hi¢u
ba chi¢u bao gobm mét hinh dang duge nguoi tiéu dung thita nhan [a mot
hinh dang khong vugt qud pham vi hinh dang cua hang héa dugce thiét
k& Hinh ddng nay ¢6 thé giup ngudi tiéu dung nhan biét dugce cdc hang
héa, dich vu gitia cic doanh nghi¢p. Khong phai bit ky mot nhan hi¢u
ba chiéu nao ciung déu dugc phdp luat bao ho dé st dung. Pi¢u nay phu
thuoc vao kha ning tao tinh phan biét cta nhan hi¢u d6. Vi du, hinh
ddng cua chai Coca Cola,' géi Ferrero Rocher'” di dugce bio ho. Pugc
ghi nhan tii khi Luat Sé haiu trf tué nam 2005 ra doi (Luat S6 hau tri tué
dau tién tai Viét Nam, ghi nhan khung phdp ly dp dung théng nhit cho
viéc bdo ho cdc loai tai san tri tué), nhan hiéu ba chiéu la biéu hién cua
tinh than thién chi, hgp tdc gitta Viét Nam khi chudn bi hanh lang phdp

13 Dbictu 15.1 Hi¢p dinh TRIPS.

14 Mitchell Adams and Amanda Scardamaglia, “Non-traditional trade marks in Europe: An his-
torical snapshot of applications and registrations”, European Intellectual Property Review, Vol.
40(10), 2018, tr. 623-624.

15 World Intellectual Property Organization (WIPO), “New types of rrademarks”, https://
www.wipo.int/sct/en/comments/pdf/sct17/jp_1.pdf, truy cap ngay 11/01/2024.

16 World Intellectual Property Organization (WIPO), “What every small and medium sized
business must know about IP”, https://www.wipo.int/edocs/mdocs/sme/en/wipo_smes_
rom_09/wipo_smes_rom_09_q_workshop11_1-related1.pdf, truy cap ngay 11/01/2024.

17 Taiwan, “Ferrero Rocher packageasa 3D trademark has acquired distinctiveness”, A & Finet,
2011, https://www.finetpat.com/en/new/27f1409d-8329-4699-a7f4-39b21bc02d6¢c, truy
cap ngay 11/01/2024.
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ly gia nhap vao cdc dieu udc qudc té, tao dieu ki¢n khong chi cho cic chu
thé kinh doanh trong nudc ma con cdc déi tic dau tu vao thi trudng Viét
Nam mong muén dugc biao hé cdc nhan hiéu “dic biét” nay. Nhan hi¢u
ba chiéu Ia mét loai nhan hi¢u nhin thiy dugc, tuy nhién, diém dic trung
cta né thé hién 6 viéc né ¢6 tinh “ba chitu”, d6 la hinh ding cua chinh
hang héa dugc thiét k€, dung dé giip nguoi tiéu dung nhin vao va nhan
dién duge d6 1a hang héa do chu thé nao cung ung, khdc véi cdc loai hang
héa khdc trén thi truong. Co quan sé hitiu trf tu¢ thé giéi WIPO da nhém
cdc loai nhian hi¢u ba chiéu bao gom: (i) bao bi, bao gdi sin phim (product
packaging); (i) hinh ddng ctia sain phim hoic mét bo phan cta sain phim
(product shape); (iii) ddu hi¢u ba chi¢u khic ¢6 lién quan dén sin pham,
dich vu (others); (iv) trang tri thuong mai (trade dress/get-up).'

- Nhan hi¢u 4am thanh: Hiéu mot cdch co ban, nhan hiéu 4m thanh Ia
nhian hi¢u dudgc tao ra tii cdc ddu hi¢u la Am huéng, nhan biét bing thinh
gidc, ¢6 thé do t6 hop cic don Am hoic thang Am cdu thanh, dung d€ phan
bi¢t nguon géc thuong mai ctia sin pham hoic dich vu. N6i mot cdch
khdc, nhan hi¢u 4m thanh la cdc ddu am thanh nghe thiy dugc, dung dé
phan biét hang héa, dich vu ctia cdc c¢d nhan, t6 chic khdc nhau va duge
c6 quan nha nudc ¢ thim quyén cidp van bing bio ho."” Nhan hi¢u am
thanh bao gom co ché lién quan dén viéc nhan dang, truyén tai thong
tin bing cdch si dung am thanh dé xay dung méi lién hé cam xuc gita
nguoi phdt va nguoi nhan. Cdc cong trinh nghién ciu nhu Phung Thi
Yén, Va Minh Hiéu, Pham Hai Quyén, Nguyén Kieéu Nhu (2024)*' da
phan tich thuc trang va d¢ xuit giai phdp hoan thién quy dinh phdp luat
veé bao h¢ nhan hiéu am thanh tai Viét Nam. Tuong ty, Tran Cao Thanh
(2020)* da nghién ciiu quy dinh bao h¢ nhin hiéu phi truyén théng tai
mot s6 qudc gia va dua ra kinh nghiém cho Viét Nam. Bén canh d6, Tran
Thi Cdim Nhung, Nguyén Phan Khoi (2024)> da kién nghi vé diéu ki¢n
bao hé nhan hi¢u trong moi truong dai hoc, gép phin vao vi¢c nhan dién

18  Cuc s6 hutu trf tué, “Bio ho nhan hi¢u ba chieu va nhan hi¢u mau”, https://ip-
vietnam.gov.vn/documents/20182/834910/B%C3%A0i+2_B%E1%BA%A30+h
%E1%BB%99+NH+ba+chi%E1%BB%81u+v%C3%A0+NH+m%C3%A0u.pdf/4b-
72bad9-52e9-4239-ace8-ebd0c80316ab, truy cip ngay 11/01/2024.

19 Lé Nhat Hong, Bdo h¢ nhdn hi¢u dm thanh theo phdap lugt s6 himu tri tué, Luan van Thac si Luat
hoc, Truong Dai hoc Luat TP. H6 Chi Minh, 2022, tr. 34.

20 Kai Bronner, Rainer Hirt, Audio branding. Brands, sound and communication, Nomos, Edition
Reinhard Fischer, 2009, tr. 35.

21 Phung Thi Yén, Va Minh Hiéu, Pham Hai Quyén, Nguyén Kiéu Nhu, “Bio hé¢ nhan hi¢u
am thanh tai Viét Nam: Thuc trang va giai phdp hoan thién quy dinh phidp luat”, Tap chi Khoa
hoc Phdp ly Viét Nam, sé 08(180), 2024, tr. 61-72.

22 Tran CaoThanh, “Quy dinh vé bao ho nhan hiéu phi truyén théng ctia mot s quéc gia va kinh
nghiém cho Viét Nam”, Ban B aia Tap chi Khoa hoc va Cong nghé Viét Nam, s 10(62), 2010, tr. 62.

23 Tran Thi Cim Nhung, Nguyén Phan Khoi, “Mot s6 kién nghi hoan thién quy dinh vé di¢u kién
bio ho nhan hiéu tai cdc trudng dai hoc, cao ding”, Tap chi Phdp ludt va thuc tién, s6 61, 2024, tr. 69.
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va moé rong pham vi bio ho nhan hiéu tai Viét Nam. Nhung nghién ciu
nay déu cho ring nhin hi¢u am thanh dugc nhan biét bing thinh gidc va
khong tich hgp cung san phim, di¢u nay cho thdy su can thiét cua viéc
hoan thién phdp luat sé huu tri tu¢ trong linh vuc nay. Viéc bio ho nhin
hiéu nay cting yéu ciu nhiéu tiéu chi vé mo ti. Am thanh lam nhan hiéu
c6 thé Ia cd Am nhac va phi am nhac. Am thanh Am nhac ¢6 thé dugc tao
ra mot cich cé chu dich hoic dugce ldy tii pham vi cta cdc ban nhac hi¢n
c6. Am thanh phi 4m nhac cang ¢6 thé dugce tao ra hoic don gian 1a tdi
tao Am thanh dugc tim thdy trong ty nhién.*

Chinh thic ghi nhan viéc bio ho d6i véi nhan hi¢u am thanh tai
khodn 1 DBiéu 72 tu khi Luat Sta d61, b6 sung mot s¢ dieu cua Luit Sé
htiu trf tué nim 2022 ra doi. Su ghi nhan nay nhim thuc hién cam két ctua
Viét Nam trong noi luat héa quy dinh thuc thi Hi¢p dinh Déi tic Toan
di¢n va Tién bo Xuyén Thdi Binh Duong (Comprehensive and Progressive
Agreement for Trans-Pacific Partnership, CPTPP) vé bao hé cic nhan hi¢u
phi truyén théng. Hi¢p dinh yéu ciu: “Khong Bén nao duge quy dinh
rang ddu hi¢u phai dugce nhin thiy bing mit nhu mot diéu kién dé ding
ky, cang khong dugce tit chéi viée ding ky nhan hi¢u [a mét 4m thanh don
thuan”.” Do d6, ghi nhan viéc bao ho nhan hiéu dam thanh Ia yéu cau tit
yéu cua sy phdt trién ctng nhu xu hudng héi nhap ciaa Viét Nam. Tuy
nhién, vin dé thdm dinh va bao h¢ nhu thé€ nao vin con phu thuodc rit
nhiéu vao hoat dong dp dung phdp luat thong qua qud trinh trao d6i, tiép
thu kinh nghiém tit cic qudc gia da va dang bio ho nhan hi¢u am thanh.

Bén canh nhan hi¢u am thanh, CPTPP con khuyén khich cdc qudc
gia thanh vién “phai né lyc dé cho phép ding ky nhin hi¢u mui huong”.
Cung la mét loai nhan hi¢u phi truyén théng, tuy nhién, nhin hi¢u mui
huong chua dugc chinh thiic ghi nhan su bao ho béi phdp luat s6 hou trf tué
cua Viét Nam. Nhan hi¢u mui huong, 1a nhan hiéu duge nhan thiic bing
khuu gidc cia con ngusi. Nhin hiéu mui ¢6 thé duge ciu tao tit cdc mu tu
nhién nhu mui hoa hoa hong, mui co6 tuoi... mién duge gin vao hang héa
nhim tao cho ngusi tiéu dung kha nang phan biét véi cdc loai hang héa
khdc. Vi du vé nhan hi¢u mui huong, ching han mii huong cta keo cao su
bong béng, ding ky nhan hi¢u s6 2560618 tai Hoa Ky, dugc tao ra tii chit
16ng cit kim loai hojc tit dau dung dé loai bo chit long khéi kim loai trong
nganh cong nghiép ché bién kim loai.*

24 Katarzyna Krupa-Lipinska, “The acoustic trademark™, The Present and Future of Music Law,
2021, tr. 148.

25  Dieu 18.18 Hi¢p dinh CPTPP.

26  Lorraine M. Fleck, What makes sense in one country may not in another: a survey of select jurisdictions
re Scent Mark Registration and a Critique of Scents as Trademarks, the Centre for Innovation Law
and Policy’s Student Publication Grant Program, 2003, https://www.copat.de/markenformen/
eugh-kom/fleck.pdf, truy cip ngay 11/01/2024
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Phdp luat cdc nudc khdc trén thé€ giéi con ghi nhan cdc loai nhan
hiéu phi truyén théng khdc, ching han nhan hiéu mau sic,”” nhan hiéu
hologram,® nhan hi¢u da phuong tién,” nhan hiéu vi tri,” nhan hi¢u cu
chi,> nhan hi¢u mui vi.** Viéc ghi nhan nhan hi¢u phi truyén théng phan
dnh su da dang cta cdc ddu hi¢u giip ngudi tiéu dung nhin di¢n hang
héa, dich vu thong qua cdc gidc quan nhu thi gidc, thinh gidc, xuic gidc, vi
giic. Tuy nhién, nhin hi¢u chi déng vai tro nhan dién hang hda, dich vu,
néu mang tinh chiic ning hodc anh hudéng dén cic quan h¢ xa hoi khdc
thi khong thé duge bio ho, nhu theo quy dinh cua EU va Hoa Ky. Viéc
thao luan vé nhin hiéu phi truyén théng da dién ra hon 100 nim nhim
xdc dinh ban chit va xu hudng phit trién dé€ c6 co ché bio ho phu hgp.

2. Diéu kién bao h¢ nhan hi¢u phi truyén thong theo phap luat
s6 huu tri tué Viét Nam
2.1. Loai ddu hiéu dugc bdo h¢

Theo Hi¢p dinh TRIPS va Cong udc Paris, cic nhan hi¢u phi
truyén théng c6 thé duge ding ky mién la ching c6 kha ning phan biét
va ¢6 thé cam nhan dugce bing mit thudng. Nhing ddu hiéu nhu vay
bao gdm nhung khong giéi han 6 “... cdc tu cy thé bao gdom tén riéng,
chut cdi, chii s6, cdc yéu t6 hinh va su két hgp cia mau sic cung nhu bit
ky sy két hgp nao cua cdc ddu hi¢u dé ...”.»> Cdch dinh nghia nay du
rong dé€ bao ham dugce hinh ba chiéu, 4m thanh, mui huong, cting nhu
cdc ddu hiéu chuyén dong hay cdc ddu hi¢u khdc c6 thé phdt trién va
dugc ghi nhan trong tuong lai.

Tuy nhién, khong phiai moi ddu hi¢u déu cé kha ning dugc bio
ho duéi danh nghia nhan hiéu theo phdp luat cda tiing quéc gia. Ching
han, phdp luit Hoa K¥ ghi nhan bdo ho cdc ddu hi¢u gom “bit ky tu,
tén, biéu tugng hoic thiét bi nao hoic bit ky su két hgp nao cua ching

27 Ma mau cung 1a mot yéu cau quan trong dé xdc dinh loai mau yéu ciu bao ho. Ma mau dugc
qudc t€ cong nhan duge coi Ia chinh xdc va 6n dinh va viéc st dung chuing trong nhan hiéu gép
phan lam r6 ban chit va pham vi cta cdc ddu mau. World Intellectual Property Organization
(WIPO), “New types of Marks Law on industrial property of the Republic of Macedonia”,
https://www.wipo.int/sct/en/comments/pdf/sct17/mk_1.pdf, truy cip ngay 11/01/2024.

28  Day la ky thuat tao ra tit cdc hinh dnh 3D, loai ddu hiéu nay khdc hin vdi cdc loai hinh énh
truyén théng, tao ra su khdc biét trong lic nhin vao hinh anh.

29 Nhan hi¢u dong tap hop mot loat cdc dong tdc dic biét d€ tao thanh ddu hi¢u phan biét nguon
g6c thuong mai cda sin phdm hoidc dich vu. Mot nhan hiéu chuyén dong bao gom cdc hinh
anh chuyén dong, c6 thé két hgp mau sic, 4m thanh va cdc khia canh cua thiét k¢ san phim.

30  Nhan hiéu vi tri bao gom cdch thic cu thé ma nhan hiéu dugce dat hoic gin vao sin phim. Xem
EUIPO, “Trade mark definition”, https://euipo.europa.eu/ohimportal/vi/trade-mark-defi-
nition, truy cap ngay 11/01/2024.

31  Nhiéu quan diém cho ring nhan hiéu nay chi Ia mét dang khdc cia nhan hiéu hiéu chuyén
dong hoic mot loai nhan hi¢u tugng hinh, hoic néu dé la moét loai nhan hiéu khic.

32 Viéc phan biét cdc loai hang héa, dich vu can thié€t duge nhan thic bing nhiéu gidc quan cia
con ngudi, trong dé ¢d vi gidc.

33 Mitchell Adams and Amanda Scardamaglia, tldd, tr. 623-624.
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mién (i) dugc st dung béi moét nguosi, hoiac (1) médt ngudi ¢é y dinh thuc
su st dung trong thuong mai va ding ky vao s6 ding ky chinh dé xdc
dinh va phan biét hang hda ctia minh”.?* Theo phdp luat Malaysia, ddu
hi¢u dugce bao ho dudi danh nghia nhan hi¢u phéi la “bat ky chu cdi,
tii, tén, chu ky, chi s, thiét bi, tiéu dé nhan hi¢u, nhan, vé, hinh dang
hang héa hoic bao bi, mau sic, Am thanh, mui huong, hinh ba chiéu,
dinh vi, trinh ty chuyén dong hoic bit k¥ su két hgp nao cua ching”.”
bay chinh la minh chiing cho tinh chit lanh thé trong phdp luat sé huu
tri tué.”® Mdi mot quéce gia khdc nhau ¢6 cdch thiic ghi nhan d6i tugng
quyeén s6 htiu tri tu¢ khdc nhau, tuong tu d6i véi nhan hiéu, cdc ddu
hiéu mui huong, da phuong tién c6 thé duge xem la mét nhian hi¢u theo
phdp luat Hoa Ky hay Malaysia, nhung 6 Viét Nam thi khong.

bieu 72 Luat S6 htiu tri tu¢ Viét Nam ban hanh nam 2005 (Luat
s6 QH11 ngay 29/11/2005) quy dinh rang cdc ddu hiéu nhin thdy dugc
nhu sau mdéi ¢ thé ding ky bao h¢ nhian hié¢u tai Viét Nam, bao gom
“chu cdi, tit ngd, hinh vé, hinh dnh, ké ca hinh ba chi¢u hoic su két
hop cdc yéu t6 do, duge thé hien bang mét hoic nhidu miu sic”. Viéc
gia nhap vao cdc dieu udc qudc t€ nhu Hi¢p dinh CPTPP yéu cau Viét
Nam thuc hi¢n 16 trinh biao ho cdc nhan hi¢u duge xem 1a “phi truyén
théng” nhu am thanh, mui huong, theo dé, Viét Nam thuc hién cam
két. Khong bén nao duge yéu cau nhan hi¢u phai nhin thdy mdi duge
ding ky hoic tii ch6i nhan hiéu am thanh. Cic bén can tao dieu ki¢én
dang ky nhin hi¢u mui huong va ¢é thé yéu cau mo td hoic dai dién do
hoa.”” Luat s6¢ 07/2022/QH15 ngay 16/6/2022 chinh thiic cong nhan
nhian hi¢u dm thanh, dinh diu budc tién trong bio ho nhian hi¢u phi
truyén théng va héi nhap kinh t€ toan cau. Bi¢u 72 quy dinh cu thé cic
ddu hi¢u dugc bio ho, cho thiy cdch ti€p can than trong ctia phdp luat
Viét Nam trong linh vyc s6 hou trf tué. Viéc ghi nhan bit ky ddu hi¢u
nao deéu doi héi qud trinh thdm dinh ky ludng, ddm béio tinh chit ché va
phut hop vdi su phit trién kinh t&.

Viéc cong nhan am thanh la nhan hiéu khong c6 nghia moi loai am
thanh déu dugc bao h¢. Cdc nghién ciu cho thidy am thanh ¢6 thé dén
tu ty nhién, hang hda, dich vy, Am nhac ti ti€éng mdy méc hoic dong
vat, mot doan nhac,” mién la gitip ngudi tiéu dung phan biét san phim,

34 Pieu 1127 Pao luat Lanham.

35  Diéu 2 Dao luit s6 815 vé Nhan hiéu caa Malaysia nam 2019, https://www.myipo.gov.my/wp-con-
tent/uploads/2019/12/ACT-815-TRADEMARKS-ACT-201.pdf, tr. 16, truy cap ngay 11/01/2024.

36  Truong Pai hoc Luat TP. Ho Chi Minh, #ldd, tr. 20 - 23.

37  Diéu 18.18 Chuong 18 Hiép dinh CPTPP.

38 Phung Thi Yén, Lé Hong Anh, “Bio ho nhan hiéu am thanh khong c¢d tinh phan biét c6
htu: Quy dinh ctia mot s6 nudce va dé xuit cho Viet Nam”, Tap chi Nha nudc va Phdp ludt, s&
5, 2021, tr. 57.
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dich vyu. Néu am thanh 12 mét phan cua tic phdm am nhac, né c6 thé
dudc bao ho dong thoi béi quyen tdc gia va quyén nhan hi¢u. Do Viét
Nam mdi ghi nhan nhan hiéu am thanh, thuc tién bio ho van chua ro
rang, trong khi tai nhiéu qudc gia khdc, tranh chidp vé nhin hi¢u am
thanh van ton tai véi nhiéu quan diém khdc nhau.

2.2. Diéu kién vé khd nang phan biét

Kha nang phan bi¢t Ia dieu kién tién quyét dé mot dau hi¢u duge
bao ho nhan hi¢u, vi nhan hi¢éu phii giip nguoi tiéu dung nhan dién
hang hda, dich vy trén thi truong. Tinh phan biét dugc dinh gid dya
trén su dé nhan biét, dé ghi nhé cua dau hiéu, du [a don 1é hay két hop
nhi¢u yéu t6, mién la khong thuéc cic truong hgp bi coi la thi€u kha
ning phan biét. Néu nhu phdp luat chau Au yéu cau cic quéc gia thanh
vién cua lién minh dam bio viéc dinh gid khi ning phan bi¢t dua trén
co s6 “nhan hi¢u thuc hién muc dich phan biét hang héa hoic dich vu
va cho phép nguoi tiéu dung dua ra nhting lua chon sdng sudt chi khi
chung thuyc sy dugc st dung trén thi truong”™, hay phdp luit Hoa Ky
chi d¢ cap tinh phan biét mot cich co ban® thi phdp luat Viét Nam
dp dung cdch thic ching minh kha ning phan biét dya vao viéc loai
trii. Theo d6, ddu hi¢u sé c6 kha nang phan bié¢t néu nhu khong thudc
truong hop khong c¢é kha ning phan biét duge mo ta chi tiét tai khoan
2 Biéu 74 Luat S6 hau tri tug, tdc gid c6 thé tdm gon nhu sau:

- Hinh va hinh hinh hoc don giin, chu s6, chu cdi, chti thuoc ngon
ngti khong thong dung;

- D4u hiéu, biéu tugng quy udc, hinh vé, tén goi thong thusng cua
hang héa, dich vu bing bit ky ngéon ngti nao, hinh dang thong thusng
cua hang héa hoic mot phan caa hang héa, hinh dang thong thudng cua
bao bi hoic vat chia hang hda dia dugce st dung thuong xuyén va thiia
nhan rong rai trudc ngay ndp don;

- D4u hi¢u chi thoi gian, dia diém, phuong phdp sin xuit, ching
loai, s6 lugng, chit lugng, tinh chit, thanh phan, cong dung, gid tri hoic
cdc dac tinh khdc mang tinh mo ta hang héa, dich vy hogc ddu hiéu lam
gla ting gid tri ddng ké cho hang hda;

- D4u hi¢u mo ta hinh thic phdp ly, linh vuc kinh doanh cua cha
thé kinh doanh;

- D4u hi¢u chi nguon g6c dia ly ctia hang héa, dich vy; hoic trung
hoic tuong ty dén muc gdy nhim 1in v4éi nhin hiéu cua t6 chic, cd nhian
khdc dugc bao ho cho hang hdéa, dich vy trung hoic tuong tu hoac vdéi
nhan hiéu cia nguoi khdc da dugce st dung va thita nhan réng rai cho

39  Chi thi (EU) 2015/2436 ctia Nghi vién va Hoi dong Chau Au ngay 16/12/2015 nhim dieu
chinh gan dung luat ctia cic Qudc gia Thanh vién lién quan dén nhan hi¢u.
40 Piém c Bieu 1091 Pao luat Lanham.
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hang hod, dich vu trung hoic tuong tu ti trudc ngay ndép don hoic ngay
uu tién trong trudng hgp don duge hudng quyeén uu tién; hoic ddu hi¢u
trung, tuong tu dén muic gdy nhim lan vdi nhan hiéu cua t6 chuc, cd
nhan khic da dang ky bido ho cho hang hda, dich vy trung, tuong tu
nhung chim dut hi¢u luc chua qud ba nim; hoic trung, tucng tu véi
nhan hiéu néi ti€ng giy ianh hudéng dén kha nang phan biét cia nhin
hi¢u néi tiéng.

- D4u hi¢u trung hoic tuong tu véi cdc d61 tugng khdc cua quyén
s6 huu trf tué gay nham 1an vé nguon gdc cua hang hda, dich vu.

D61 véi nhan hiéu phi truyén théng, phdp luat Viét Nam hién hanh
van dinh gid kha ning phan biét dya trén cdc tiéu chi chung, nhung
chua day du khi xem xét nhan hi¢u 4m thanh hay cdc loai nhan hi¢u phi
truyén thong khdc. Viéc xdc dinh liéu am thanh tu nhién nhu tiéng xe
cdp cdu, ti€ng meo kéu, ché sua ¢é khi ning phan biét hay khong van
chua dugc lam ro.

Phuong phdp liét ké trong quy dinh hi¢n tai ¢6 thé din dén thi€u
sot trong viée ddnh gid ddu hi¢u bao ho. Do dé, khi mé rong danh muc
nhin hiéu phi truyén théng, phdp luit can b sung cdc tiéu chi mo ta va
tham dinh ro6 rang hon. Bén canh d6, hé théng co s6 vat chit ciing cin
dugc hoan thién d€ phuc vu qud trinh thdm dinh. P6i véi nhan hiéu am
thanh, van con nhiéu vin d¢ chua dugc hudng dan chi tiét nhu gidi han
dung lugng tép Am thanh, yéu cau vé ban do hoa, hay loai am thanh nao
du ditu kién biao ho, khién viéc thuc thi bio h¢ con nhiéu vuéng mic
trong h¢ théng phdp luat Viét Nam.

2.3. Khong thugc cdc truong hop khong dugc bdo ho béi phdp ludt vé
nhdan hiéu

Bén canh diéu kién chung la kha ning phan biét cua ddu hi¢u dugce
bdo ho dudi danh nghia nhin hié¢u thi phdp luat s6 hau trf tu¢ Viét Nam
hién hanh yéu ciu thém di¢u kién la ddu hi¢u phai khong thudc truong
hop khong duge bao hé dudi danh nghia nhian hi¢u. Theo d6, cin ci
bieu 73 Luat Sé huiu trf tué hién hanh, cdc n6i dung sau day khong thé
dugc bao ho:

- D4u hi¢u trung hoic tuong ty dén muic giy nham lan véi Qudéc
ky, Qudc huy, Qudc ca nuéc Cong hoa xa hoi chu nghia Viét Nam va
cua cdc nudc, qudc t€ ca;

- D4u hiéu trung hojc tuong tu dén muic giy nham lan véi biéu
tugng, c¢o, huy hi¢u, tén viét tit, tén diy du cua co quan nha nudc, té
chiic chinh tri, t6 chuc chinh trj - x3 hoéi, t6 chiic chinh tri xa hoi - nghe
nghiép, té chiic xa hoi, t6 chuic xa héi - ngheé nghi¢p caa Viét Nam va
t6 chiic qudc té, néu khong duge co quan, té chic d6é cho phép;
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- D4u hi¢u trung hoic tuong ty dé€n muic gy nham lan véi tén thit,
biét hi¢u, but danh, hinh anh cta lanh tu, anh huing dan tdc, danh nhan
cua Vi¢ét Nam, cua nudc ngoai;

- D4u hi¢u trung hoic tuong tu dén muc gy nham lin véi ddu
ching nhan, ddu kiém tra, ddu bao hanh cuaa t6 chiic quéc t€ ma té chiic
dd c6 yéu cau khong dugce su dung, trii trusng hop chinh t6 chic nay
ding ky cdc ddu d6 lam nhan hiéu chiing nhan;

- D4u hiéu lam hiéu sai l¢ch, gdy nham 1an hoic ¢6 tinh chit lua
déi nguoi tiéu dung vé nguodn gdc xuit xu, tinh ning, cong dung, chit
lugng, gid tri hodc cdc dic tinh khdc caa hang héa, dich vy;

- D4u hi¢u la hinh dang vén ¢6 ctia hang héa hoic do dic tinh ky
thuat ctia hang hdéa bit buoc phai cd;

- D4u hiéu chua ban sao tic phim, trii trudng hop duge phép cua
chu s6 htu tic pham doé.

Mot Tan nua phdp luat Viét Nam dp dung phuong phdp lLiét ké
dé gidi han d6i tugng duge ding ky bao ho quyén déi véi nhan hiéu.
Nhugce diém cua phuong phdp nay chinh la viéc khong néu hét dugc
day du ban chit cua déi tugng va khong ¢é tinh dy dodn trong tuong
lai. Xu thé¢ chung cua sy phdt trién cho thdy ring, viéc ghi nhan cdc
nhan hi¢u phi truyén théng la dieu khong trinh khoi, trong khi “luat
phdp phai di trudc trong viéc tranh luan dé chip nhan nhiing quan diém
mdéi”.*! Thé nén, tdc gia cho ring, viéc b6 sung quy dinh mang tinh moé
ta gidi han d61 tuong duge bao ho 1a vin dé hét suc can thiét.

3. Cac thach thuc trong thuc tién bao ho nhan hié¢u phi truyén
thong tai mot s6 qudc gia

Mic du ¢6 sy ghi nhan vé nhan hiéu hinh ba chiéu, nhan hi¢u am
thanh, tuy nhién, thuc tién diang ky bao h¢ déi véi cdc loai nhan hi¢u
nay tai Vi¢t Nam cting nhu moét s6 quéc gia trén thé gidi cho thiy phdp
luat vé bao ho nhan hiéu phi truyén théng vin con nhiéu vin dé cin
nghién cuu.

Vé mit s6 lugng, tai Viét Nam, mic du Luit stia d61, b6 sung mot
s8 diéu cua Luat S6 hou trf tu¢ nam 2022 (Luat s¢ 07/2022/QH15) dugce
thong qua ngay 16 thing 6 nim 2022, chinh thic ¢6 hiéu luc vao ngay 01
thing 01 nam 2023 nhung dé1 véi nhan hi¢u Am thanh Luat nay cho phép
hiéu lyc hoi t§ tré vé trudc vao ngay 14 thing 01 nim 2022 nham dam
bao thuc hién cam két qudc t€ va quyén loi cho cdc chu thé mong muén
dudc bao ho loai nhan hi¢u phi truyén théng dic biét nay. Tuy nhién, s6
luong cdc ddu hiéu am thanh ding ky khong nhiéu, cdc chu thé trong xa

41 Nguyén Minh Tuin, Nguyén Van Quan, Cadc ly thuyét phap ludt duong dai trén thé giéi, Nxb.
Pai hoc Qudc gia Ha Noi, 2023, tr. 231.
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hoé1 gip phai cdc vin dé khé khin veé thi€u quy dinh hudng dan cdch thuc
dang ky, né1 dung ding ky déi véi nhan hi¢u am thanh.

Khong chi 6 Viét Nam, s6 lugng don diang ky nhan hiéu phi truyén
théng tai cic quéc gia chau Au cting khong nhigéu. Dua theo théng ké
ctia Vin phong Sé hiiu trf tué chau Au, tdc gia so sinh s6 li¢u nhu sau:*

Nam 2021 Nam 2022 Nam 2023

Loai nhan

hiéu So Ty le So Ty le So Ty le

lugng (%) lugng (%) lugng (%)

Hinh ba 523 0.26 377 | 022 499 0,28

chieu

Mau sic 34 0,02 23 0,01 24 0,01

Hinh anh 84,896 | 42.87 | 77394 | 44.43 | 79.0909 | 4517

Hologram 01 0 0 0 0 0

ghu‘/én 33 0,02 45 0,03 48 0,03
ong

Pa phuong 14 0,01 12 0,01 15 0,01

tién

Vi trf 77 0,04 110 0,06 61 0,03

Am thanh 27 0,01 34 0,02 34 0,02

T nga 112,318 | 56,71 | 96,074 | 55,16 | 95.113 | 54,32

R rang, tii cdc s6 li¢u trén cho thdy, s6 lugng nhan hi¢u phi truyén
théng nhu am thanh, ba chiéu, chuyén dong, vi tri, hologram, mau sic,
da phuong tién so vdi cic nhan hiéu truyén théng nhu ti ngu, hinh anh
thdp hon rit nhiéu, ty 1¢ chi chi€ém chua dén 1% mdi loai nhan hiéu,
trong khi d6, cdc nhan hi¢u truyén théng nhu tii ngu, hinh anh chiém
gan hoic hon 50%. Con s6 nay cho thdy, mic du dugc phdp luat ghi
nhan nhung thyc t€ mic d¢ phdt trién cic nhian hiéu phi truyén théng
van con khd han ché khong chi 6 qudc gia ¢6 nén phdp luat s6 huu tri
tué non tré nhu Viét Nam.

Veé chit luong, vin dé dinh gid kha ning phan bi¢t cua nhin hi¢u
phi truyén théng vip phai cdc quan diém khdc nhau giva cdc qudc gia.
Tai Viét Nam, cdc tranh chép lién quan vin d¢ nay chua dugc giai quyét

42 S¢ liéu ldy tu: EUIPO, “EUIPO Statistics for European Union Trade Marks 1996-01
to 2025-01 Evolution”,  https://euipo.europa.cu/tunnel-web/secure/webdav/guest/
document_library/contentPdfs/about_euipo/the_office/statistics-of-european-union-trade-
marks_en.pdf, truy cap ngay 11/01/2024.
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tai cdc Toa dn. Tuy nhién, dya vao kinh nghié¢m tu thyc tién biao ho tai
cdc qudc gia, nhom tdc gid nhan thiy con mot s6 vin dé can duge xem
xét d€ gép phan hoan thién phdp luat Viét Nam vé nhan hiéu.

Mot vu viéc gan day tai chau Au vé dinh gid kha ning phan biét ctia
mot nhan hiéu da phuong tién, d6 la nhan hiéu “Super Simon”. D4u hi¢u
tranh chip Ia mot bo phim ngin theo phong cdch truyén tranh bao gom
cdc yéu t6 tit ngti chuyén dong, hinh anh va am thanh, véi nhan vat chinh
‘Super Simon’ bay dén mot dia diém nghi dudng. Hoi dong phiic thim
(Board of Appeal, BoA) nhan thiy ring nhin hi¢u da phuong tién dugc
dp dung lién quan dén sich (Nhém 16), rugu vang (Nhém 33) va thu
giin; hoat dong vin hda; biéu dién Am nhac c¢6 dién (Nhém 41) ¢6 tinh
dic biét. BoA cho rang sy phuc tap khong thé 1a Iy do dé€ coi ddu hi¢u
khong ¢6 kha nang phan biét theo Pieu 7(1)(b) Quy dinh s6 2017/1001,
va cing khong ¢6 ly do gi khién cong ching ¢6 lién quan khong thé xdc
dinh dugc video hoat hinh nay ¢6 nguodn géc tli mot cong viée cu thé.
Dbong thoi, nhan hi¢u da phuong tién la mot video khong ¢ nghia 1a né
phai dudgc so sinh moét cdch ty dong véi moét quang cdo truyén hinh, béi
quang cdo va nhin hiéu c¢6 cdc myc dich khdc nhau. Véi su phdt trién
cta cong ngh¢ va tiép thi ky thuat s, nhan hiéu da phuong tién cung c6
thé duge gin lén hang héa. Bao bi ky thuat s¢ di 1a mot thuc t&. Vi du,
déi vdi rugu vang, ngudi tiéu dung quét ma QR trén chai rugu thi doan
phim ngin sé dugc chi€u, né vin dam bao kha nang phan biét nguon géc
thuong mai cta hang héa va dich vu.* Nhu vay, qua cdch ly gidi nay,
nhan thiy cdc video quing cdo ngin khong phii 1a ly do tir chéi dang ky
nhin hiéu da phuong tién, mién né dat dugc kha nang phan bi¢t d6i véi
hang hdéa, dich vu la didp ing dugc yéu cau cia mét nhan hi¢u.

Bén canh dé, tinh phi chic nang 1a né1 dung dugce dé cap khi dinh
gid vé dieu kién bio ho cia mét nhan hiéu phi truyén théng. Ching
han, d61 vdéi nhan hi¢u mii huong, tinh phi chiic ning caa nhan hi¢u
yéu cau ddu hi¢u mui khong phai [a yéu t6 can thiét d6i véi viée st dung
hoic muc dich cta hang hda, dich vy, khong duge anh huéng dén chi
phi hoic chit lugng cua vat phim, va khong phii 1a ban chit ty nhién
cta san phim hoac két qui cta quy trinh san xuit. N6i cdch khdc, mui
huong c6 muc dich stt dung la khong da diéu kién dé€ ding ky.** Chang
han, mui huong nudc hoa Chanel No.5 bi tii chéi ding ky d61 véi nhan

43 EUIPO, “The multimedia mark ‘Super Simon’ is distinctive”, May 03, 2023, https://euipo.
europa.eu/ohimportal/en/web/guest/-/the-multimedia-mark-super-simon-is-distinctive,
truy cap ngay 13/01/2024.

44 Franco Galbo, “Making sense of the nonsensical: A look at scent trademarks and their
complexities”, IPWatchdog, Inc., 2017, https://www.ipwatchdog.com/2017/12/21/scent-
trademarks-complexities/id=91071/, truy cip ngay 13/01/2024.
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hiéu véi ly do mui huong nay c¢6 tinh chic ning nhit dinh,* nho ¢6
mii huong nguoi tiéu dung mdi lya chon, st dung sain phim nay. Hay
d61 véi nhan hiéu am thanh, trong vu viéc In re Vertex Group LLC s&
76601697,* nguoi ndép don ding ky nhan hiéu am thanh ding ky cho
am thanh dugc gin trén mdy canh bdo an toan cho tré em, tuy nhién,
don nay da bi tii chdéi béi ddu hi¢u am thanh ¢6 tinh chic ning khi am
thanh dugc ding ky [a mot dac diém khong thé thi€u trong viéc si dung
san phdm. Vin dé nay dugc thé hién trong cic quang cdo cta sain phim
va dugc (Trademark Trial and Appeal Board, TTAB) ching minh d¢€ tu
chéi don cua ngusi nop don.”’

Tuy nhién, ¢ luu y ring, thuc tién biao ho nhin hi¢u phi truyén
théng cta cdc qudc gia cho thiy, mic du 4m thanh c¢6 thé mang tinh chic
ning nhung néu ching minh dugc y nghia thi cdp cua ddu hiéu d6 thi
van c6 kha nang dugc bao ho dudi danh nghia nhan hi¢u. Ngoai ra, cic
ddu hiéu phi truyén théng cung phdi dam bio dugce tinh dic biét, tic né
khong phii la nhiing ddu hiéu khong c6 tinh phan biét ¢6 hiiu, ching han
tiéng xe cd, tiéng nudc chay, tiéng coi xe cdu thuong, tiéng coi xe canh
sdt, xe ciu hoa hay tiéng tré so sinh khdc, tiéng cudi cua co gii, tiéng nhac
chuic mung sinh nhit, tiéng vo tay, ti€éng budc chan...* Ia nhting 4m thanh
thong thudng cua cudc séng, ban than né khong thé tré thanh déi tuong
dugc bao ho dudi danh nghia nhan hi¢u trit khi né ching minh y nghia
thu hai, khang dinh dugc su phan biét trong long ngudi tiéu dung.

4. Mot s6 kién nghi hoan thién phap luat sé hau tri tué¢ Viét
Nam vé bao ho nhan hi¢u phi truyén théng

Duia vao kinh nghiém tit thuc tién ctia cdc quéc gia chau Au va Hoa
Ky, nhém tic gia ddnh gid va dua ra mot s6 kién nghi nhu sau:

Thit nhdt, vé dieu kién bio h¢ nhan hi¢u phi truyén théng, tic gia
cho ring cin b6 sung thém cdc quy dinh vé di¢u kién bio ho mang tinh
du liéu cao trong tuong lai. Tinh phi chdc ning la yéu t6 dugc dé cap
xuyén sudt trong cdc vu viéc thuc tién khi chiing minh ddu hiéu ¢é duge
bido ho dudi danh nghia nhan hi¢u hay khong, béi mot khi ddm nhan

45  TPPLANET, “Chanel failed to register its No. 5 perfume bottle as a trademark in Lithuania”,
2022, https://intellectualpropertyplanet.wordpress.com/2022/02/07/chanel-failed-to-regis-
ter-its-no-5-perfume-bottle-as-a-trademark-in-lithuania/, truy cap ngay 13/01/2024.

46 Inre Vertex Group LLC, 89 U.S.P.Q.2d 1694 (2009), Trademark Trial and Appeal Board, http://
ttabvue.uspto.gov/ttabvue/ttabvue-76601697-EXA-10.pdf, truy cap ngay 13/01/2024.

47 Cuc S6 huu tri tué¢ (IP VIETNAM), “Nghién ciiu vé bao ho nhan hiéu phi truyén théng -
Piéu kién bio ho nhan hiéu am thanh”, Céng thong tin di¢n tir Cuc S6 hinu tri tué, 2020, https://
ipvietnam.gov.vn/sach-tap-chi-va-tai-lieu-tham-khao/-/asset_publisher/5hGA1SMJFnht/
content/nghien-cuu-ve-bao-ho-nhan-hieu-phi-truyen-thong-ieu-kien-bao-ho-nhan-hieu-
am-thanh, truy cap ngay 13/01/2024.

48  Nguyén Thi Hoang Hanh, “Bdo h¢ nhin hi¢u 4m thanh - Kinh nghiém quéc t€ va nhung dé
xudt cho Viét Nam”, Tap chi Khoa hoc phap ly Viét Nam, s6 9, 2021, tr. 39.
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chiic nang chd dao nao d6, ching han nhu mui huong cta nudc hoa thi
ddu hi¢u d6 khong thé c¢6 khi niang thuc hién “si ménh” chu dao la tré
thanh cong cu gitp nguoi tiéu dung phan biét hang héa, dich vu trén thi
truong. Do dé, nhém tic gid dé xuit Diéu 72 Luit S6 huu tri tué¢ hién
hanh cian ghi nhan thém di¢u kién bén canh yéu cau vé ddu hi¢u va kha
ning phan biét: “D4u hi¢u khong nhin thiy dugc phai khong ¢ tinh
chic ning, trti trudng hop ching minh duge khd ning phan biét hang
héa, dich vu va dugc thia nhan rong rai dudi danh nghia nhan hi¢u”.

Thit hai, dinh gid vé kha ning phan biét cua hang héa, dich vu, kinh
nghiém tu thuc tién gidi quyét cdc vu viéc cia cdc qudc gia cho thiy
rang, viéc hudng din veé tinh phan bi¢t la yéu cau vo cung can thiét, dé
hudng din cdc chu thé thuc hién cdc hanh vi chuin muc, khuyén khich
vi¢c ding ky cdc loai nhan hi¢u phi truyén théng, phu hgp véi xu hudng
chung cua sy phdt trién. Nhom tdc gid nhan thdy ring, phdp luit sé htu
tri tu¢ Viét Nam hi¢én hanh mic du ¢6 ghi nhan vé nhan hi¢éu dam thanh,
nhung ké cid Thong tu s6 23/2023/TT-BKHCN viia duge thong qua
va chinh thic ¢6 hi¢u luc ngay 30/11/2023 cung chua ¢é sy quy dinh
chi tiét, ring d4u hiéu am thanh dugc bio ho dudi danh nghia nhian hi¢u
c6 bao gom nhting am thanh tu nhién, thong thuosng nhu ti€ng coi xe
cdp cuu, tiéng meo keéu, ... hay khong, am thanh dugc diang ky ¢6 dung
lugng Thé nén, nhém tdc gia dé xuit, khoan 2 Piéu 74 can b6 sung quy
dinh vé tham dinh tinh phan bi¢t ctia nhan hi¢u am thanh ndéi riéng va
cdc nhan hi¢u phi truyén théng khdc néi chung nhu sau:

“2. Nhan hiéu bi coi Ia khong ¢6 kha nang phan bié¢t néu nhan hi¢u
d6 Ia ddu hi¢u thudéc mot trong cdc trudng hop sau day:

D4u hié¢u 1a 4m thanh ty nhién hoic phé bién trong cic hoat dong
cta doi séng hing ngay, trit trudng hop nd duge biét dén rong rai dudi
danh nghia nhan hi¢u”.

Bén canh dé, dé dam bio qud trinh nop don, thim dinh dat duge hi¢u
qua thi dung lugng tép am thanh, cich thic mo ta ban do6 hoa cang can
dugc hudng din cu thé. Nhan thdy, cdch thic quy dinh nay phu thuoc
Va0 ¢o s6 vat chit cta viée luu trii mdi qudc gia va nang luc thim dinh cdc
chuyén gia, nhém tdc gia dé xuit phdp luit cin c6 cdc quy dinh chi tiét dé
dinh hudng cho cdc chu thé trong xa hoi. Kinh nghiém tii cic quoc gia cho
thdy ring, 6 Hoa Ky, cdc dang tép am thanh dugc nop bao gom dinh dang:
.wav, .wmv, .wma, .mp3, .mpg hoic .avi. Kich thudc t¢p am thanh khong
ducce vuct qud 5 MB va tép video khong duge viot qud 30 MB.Y @

49 United States Patent and Trademark Office, “Trademark manual of examining proce-
dure (TMEP)”, 2024, https://tmep.uspto.gov/RDMS/TMEP/current#/current/ TMEP-
900d1e763.html, truy cap ngay 14/01/2024.
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