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Tom tat
MG quan h¢ gina ¢6 déng va nguoi quan ly cong ty luén la vdn dé dugc quan tdm, nghién ciu,
nhdt la lam sao dé c thé kiém sodt dugc cdc giao dich c6 khd nang tu lgi dé bdo vé quyén va lgi
ich hop phdp cia c§ dong. Theo ly thuyét nguvi dai dién va cac quy dinh trong théng ¢ quéc
1€ vé kiém sodt cdc giao dich cé khd nang tu lgi véi cdc bén lién quan, Ludt Doanh nghiép ndm
2020 ciia Viét Nam da ddn hoan thi¢n d¢ ddp ving cac chudn muc chung. Tuy nhién, qua su
phdn tich quy dinh hi¢n hanh trong bai viét nay, tdc gid da chi ra nhiamg vdn dé cin tiép tuc
hoan thi¢n hon nia dé kiém sodt cdc giao dich ¢6 khd ndng tu lgi nham gép phdn bdo v¢ nha
ddu tu, tao ldp mét méi truong ddu tuw minh bach, céng bdng.

T khéa: cong ty 8 phdn, giao dich ¢6 khd ndng tu lgi, hoc thuyét dai di¢n, kiém sodt giao dich tu
loi, quan tri cong ty, Ludt doanh nghiép

Abstract
The relationship between shareholders and company managers is always an issue of concern and
research, especially how to control the self-dealing transactions to protect rights and interests of
shareholders. According to the agency theory and international practices on controlling the self-dealing
transactions with related parties, Vietnam’s Law on Enterprise 2020 has gradually been improved
to meet common standards. However, through the analysis of current regulations in this matter, the
authors have pointed out issues that need to be further improved to control potentially self-dealing
transactions to protect investors and create a transparent and fair investment environment.
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1. Nhan dién giao dich co kha nang tu loi

Theo Adam Smith, ngudi quan ly cta cdc cong ty (thudng trong cong
ty ¢6 phan) 1a ngusi quin ly tai chinh cta nguoi khic chi khong phai cua
chinh ho, nén khong thé mong dgi ring ho sé gidm sdt, quan ly né vdi su canh
gidc, lo ling va nghiém tic nhu cdch ma cdc chu s6 hiiu cong ty cia chinh ho
thuong phai lam." Viéc quan ly va gidm sdt cdc hoat dong ctia ngudi quan ly
cong ty ma khong dong thoi la chu s6 hau cong ty can phii duge quy dinh
chit ché dé mang lai 1¢i ich cho chu s6 hiu va cdc bén lién quan. Theo hoc

1 Adam Smith, An inquiry into the nature and causes of the wealth of nations, W. Strahan and T.
Cadell, London, 1776, tr. 606, 1937, https://www.rrojasdatabank.info/Wealth-Nations.pdf,
truy cap ngay 01/3/2024.
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thuyét dai dién, ¢6 dong (ngudi ty quyén — principal) ty thdc cho ngusi quan
ly (nguoi dai dién — agent) thuc hién cdc hoat dong quan ly, dieu hanh doanh
nghiép. Ross cho raing mét méi quan hé dai dién phdt sinh gitia hai (hoic
nhiéu) bén khi moét bén (bén dai dién) hanh dong thay mit hoac dai dién cho
bén kia (bén uy quyén) trong viéc quyét dinh cdc vin dé cuy thé.’

Trong khi d6, Jensen va Meckling cho ring méi quan h¢ dai dién duge
xem nhu la mot hgp dong, trong dé mot hodc nhieu ngusi (cdc) nguoi ay
quyén) uy thic cho moét ngudi khdc (nguoi dai dién) thuc hién moét s6 dich
vu thay mat ho, bao gdm ca viéc iy quyén mot s6 quyén ra quyét dinh cho
nguioi dai dién.* Néu ¢ hai bén trong méi quan hé déu [a nhiing ngudi t6i da
héa l¢i ich thi ¢6 Iy do chinh ding d€ tin ring ngusi dai dién sé khong luon
hanh dong vi 161 ich t6t nhit ctia ngudi duge uy quyén. Ngusi uy quyén cé
thé han ché sy khdc bi¢t so vdi lgi ich cia minh bang cich thiét lap cdc bién
phdp khuyén khich phtt hgp cho ngudi dai dién va bing cdch ginh chiu chi
phi gidm sit nhim han ché cdc hoat dong sai trdi ctia nguoi dai dién. Ngoai
ra, trong mot s§ trudng hop, ngusi dai dién sé phai tra tien dé st dung ngudn
luc (chi phi trdi phi¢u) d€ dim bio ring anh ta sé khong thuc hién mét s6
hanh dong nhit dinh ¢ thé giy tén hai cho nguoi uy quyén hoic dé dam
bio ring ngusi Gy quyeén sé duge boi thusng néu anh ta thyc hién nhing
hanh dong dé. Tuy nhién, nhin chung nguosi ty quyén hoic ngusi dai dién
v6i chi phi bing 0 khong thé dam bdo ring ngusi dai dién sé dua ra quyét
dinh t6i uu theo quan diém cua ngudi ty quyén. Trong hiu hét cic méi
quan h¢ dai dién, ngudi uy quyén va nguoi dai dién sé phdi chiju chi phi gidm
sdt va chi phi rang budc tich cuc (phi tién té cting nhu tién t¢), va ngoai ra sé
c6 moét s¢ khdc biét gita cic quyét dinh caa ngudi dai dién va nhiing quyét
dinh t61 da hda loi ich cia ngusi ay quyén. Pong thoi, trong méi quan hé¢
gitia ngudi iy quyén va ngudi dai dién (Ia mot hop dong), mot s¢ chi phi
cua tinh trang bit can xiing thong tin phai chiu do viéc bép méo trong cdch
ra quyét dinh, phan cong nhi¢ém vu va cdc sip xép thé ché t6n kém khdc.”

Ngoai ra, trong ly thuyét dai dién, giao dich cé kha niang tu 161 cta
nguoi quin ly (nguoi dai dién) phdt sinh do su tdch biét gitia quyeén s6 hou va
quyeén kiém sodt.® Viéc tu 1o1 hau nhu khong ¢6 6 cde cong ty tu nhan nho,

2 Michael C. Jensen, and William H. Meckling, “Theory of the firm: Managerial behavior,
agency costs and ownership structure”, Journal of Financial Economics, Vol. 3, 1976, http://
dx.doi.org/10.2139/5srn.94043; Stephen A. Ross, “The economic theory of agency: The
principal’s problem”, The American Economic Review, Vol. 63(2), 1973, tr. 134-139, https://
www jstor.org/stable/1817064.

3 Stephen A. Ross, tldd.
4 Michael C. Jensen (Deceased), and William H. Meckling, tldd.
5 Oliver D. Hart, Bengt Holmstrm, The theory of contracts, Working papers 418, Massachusetts

Institute of Technology, Department of Economics, 1986, https://dspace.mit.edu/bitstream/
handle/1721.1/64265/theoryofcontractOOhart.pdf, truy cap ngay 1/3/2024.
6 Paul H. Décaire and Denis Sosyura, “Self-dealing in corporate investment”, May 30,

2024, https://ssrn.com/abstract=3747263.
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noi nguoi dai dién thudng cung chinh 1a ngusi ty quyén va ngudgc lai, trong
nhting cong ty quy mo 16n hon, nhting ngusi quan ly lai thuong dau tu qud
muic vao cdc du dn 16n ¢6 kha nang tu 161 vi 6 d6 ho ¢é dong tién tu do hon,
viée gidm sdt ciing long 1éo hon va ho sé nim quyén kiém sodt manh hon.

Theo T6 chiic Hop tdc va Phit trién Kinh t& (the Organization for Economic
Cooperation and Development, OECD), giao dich c6 kha ning tu lg1 xay ra khi
nhting ngusi 6 mdéi quan hé than thiét véi cong ty, bao gom ca c6 dong nim
quyén kiém sodt, 1¢i dung nhting méi quan hé dé dé gay bt loi cho cong ty
va nha dau tu (theo do, giao dich ¢6 kha nang tu lgi cang duge xem [a giao
dich véi bén lién quan).” Kha ning lam dung dugc thé hién ro khi h¢ théng
phdp luat cho phép va thi trusng chip nhan, c6 dong nim quyén kiém sodt
thuc hién mot muic do kiém sodt khong tuong ting véi miic dé rai ro ma ho
gdnh chiu véi tu cdch Ia chu s6 htiu bang cdch 1gi dung cic cong cu hgp phdp
dé tich quyen s6 huu khoi quyén kiém sodt. Viéc lam dung nhu vy c¢6 thé
dugc thuc hi¢én theo nhiéu cdch khdc nhau, bao gom viéc truc loi tryc tiép tii
loi ich cd nhan thong qua muic luong va tién thudng cao cho cdc thanh vién
gia dinh va cong su duge tuyén dung, giao dich véi cdc bén lién quan khong
phti hop, sai léch ¢6 h¢ théng trong cic quyét dinh kinh doanh va thay déi co
cdu vén thong qua phdt hanh ¢6 phiéu dic biét ¢6 11 cho ¢6 dong kiém sodt.
Ngoai viéc cong bg thong tin, moét co ché quan trong dé giai quyét kha nang
lam dung d6 1a su ton tai cua nghia vu ro rang vé long trung thanh cta thanh
vien HDQT d6i vdi cong ty va tit ca cic c6 dong. Cung theo OECD, khung
phip ly va quy dinh d6i véi “giao dich véi bén lién quan” phii dua ra cdc cip
do dua trén nguong phut hop va hi¢u qué, dé cap dén tinh trong yéu cia viéc
cong bé thong tin va su chip thuan cua c6 dong va/hoic HDQT déi véi cic
giao dich véi bén lién quan tuy theo nguy co lam dung tiém dn.* N6 cting can
tinh dén tinh hi¢u qua cta quy dinh, can nhic chi phi va 1¢i ich tiém niang.

Tai Viét Nam, giao dich véi bén lién quan hay giao dich ¢6 kha niang tu
loi hay giao dich tu lgi déu chua duge dinh nghia trong Luat Doanh nghiép
nam 2020 (sau day viét tit [a “LDN nim 2020”) va cdc vin ban phdp luat
¢6 lién quan.” Giao dich ¢6 nguy co tu lgi la mot hinh thiic xung dét lgi ich
phé bién va dugce phdp luit cdc nude quy dinh va kiém sodt chit che." Tuy
nhién, theo cdch hiéu chung nhit trong khoa hoc phép ly, c6 thé nit ra két
ludn ring: giao dich ¢6 kha nang tu lgi 1a giao dich gitia nguoi dai dién véi
cdc bén lién quan hodc cdc bén ¢6 161 ich xung dét véi bén ty quyeén va ¢é
kha niang gay bit 161 cho bén uy quyén.

7 OECD, G20/OECD Principles of Corporate Governance 2023, Nxb. OECD, Paris, 2023,
https://www.oecd-ilibrary.org/content/publication/ed750b30-en, truy cap ngay 15/6/2024.

8 OECD, Related party transactions and minority shareholder rights, Nxb. OECD, Paris, 2012, https://
doi.org/10.1787/9789264168008-en, truy cap ngay 15/6/2024.

9 Nguyén Thanh Ly, “Kiém sodt giao dich ¢6 kha ning tu loi trong cong ty”, Tap chi Nghién
aitu ldp phap, s6 07(455), 2022.

10 Do Minh Tuén, Mot s6 vdn dé phap ly vé nghia vu ciia nguvi qudn ly céng ty, Nxb. Tu phdp, 2018,
tr. 121.
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2. Cac nguyeén tic trong kiém soat giao dich c6 kha nang tu loi

Mot s6 nguyén tic trong quan tri cong ty lién quan dén kiém sodt cdc
giao dich ¢6 kha ning tu 1¢i da duge néu trong OECD," cu thé:

Mgt la, nguyeén tic IT lien quan dén “cdc quyén va d6i xu cong bang cua
cdc c6 dong va cdc quyeén sé hiu”: Khuon khé quén tri cong ty can bao vé
va tao diéu kién thuan lgi cho viéc thuc hién quyén cia c6 dong va dam bao
déi xu cong bang vdi tit ca cdc c6 dong, bao gdom ca c6 dong thiéu s§ va ¢
dong nudc ngoai. Tit ca cic c6 dong déu phii ¢6 co hoi duge boi thusng
vdi chi phi hgp ly va khong cham tré khi quyén cua ho bi vi pham. Cdc néi
dung cu thé cia nguyén tic nay nhu sau:

(1) No1 dung I1.C.5: can tao diéu kién thuin lgi cho sy tham gia hi¢u
qua cua c6 dong vao cdc quyét dinh quan trong vé quan tri cong ty.

(i) Noi dung IL.F: cdc giao dich véi bén lién quan phai duge phé duyét
va tién hanh theo cdch dim bio quan ly dung din cic xung dot lgi ich va
bao v¢ 1¢i1 ich cta cong ty va cdc ¢d dong. Trong d6, ¢d nhiing néi dung sau:

- ILLF.1. Can gidi quyét xung dot lgi ich vén ¢6 trong giao dich cia cdc
bén lién quan.

- ILLF.2. Cdc thanh vién HDQT va cdc gidm d6c dieu hanh cha chét
phai tiét 16 cho HDQT biét liéu ho, truc ti€p, gidn ti€p hodc thay mit bén
thu ba, c6 161 ich vat chit trong bit ky giao dich hodc vin d¢ nao anh hudng
truc tiép dén cong ty hay khong.

(ii1) No6i dung II.G: C6 dong thiéu s6 can dugce bao vé khéi nhting hanh
dong lam dung do hogc viloi ich ctia ¢6 dong kiém sodt hanh dong truc tiép
hoic gidn tiép va can ¢6 cdc bién phdp khic phuc hi¢u qua. Cdc giao dich ¢6
kha ning tu 1¢i nén bi cAm.

Hai la, nguyén tic IV vé “cong khai va minh bach”: Khuon khé quan
tri cong ty phai ddm bdo viéc cong b thong tin kip thoi va chinh xdc vé tit
ci cdc vin dé quan trong lién quan dén cong ty, bao gdom tinh hinh tai chinh,
hi¢u qui hoat dong, tinh bén viing, quyén sé htiu va quan tri cong ty. Trong
dé, no1 dung IV.A.7 nhin manh vé cong khai va minh bach nhting giao dich
vdi cdc bén lién quan. Cdc bén lién quan it nhit phii bao gdbm cdc don vi
ki€m sodt hoic chiu su kiém sodt chung cta cong ty, cic ¢ dong quan trong
bao gdm cdc thanh vién trong gia dinh ho va nhan sy quan ly cha chét. Cdc
glao dich lién quan dén cdc ¢6 dong 16n (hoic gia dinh, ho hang than thiét
cua ho, v.v...), truc tiép hoic gidn ti€p, ¢ thé 1a loai giao dich bén lién quan
khé gidm sit nhat nhim dim bao déi xt binh ding gitia tit ca cdc c6 dong.

Ba la, nguyén tic V vé “trdch nhi¢m cuia HDQT”: Khuon khé quan tri
cong ty phai dam bao dinh hudng chién luge cia cong ty, gidm sdt hi¢u qua
cong tic quan ly caa HPQT va trich nhiém gidi trinh caa HDQT déi1 véi

11 OECD, fldd.
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cong ty va c6 dong. Trong d6, noi dung tai V.A néu ro: thanh viéen HDQT
phai hanh dong trén co s6 duge cung cip day du thong tin, c6 thién chi,
siéng nang va cn trong va vi 1¢1 ich t6t nhit cia cong ty va ¢6 dong, ¢ tinh
dén lgi ich cua cdc bén lien quan. N6i dung V.D.5 quy dinh vé viéc gin thu
lao cta nhting nguoi dieu hanh chua chét va HDQT vdi loi ich lau dai cua
cong ty va cdc ¢6 dong. Noi dung V.D.7 quy dinh vé gidm sdt va quan ly cdc
xung dot lgi ich tiém 4n ctia ban dieu hanh, thanh vién HDQT va ¢6 dong,
bao gom viéc lam dung tai sin ctia cong ty va lam dung trong cdc giao dich
vdi bén lién quan.

Dua trén cdc nguyén tic vé quan tri cong ty cia OECD (2023), trong
d6 6 nhiing noi dung vé kiém sodt cdc giao dich c¢6 kha ning tu loi, phdp
luat cic qudc gia sé c6 nhiing quy dinh cu thé trong phdp luat doanh nghiép
cua riéng ho. Tai Viét Nam, Dieu 167 LDN nam 2020 cting ¢ nhiing quy
dinh v& hop dong, giao dich gitia cong ty vdi cic chu thé lién quan cin phai
dugc kiém sodt va thuc hién theo quy trinh dic biét véi muc dich kiém sodt
kha nang tu o1 tit cdc giao dich dé.

3. Cac bién phap kiém soat giao dich co kha nang tu loi

Nghién ciu ctia OECD vé “Hudng dan chéng giao dich vdi cdc bén
lién quan 6 kha ning tu Igi 6 chau A” da néu ra mot s6 cach thuic dé kiém
sodt cdc giao dich ¢6 khi nang tu 1¢i1," d6 la:

(1) Cong ty nén xay dung va cong bd chinh sdch gidm sit cdc giao dich
cua bén lién quan, chinh sdch nay phai tuin theo hé théng kiém tra va cin
dei hiéu qua cang nhu quy trinh cong bg thong tin. Piéu nay c¢6 thé bao
gom kha ning cic ¢6 dong khong c6 quyén ki€m sodt ¢6 thé xem xét tinh
doc lap ctia nguoi quan Iy mot cich kip thoi.

(i) Kiém todn vién bén ngoai phai doc lap, c6 ning luc va trinh do dé
dam bao véi HDQT va cdc ¢6 dong rang thong tin quan trong lién quan dén
giao dich vdi bén lién quan duge cong bé cong bang va canh bdo ho vé moi
mdi lo ngai ding ké lién quan dén ki€m sodt noi bo.

(i1) Thanh vien HDQT doéc lap phai dong vai tro trung tim trong viéc
gidm sdt cdc giao dich cta bén lién quan, ching han nhu thiét k& cdc thua
tuc phé duyét cuia HDQT, tié€n hanh diéu tra va ¢6 kha ning nhan dugc 161
khuyén tii cic chuyén gia doc lap.

(iv) Can dam bdo su dinh gid khich quan trong qud trinh ra quyét dinh
cua HDQT. biéu nay bao gdm viéc trao cho cic c¢6 dong khong cé quyén
ki€ém sodt du anh hudng déi véi viéc deé cu va bau cu cde gidm ddce, dic biét
la cdc gidm doc doc lap, va thiét ké cdc co cau khuyén khich ho, ching han

nhu chinh sich thu lao.

12 OECD, Guide on fighting abusive related party transactions in Asia, Nxb. OECD, Paris, 2009,
https://doi.org/10.1787/cfe7386d-en, truy cap ngay 15/6/2024.
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(v) Trong truong hgp phu thuoc vao su chap thuan cua ¢6 dong, can
thiét 1ap hé théng biéu quyét véi da s6 ¢6 dong khong c¢6 loi ich dé thong
qua cdc giao dich vdi bén lién quan tait DPHDCD.

(vi) Phdp luat phai dam bao ring cdc ¢6 dong c6 thé tiép can cong ly,
bao gdom cdc toa dn chuyén trach va cic phuong thuic giai quyét tranh chip
thay thé, khong cdm cic ¢6 dong thiéu s6 tim ki€m giai phdp phdp ly nhanh
chéng va hiéu qua vé mit chi phi.

(vii) Can thiét lap mot hé théng quy dinh chat ché lién quan dén cic
giao dich cua bén lién quan, dic biét la cong bs thong tin, su gidm sdt cua
HDQT va su chip thuan caa c¢6 dong 6 tiing vin de.

Tai Viét Nam, LDN 2020 ctung ¢6 nhiing quy dinh nham kiém sodt cdc
giao dich ¢6 kha ning tu 161 trong cong ty ¢6 phan.

Thit nhdt, vé xdc dinh chu thé trong giao dich, khi cong ty giao két
glao dich véi cdc chu thé/ngusi/bén lién quan thi d6 la nhiing giao dich cé
kha ning tu 1¢i. Theo khoan 1 Pieu 167 LDN niam 2020, DPHDPCD hoic
HDQT chip thuan hgp dong, giao dich gitia cong ty véi chu thé sau day: (a)
c6 dong, nguoi dai dién theo ty quyén cta ¢6 dong la t6 chiic s6 htiu trén
10% téng s6 ¢6 phan phé thong cta cong ty va ngudi ¢6 lién quan cua ho;
(b) thanh vien HDQT, Gidm déc hoic Tong gidm d6c va nguisi ¢d lién quan
cua ho; (c) doanh nghiép ma thanh vién HDQT, Kiém sodt vién, Gidm déc
hoic Téng gidm déc va ngudi quan ly khdc cua cong ty phai ké khai theo
quy dinh tai khoan 2 Pi¢u 164 caa LDN nam 2020. Nguoi ¢6 lién quan la cd
nhan, t6 chiic ¢é quan hé truc ti€p hoic gidn tiép vdi doanh nghiép trong cdc
truong hop quy dinh tai khoan 23 Biéu 4 LDN nam 2020. Khi nghién ciu
vé cdc bén lién quan trong cdc giao dich ¢6 kha ning tu g1, bén lién quan cé
thé 1a nguoi quan ly, gidm d6c hoic ¢ dong nim quyén kiém sodt.” Theo
OECD dinh nghia, ngusi lién quan can da rong dé bao quidt hét cic giao dich
¢6 nguy c6 lam dung tiém 4n thuc sy, khong dé trdnh duge va duge thyc thi
mot cdch hiéu qua." Bén lién quan'™ bao gdm: (i) mot cd nhan hoic mot cong
ty kiém sodt hogc c6 anh huéng ding ké d6i véi cong ty; (i) cdc cong ty nim
dudi sy kiém sodt ciia mot cong ty hodc dudi sy kiém sodt chung cua moét
cong ty, dic biét la trong co ciu tap doan; va (iii) nhan su quan ly cha chét.
Quy dinh vé nguoi lién quan phéi dugce hai hoa day da véi cic luat khdc nhau
nhu luit cong ty, quy tic niém yét va chuin muc k€ todn 6 méi linh vuyc dé
trdnh hiéu [Am va gdnh ning phdp ly qud muic, tii d6 cing ¢6 viéc thuyc hién
va thuc thi t6t hon.

13 Chao Xi, “Related party transactions and the majority-of-the-minority rule: Data-driven
evidence from China and implications for Europe”, Journal of Business Law, Vol. 4, 2023, tr.
309-336, https://ssrn.com/abstract=4487830.

14 OECD, fldd.

15 OECD, Flexibility and proportionality in corporate governance, Corporate Governance, Nxb.
OECD, Paris, 2018, https://doi.org/10.1787/9789264307490-en, truy cap ngay 15/6/2024.
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Theo IAS 24.9," bén lién quan Ia ¢d nhan hojc t6 chiic ¢6 lién quan dén
t6 chuic dang lap bdo cdo tai chinh (goi tit Ia “t6 chic bdo cdo”), bao gom
hai d6i tugng. Thii nhdt, mot ngusi hoge thanh vién than thiét trong gia dinh
cua ngudi d6 duge coi a ¢6 lién quan dén t6 chiic bdo cdo néu ngusi do (i)
c6 quyeén kiém sodt hoic dong kiém sodt d6i véi t6 chiic bdo cdo; (ii) ¢ anh
hudng ding ké dén t6 chiic bdo cdo; (iii) 1a thanh vién cia nhan sy quan ly cha
chét cua t6 chiic bdo cdo hojc ctia cong ty me cua t6 chiic bdo cdo. Thit hai,
mot té chiic dugce coi [a ¢6 lién quan vdi t6 chiic bdo cdo néu dp dung bit ky
ditu kién nao sau day: (i) t6 chic va t6 chiic bdo cdo Ia thanh vién cua cung
mot tap doan (c6 nghia Ia mébi cong ty me va cong ty con déu c¢d lien quan véi
nhau); (i) mot t6 chuic Ia cong ty lién két, lién doanh cia t6 chic khdc (hoac
cong ty lien két, lien doanh cua mot thanh vién trong tap doan ma t6 chiic
kia [a thanh vién); (iii) ca hai t6 chuic déu Ia lién doanh cia cing mot bén thu
ba; (iv) mot t6 chiic Ia cong ty lién doanh cua t6 chic thu ba va t6 chic con
lai Ia cong ty lién két cia cong ty thu ba; (v) t6 chiic Ia quy phiic 1¢i danh cho
ngudi lao dong sau khi nghi viéc nhim mang lai loi ich cho nguoi lao dong
cua t6 chiic bdo cdo hoac t6 chiic ¢6 lién quan dén t6 chiic bdo cdo. Néu ban
than t6 chiic bdo cdo [a mot t6 chiic nhu vay thi ngudi stt dung lao dong tai
tr¢ cting xem la ¢6 lién quan dén t6 chuc bdo cdo; (vi) t6 chiic duge kiém sodt
hoic dong kiém sodt béi mot ngusi duge xdc dinh theo diém (1) néu trén; (vii)
Nguoi duge xdc dinh theo diém (1) muc (1) ¢6 anh huéng ding ké d6i vdi té
chiic hoic Ia thanh vién cia nhan sy quan ly chu chét cua t6 chiic (hoic cua
cong ty me caa té chuic); (viii) t6 chiic, hoac bat ky thanh vién nao trong nhém
ma t6 chic d6 Ia thanh vién, cung cip cic dich vy nhan sy quan ly cha chét
cho t6 chiic bdo cdo hoic cho cong ty me cua t6 chic bdo cdo.

So vdi IAS 24.9, cic quy dinh caa LDN nam 2020 vé nguoi ¢ lién
quan chua bao qudt hét, nhit 1a cdc t6 chiic duge coi la ¢6 lién quan.

Thit hai, vé xic dinh gid tri va noi dung hgp dong va giao dich, dieu
nay rit quan trong vi lién quan dén thim quyén thong qua. Hién nay, theo
khoan 2, 3 bieu 167 LDN 2020, muic gid tri cia cic hgp dong, giao dich dé
xdc dinh thim quyeén thong qua 1a “35% téng gid tri tai san cia doanh nghi¢p
ghi trong bdo cdo tai chinh gan nhit hoic moét ty 1¢ hoic gid tri khdc nhoé hon
theo quy dinh tai Piéu 1¢ cong ty”. Tuy nhién, LDN nim 2020 chua dua ra
nguyén tic dinh gid cdc d6i tugng ctia hop dong va giao dich.

bong thoi, Bieu 167 LDN nim 2020 cung chua néu cu thé hop dong,
giao dich vé no1 dung nao va/hogc tai sin nao cua cong ty duge dung trong
hop dong thi giao dich, hop dong d6 ¢ thé xem Ia ¢6 kha ning tu loi ma
chi dua vao chu thé giao két dé két luan va néu chung chung la “hgp dong,

16 IAS Plus, “IAS 24 — Cong b6 thong tin vé bén lién quan”, https://www.iasplus.com/en/
standards/ias/ias24, truy cap ngay 17/6/2024.
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giao dich”. Trong khi d6, LDN nim 2020 da quy dinh néi dung hgp dong
nao sé thuoc thim quyén cia DPHPCD (diém d khoin 2 Diéu 138 vé dau tu
hodc bdn s6 tai sdn ¢d gid tri tit 35% téng gid tri tai san tré 1én duge ghi trong
bdo cdo tai chinh gin nhit cua cong ty, trii trudng hop Pitu 1¢ cong ty quy
dinh mot ty 1¢ hoac mot gid tri khic) va HDQT (diém h khodn 2 Piéu 153
vé cic loat hgp dong, giao dich mua, bdn, vay, cho vay va hop dong giao
dich khdc ¢6 gid tri tit 35% tng gid tri tai san tré 1én dugce ghi trong bdo cdo
tai chinh gin nhit caa cong ty,...). Trong hoat dong kinh doanh cta doanh
nghiép, ¢6 rit nhiéu giao dich va hop dong dugce giao két va thuc hién (mua,
bdn, xuic tién thuong mai, trung gian thuong mai...).

Thit ba, vé tham quyén thong qua cdc giao dich ¢6 kha nang tu lgi, theo
khoan 2, 3 Biéu 167 LDN nim 2020, vdi cdc giao dich, hgp dong gita cong
ty v6i cde chu thé ¢6 lién quan tai khoan 1 Diéu 167 thi ty vao gid tri giao
dich va hgp dong dé xdc dinh thim quyén chap thuan.

(i) Thaim quyén cua HDQT: HDQT chip thuin cdc hgp dong, giao
dich ¢6 gid tri nhd hon 35% téng gid tri tai san ctia doanh nghié¢p ghi trong
bdo cdo tai chinh gan nhit hoic mét ty 1¢ hodc gid tri khdc nho hon theo quy
dinh tai Diéu 1¢ cong ty.

(il) Tham quyén cua PHDCD: DPHDCD chip thuan hgp dong, giao
dich sau day: (a) Hop dong, giao dich khdc ngoai hgp dong, giao dich thudc
thim quyén cta HDQT; (b) Hop dong, giao dich vay, cho vay, bdn tai san
6 gid tri 16n hon 10% téng gid tri tai san cia doanh nghiép ghi trong bdo cdo
tai chinh gan nhit gitia cong ty va c¢6 dong sé huu tit 51% t6ng s6 ¢6 phan ¢é
quyén biéu quyét tré lén hodc ngudi ¢6 lién quan cua ¢6 dong do.

Thii tu, vé trinh ty thong qua cdc giao dich ¢6 kha nang tu 161, trong
truong hop thuoc thaim quyeén cua HDQT, nguoi dai dién cong ty ky hop
dong, giao dich phai thong bdo cho thanh vien HDQT, Kiém sodt vién vé
cdc d6i tugng cd lién quan d6i véi hgp dong, giao dich d6 va gtii kem theo
du thao hop dong hoidc né1 dung cha yéu cua giao dich. HDQT quyét dinh
viéc chip thuian hgp dong, giao dich trong thoi han 15 ngay ké tu ngay
nhan dugc thong bdo, trit truong hop Ditu I¢ cong ty quy dinh mot thoi
han khdc; thanh vien HDQT c¢6 loi ich lién quan dén cdc bén trong hop
dong, giao dich khong c¢6 quyén biéu quyét. Va theo quy dinh tai khoan
12 Bi¢u 157 LDN niam 2020, néu Pieu 1¢ khong cé quy dinh ty 1¢ khdc
cao hon thi nghi quyét, quyét dinh caa HDQT dugc thong qua néu dugce
da s6 thanh vién dy hop tin thanh; truong hop s6 phi¢u ngang nhau thi
quyét dinh cudi cung thudc vé phia ¢6 y kién caa Chua tich HDQT. Xét
trong mai quan h¢ nguoi uy quyén — ngudi dai dién, lic nay, cdc thanh vién
HDQT sé thuc hanh nhu nhing ngusi dai dién cho cdc c6 dong dé€ quyét
dinh cdc vin deé thay cho c6 dong.
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Trudng hop DPHDCD chip thuian hgp dong, giao dich, ngusi dai dién
cong ty ky hop dong, giao dich phai thong bio cho HPQT va Kiém sodt
vién vé d6i tugng cd lien quan déi véi hop dong, giao dich dé va gui kem
theo du thio hgp dong hoic thong bio noi dung chu yéu cta giao dich.
HDQT trinh du thio hgp dong, giao dich hoic gidi trinh vé né1 dung chu
yéu cua hgp dong, giao dich tai cuoc hop PHDCD hoic ldy v kién c6
dong bing vin ban. Trudng hgp nay, c6 dong ¢6 1gi ich lien quan dén cdc
bén trong hop dong, giao dich khong cé quyén biéu quyét; hop dong, giao
dich dugc chip thuin néu duge s6 ¢6 dong dai dién tii 65% téng s¢ phicu
biéu quyét tré lén cua tit ci ¢6 dong tham du va biéu quyét tai cudc hop
tin thanh hoic trudng hop thong qua nghi quyét dudi hinh thic ldy y kién
biang vin ban thi nghi quyét PHDCD dugc thong qua néu duge s6 ¢6 dong
s6 htiu trén 50% tong s6 phidu biu quyét cua tit ca c6 dong cd quyén bidu
quyét tan thanh, trit truong hgp Piéu 1¢ cong ty c¢é quy dinh khic (khoan 1
va khoan 4 biéu 148 cia LDN nam 2020). Nhu viy, du ¢6 ay quyén cho
nguoi uy quyén (thanh vién HDQT) thi véi nhting giao dich ¢6 gid tri 16n,
cdc ¢ dong sé van la nguoi quyét dinh. Pigu nay sé han ché nhung rai ro
c6 thé xdy ra do ngudi dai dién thyc hién nhting hop dong ¢6 kha nang gay
anh huéng khong t6t dén 1oi ich cta c¢6 dong va cong ty.

LDN nim 2020 cung da dp dung nguyén tic “da s¢ cta thiéu s6” (the
majority-of-the-minority, MOM) dé€ thong qua cic giao dich c¢6 kha ning tu
loi,"” giip cho cdc c6 dong thiéu s6 va khong ¢6 quyén kiém sodt bao vé va
choéng lai nhting hanh vi xdm pham quyén s6 huu cta ho tit nhiing nguosi
kiém sodt trong cong ty. Vé ban chit, MOM trao quyén pha quyét cho ¢6
dong thiéu s6, nghia la cdc quyét dinh d6i véi giao dich cé xung dot phai
dugc da s6 phiéu cua cdc c6 dong thiéu s¢ chdp thuan.™

Thit nam, veé trich nhi¢m caa cdc bén lién quan dén giao dich, h¢p dong
c6 kha nang tu lgi, vdi tu cdch la nguoi dai dién, nguoi quan ly cong ty ¢6
trich nhiém thuc hién quyén va nghia vu dugce giao mot cich trung thuc, cin
trong, t6t nhit nhim bio dam 1¢i ich hgp phdp t6i da ctia cong ty va trung
thanh véi loi ich cua cong ty va c¢6 dong; khong lam dung dia vi, chic vu va
st dung thong tin, bi quyét, co hoi kinh doanh, tai san khdc cua cong ty dé tu
loi hoic phuc vu lgi ich cua t6 chiic, cd nhan khdc ciing nhu cdc trich nhiém
khdc quy dinh tai Bie¢u 165 LDN nam 2020. Theo khoan 5 Pi¢u 164 LDN
nam 2020, thanh vién HPQT, Gidm déc hoic Téng gidm déc nhan danh
cd nhan hoic nhian danh nguoi khdc dé thuc hién cong viéc dudi moi hinh
thiic trong pham vi cong viéc kinh doanh ctia cong ty déu phéi giai trinh ban

17 Alperen Afsin Gozliigdl, “Majority of the minority approval of related party transactions: The
analysis of institutional shareholder voting”, European Company and Financial Law Review, Vol.
18(5), tr. 820-862, 2021, https://doi.org/10.1515/ecfr-2021-0029.

18  Chao Xi, tldd.
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chit, noi dung ctia cong viéc do truéc HDQT, Ban kiém sodt va chi duge
thuc hién khi duge da s6 thanh vién con lai cia HDQT chip thuan; néu
thuc hién ma khong khai bdo hoiac khong duge su chdp thuan caa HDQT
thi tit ca thu nhap cd dugce tii hoat dong d6 thuoc vé cong ty.

Néu nghi quyét, quyét dinh do HDQT thong qua trdi véi quy dinh cua
phdp luat, nghi quyét DPHDCD, Diéu 1¢ cong ty giy thiét hai cho cong ty
thi cdc thanh vién tdn thanh thong qua nghi quyét, quyét dinh d6 phai cuing
lién déi chiu trich nhi¢m cd nhan vé nghi quyét, quyét dinh d6 va phai dén
b thiét hai cho cong ty; thanh vién phan d6i thong qua nghi quyét, quyét
dinh ndi trén duge mién trit trdich nhiém (khoan 4 Pieu 153 LDN niam
2020). Luc nay, c¢6 dong cua cong ty vdi tu cich [a nhung ngusi uy quyén sé
c6 quyén yéu cau Toa dn dinh chi thuc hién hoic huy bo nghi quyét, quyét
dinh néi trén. Cdch tié€p can nay ctia LDN 2020 ¢6 thé ndi tuong dong
nhu quan diém cuta Jensen va Meckling khi cho ring quan hé gitia ngusi uy
quyén va ngudi dai dién nhu Ia quan h¢ hgp dong."”

Hon nia, theo khoan 5 Pi¢u 167 LDN nam 2020, hgp dong, giao dich
bi vo hi¢u theo quyét dinh cua Toa dn va xt ly theo quy dinh ctia phdp luat
khi dugc ky két khong ding véi quy dinh tai Biéu 167 LDN nam 2020 thay
vi hop dong, giao dich bi vo hiéu va xti ly theo quy dinh cta phdp luat nhu
quy dinh tai Khoin 4 Piéu 162 LDN nim 2014 trudc day.”” Nguoi ky két
hop dong, giao dich, cé dong, thanh vién HPDQT hoic Gidm d6c hoic Téng
gidm d6c ¢6 lién quan phai lien déi boi thudng thiét hai phdt sinh, hoan tra
cho cong ty khoan lgi thu duge tit viéc thuic hién hgp dong, giao dich dé.

Thit sau, veé viéc cong khai cdc 1¢1 ich lién quan, rhong tin va cong khai
thong tin [a mot trong nhting bi¢n phdp htiu hiéu dé c6 dong c6 thé nim
bit va kiém sodt cdc giao dich, hgp dong 6 kha ning tu lgi tii nhiing ngusi
quan ly. Cu thé, (i) vé phia cong ty, mot trong nhting nghia vu cta cong ty
Ia “phai tap hop va cap nhap danh sich nhiing ngudi ¢6 lién quan cia cong ty
va cdc hop dong, giao dich tuong ting cua ho véi cong ty” (Pieu 164 LDN
nam 2020) va “cong ty phai cong khai hgp dong, giao dich ¢6 lién quan theo
quy dinh caa phdp luat ¢6 lién quan” (Biéu 167 LDN niam 2020); (i1) vé phia
ngudi quan ly, “thanh vién HDQT, Kiém sodt vién, Gidm déc hoic Téng
gidm ddéc va nguoi quan ly khdc caa cong ty phai ké khai cho cong ty vé cic
loi ich lién quan cta minh” (Biéu 164 nam LDN nim 2020). Ngoai viéc
thong bdo danh sich ngudi ¢ lién quan va loi ich ¢6 lién quan cho PHDCDH
tai cuoc hop thudng nién, cong ty phdi tao dieu kién dé c6 dong, dai dién
theo uy quyén cta ¢6 dong, thanh vién HDQT, Ban kiém sodt, Gidm déc
hoic Téng gidm déc va nguoi quan ly khdc tiép can, xem xét, trich luc, sao

19 Jensen & Meckling, tldd.
20 Piang Phudc Thong, Nguyén Van Hiép, “Cin cui phit sinh nghia vy lién déi tii hgp dong, giao dich
trong Luat Doanh nghi¢p Viét Nam”, Tap chi' Khoa hoc phap ly Viét Nam, s6 12(160), 2022, tr. 70.
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chép danh sich nguoi ¢6 lién quan va o1 ich ¢6 lién quan mét cich nhanh
nhit, thuin 1¢1 nhit; khong duge ngin can, giy khé khin déi véi ho trong
thuc hién quyén nay. Trinh ty, thu tuc xem xét, trich luc, sao chép néi dung
ké khai nguoi ¢ lién quan va loi ich ¢6 lién quan dugc thuc hi¢n theo quy
dinh tai Di¢u 1¢ cong ty. Tuy vay, trong rit nhiéu trudng hgp, Pieu 1¢ chi la
su sao chép y nguyén cdc quy dinh ctia phdp luat* ma thi€u quy dinh cuy thé
veé noi dung trinh ty, thu tuc xem xét, trich luc, sao chép néd1 dung ké khai
ngudi ¢d lién quan va loi ich ¢6 lién quan.*

4. Mot s6 kién nghi lien quan dén kiém soat cac hop dong, giao
dich co kha nang tu loi trong cong ty cé phan

C6 dong la ngusi bo vén dé dau tu vao cong ty c6 phin nhung quyén
quan ly cong ty lai thuoc vé HPQT.? Do viy, can ¢6 co ché dé€ kiém sodt
cdc hgp dong, giao dich c¢6 khi niang tu lgi va anh huéng dén c¢6 dong va
cong ty. Dua trén hoc thuyét dai dién, tic gid sé dua ra mot s6 kién nghi lién
quan dén vin dé nay.

Mt la, coi méi quan h¢ gita thanh vien HDQT va ¢6 dong [a méi quan
h¢ hop dong, méi quan h¢ gitia ngudi ty quyén va ngudi dai dién. Khi d6,
quyén va nghia vu cta thanh vien HPQT can duge quy dinh trong LDN
VAl cdch tiép can dya trén ly thuyét hop dong. Pong thoi, cic ché tai dp
dung cho ngudi dai dién cung can phai quy dinh r6 dé bao vé quyén va loi
ich chinh ddng cua nguoi ty quyén. Ngoai co ché khdi kién tai co quan tai
phdn, nguoi uy quyén c¢é quyeén dp dung cdc ché tai theo “hgp dong” duge
thiét lap gitia ho véi ngudsi dai dién (chang han, b6 sung quy dinh vé phat vi
pham dé61 véi thanh vién HDQT va nhting nguoi quan ly khdc trong cong
ty khi ¢6 nhting hanh dong tu lgi, khi vi pham nghia vy cta nguoi dai dién).

Hai la, LDN nam 2020 khong d¢ cap dén khdi ni¢ém “hop dong, giao
dich ¢6 kha nang tu loi” ma thay vao d6, quy dinh viéc “chip thuin hgp
dong, giao dich gitia cong ty véi ngudi cd lién quan” véi ham y tuong tu. Do
dé, can ¢6 khdi niém veé hgp dong, giao dich ¢6 kha ning tu lgi dé ¢6 thé xdc
dinh ding cdc vin dé: (1) cic bén tham gia hgp dong, giao dich; (2) tu loi sé
dugc hiéu nhu thé nao; (3) néi dung hgp dong, giao dich.

Ba la, cin b6 sung nhém déi tugng duge xem [a “ngudi ¢6 lien quan”
dén hgp dong, giao dich. Theo Nguyén Thanh Ly, can b6 sung nhting ngusi
quan ly cong ty ngam (shadow directors), nguoi quan ly tién nhiém (former directors)
hay bén thi ba bi xem la d61 tugng ctia khéi kién phdi sinh. Pong thoi, phdp

21 Bui Hau Toan, “Hiéu luc phdp ly ctia Dieu 1¢ cong ty va thuc tién dp dung phdp luat nhin tu
mot vu viéc cu thé”, Tap chi Nghién ciu ldp phdp, s6 03 (475), 2023.

22 Tham khdo Diéu 1¢ cua cong ty ¢6 phan dich vu van tii va thuong mai, https://www.transco.
com.vn/images/Upload/files/%C4%91i%E1%BB%81u%201%E1%BB%87%202024.pdf, truy
cap ngay 05/7/2024.

23 Khoin 1 Biéu 153 LDN nim 2020.

24 Nguyén Thanh Ly, tldd.
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luat Viét Nam can bd sung cdc chu thé duge xem [a ngusi lién quan trong hop
dong, giao dich theo IAS 24.9 (Chuin muc ké todn qudc t€) dé kiém sodt chit
hon van deé tai chinh ctia cong ty va ngin ngtia kha ning tu loi.

Bén la, can b6 sung nguyén tic dé€ dinh gid tai san theo hop dong, giao
dich ¢6 kha ning tu 1gi d€ tii d6 xdc dinh thim quyén thong qua va chu thé
nao c6 quyén quyét dinh gid tri hgp dong. Piéu nay sé giam di sy tuy tién cua
nguoi dai dién khi quyét dinh cdc nd1 dung anh huéng dén nguoi uy quyén.

Nam la, thay déi lai tén Diéu 167 LDN nim 2020 thanh “Chip thuin
glao dich gitia cong ty véi ngudi ¢d lién quan” vi hgp dong la mot loai giao
dich dan sy theo Pieu 116 Bé luat Dan sy 2015. Bong thoi, cin quy dinh
né1 dung hop dong va giao dich nao sé thudc “hop dong, giao dich ¢6 kha
nang tu 1617 theo vi du cua IAS 24.9.

Sau la, can ¢6 hudng dan dé xdc dinh giao dich ¢6 kha nang tu loi. Theo
Phu luc cuaa OECD,* véi muc dich cung cip cho cdc ¢§ dong, kiém todn
vién, gidm déc va ngudi quan ly cong ty hiéu vé cde giao dich ¢6 kha ning tu
lgi, sdu budc dé dinh gid giao dich cua bén lién quan da duge giéi thiéu. Cdc
budc dé la: (1) Xdc dinh chu thé ciia mdi bén trong giao dich [a ai? (i1) Xdc dinh
tai san nao dang dugce chuyén nhugng? (iii) Tai sin dugce dinh gid nhu thé nao?
(iv) Nhuing gi lién quan dén boi thuong? (v) C6 bén nao c¢é mau thuin khong?
(vi) Tai sao tai sin dugc chuyén nhuong? Tai sao lai a thoi diém bay gio?

Bdy la, ting cudng kiém sodt giao dich c¢6 kha nang tu 1¢i thong qua cdc
van ban cua cong ty, quan trong nhit [a Bi¢u 1é. Bong thoi, can phai ¢6 nhuing
quy dinh mang tinh bit buoc duge quy dinh trong van ban quy phdp luat, thay
vi dé Biieu 1¢ quy dinh. Ngoai ra, giao dich ¢6 kha ning tu 1¢i trong cong ty
¢6 thé duge kiém sodt béi cde quy dinh ctia phdp luat hodc béi cdc quy tic cua
thi trudng.** Cic quy dinh cta phdp luat dieu chinh gom cdm tuyét d6i hanh
vi ty xu Iy, cdm bé phiéu d6i vdi cdc 1o ich bi xung dot (yéu cau dp dung biéu
quyét theo nguyén tic MOM), va dp dat cdc nghia vy cong bang (“kiém tra
tinh cong bang”). Farrar va Waitson cting cho ring trong phdp luit duong dai
va trong h¢ théng thong luat, d€ kiém sodt giao dich tu 1gi va cdc giao dich
vdi cdc bén lién quan, hai phuong thiic duge st dung, d6 la: (i) cong khai cdc
thu tuc dic biét thé hién su dong y; hoic (i) cong khai quy tic gid tri hgp ly.”

Két luan

Giao dich ¢6 kha ning tu 1o Ia moét trong nhting vin dé cin ¢é nhung

quy dinh chi tiét va cu thé béi thong qua d6, nhiing ngudi quan ly cong ty

25  OECD, tldd.

26 Zohar Goshen, “Controlling corporate self-dealing: Convergence or path-dependency?”, In
Global markets, domestic institutions: Corporate law and governance in a new era of cross-border deals,
Columbia University Press, 2003, tr. 17-45; Zohar Goshen, “The efficiency of controlling
corporate self-dealing: Theory meets reality”, California Law Review, Vol. 91, 2003, tr. 393.

27 John Hynes Farrar, Susan Watson, “Self-dealing, fair dealing and related party transactions-history,
policy and reform”, Journal of Corporate Law Studies, Vol. 11(2), 2011, tr. 495-523.
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¢6 thé c6 nhting 1¢i ich ma lai lam phuong hai dén c6 dong va cong ty. Bai
viét di phan tich hoc thuyét dai dién d€ cho thiy ring cic quy dinh trong
kié€m sodt cdc giao dich ¢6 kha ning tu 11 trong cong ty c6 phan cin phéi dp
dung theo. Tu do, quy dinh vé trich nhi¢ém cua ngudi uy quyén (c6 dong)
va nguoi dai dién (ngudi quan ly) can phai minh bach, chi tiét. Dong thoi,
day cang dugc xem la mai quan hé hop dong nén can c¢6 nhiing quy dinh cy
thé vé trich nhi¢m, quyén han va nghia vu cua cic bén. @

Tai lieu tham khao

1]
2]

Paul H. Décaire and Denis Sosyura, “Self-dealing in corporate investment”, May 30, 2024
John Hynes Farrar, Susan Watson, ““Self-dealing, fair dealing and related party transactions-history,
policy and reform”, Journal of Corporate Law Studies, Vol. 11(2), 2011

Zohar Goshen, “Controlling corporate self-dealing: Convergence or path-dependency?”’, In
Global markets, domestic institutions: Corporate law and governance in a new era of cross-border deals,
Columbia University Press, 2003

Zohar Goshen, “The efficiency of controlling corporate self-dealing: Theory meets reality”,
California Law Review, Vol. 91, 2003

Alperen Afgin Gozltigol, “Majority of the minority approval of related party transactions: the
analysis of institutional shareholder voting”, European Company and Financial Law Review, Vol.
18(5), 2021, https://doi.org/10.1515/ecfr-2021-0029

Oliver D. Hart, Bengt Holmstrm, The theory of contracts, Working papers 418, Massachusetts
Institute of Technology, Department of Economics, 1986

Michael C. Jensen, and William H. Meckling, “Theory of the firm: Managerial behavior,
agency costs and ownership structure”, Journal of Financial Economics, Vol. 3, 1976, http://
dx.doi.org/10.2139/ssrn.94043

Nguyén Thanh Ly, “Kiém sodt giao dich ¢6 kha ning tu lgi trong cong ty”, Tap chi Nghién aiu
ldp phdp, s6 07(455), 2022 [trans: “Controlling Self-Dealing Transactions within Companies”,
Joumal of Legislative Studies, Vol. 07(455), 2022]

OECD, G20/OECD Principles of Corporate Governance 2023, Nxb. OECD, Paris, 2023
OECD, Guide on fighting abusive related party transactions in Asia, Nxb. OECD, Paris, 2009
OECD, Flexibility and propottionality in corporate governance, Corporate Governance, Nxb.
OECD, Paris, 2018

OECD, Related party transactions and minority shareholder rights, Nxb. OECD, Paris, 2012
Stephen A. Ross, “The economic theory of agency: The principal’s problem”, The American
economic review, Vol. 63(2), 1973

Adam Smith, An inquiry into the nature and causes of the wealth of nations, Publisher: W. Strahan
and T. Cadell, London, 1776

Ding Phudc Thong, Nguyén Vin Hiép, “Cin cu phdt sinh nghia vu lién déi tit hop dong,
giao dich trong Luat Doanh nghi¢p Viét Nam”, Tap chi Khoa hoc phap ly Viét Nam, s6 12(160),
2022 [trans: Dang Phuoc Thong, Nguyen Van Hiep, “Basis for the occurrence of joint
obligations from contracts and transactions in Vietnamese Enterprise Law”, Vienamese Journal of
Legal Sciences, Vol. 160(12), 2022]

Bui Hau Toan, “Hiéu lyc phdp ly cta Ditu 1¢ cong ty va thuc tién dp dung phdp luit nhin
tlt mot vu viéc cu thé”, Tap chi Nghién aiu ldp phdp, s6 03(475), 2023 [trans: Bui Huu Toan,
“Legal validity of the Company Charter and the practice of law application from a specific
case”, Journal of Legislative Studies, Vol. 475(03), 2023]

D6 Minh Tudn, Mgt s6 vdn dé phap ly vé nghia v cia nguoi quan ly cong ty, Nxb. Tu phdp, 2018
[trans: Do Minh Tuan, Some legal issues on the obligations of company managers, Justice Publishing
House, 2018]

Chao Xi, “Related party transactions and the majority-of-the-minority rule: Data-driven
evidence from China and implications for Europe”, Jourmnal of Business Law, Vol. 4, 2023



