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Tom tat
Ludt Kinh doanh bdt dong sin (KDBDS) nam 2023 va van bdn quy dinh thi hanh da cé
nhing quy dinh cu thé nham muc dich kiém sodt hoat déng KDBDS ciia cd nhdn. Ddy la viée
lam cdn thiét dé€ ddm bdo sy lanh manh cho thi truong BDS va su cdng bing gitia cdc chit thé
KDBDS. Tuy nhién, cdc quy dinh nay c6 khd nhiéu diém mdu thudn, bdt cdp khién cho cdch
hiéu khéng théng nhdt va khé thuc thi trén thuc té. Bai viét nay sé phdn tich va chi ra nhimg
diém khéng phii hgp trong quy dinh vé diéu ki¢gn KDBDS d6i véi ca nhdn ciia phdp ludt hi¢n
hanh nham dua ra gidi phdap hoan thi¢n.
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Abstract
The 2023 Law on Real Estate Business and its implementing documents have specific provisions
aimed at controlling individual real estate business activities. This is necessary to ensure the
health of the real estate market and fairness among real estate business entities. However, these
regulations have many contradictions and inadequacies, making them inconsistent and difficult
to implement in practice. This article will analyze and point out the inappropriate points in the
regulations on real estate business conditions for individuals of current law in order to provide
a complete solution.
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1. Khai quat phap luat diéu chinh hoat dong kinh doanh bat dong
san cta ca nhan truéc Luat Kinh doanh bat dong san nam 2023
1.1. Quy dinh cia Ludt Kinh doanh bdt dong sdn ndam 2006

Hoat dong kinh doanh bit dong san (KDBDS) 6 Viét Nam dugce phdp
luat chinh thuc cho phép tu khi Luat Pt dai nim 1993 ¢6 hiéu luc ngay
15/10/1993, thoi di€ém ma nguoi st dung dit duge chuyén quyén st dung
dit (QSDD) nhu mét loai hang héa. Tuy nhién, mai dén khi Luat KDBDS
nam 2006 dugc thong qua va ¢6 hiéu lyc tit ngay 01/01/2007, khung phdp
ly cho hoat dong KDBDS mdi bit dau hinh thanh. K€ tu thoi diém nay,
vin dé vé cha thé, ditu kién KDBDS méi bit dau dugce phdp luat quy dinh.

Vé pham vi diéu chinh, Luit KDBDS nam 2006 quy dinh vé hoat
dong KDBDS; quyeén, nghia vu ctia t6 chiic, cd nhan hoat dong KDBDS
va giao dich BDS ¢6 lién quan dén KDBDS (Diéu 1). Theo khoin 2 Ditu
4 ctaa Luat KDBDS nim 2006 thi “Kinh doanh bit dong sin la viéc bo von
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dau tu tao 1ap, mua, nhan chuyén nhugng, thué, thué mua bat dong san dé
bdn, chuyén nhugng, cho thué, cho thué lai, cho thué mua nhim muc dich
sinh 1¢1”. Nhu vay, ddu hiéu xdc dinh hanh vi KDBDS lic bdy gi6 [a bo vén
dau tu tao lap, va (hoic) giao dich BDS nhim muc dich sinh Igi. Theo Luat
nay, “t6 chuc, cd nhan khi kinh doanh bit dong sin phéi thanh lip doanh
nghiép hoic hgp tdc xa, phii ¢ vén phdp dinh va ding ky KDBDS theo
quy dinh cua phdp luat” (khoidn 1 Biéu 8). Theo khoin 1 Bie¢u 3 Nghi dinh
153/2007/ND-CP ngay 15/10/2007 vé quy dinh chi tiét va hudng dan thi
hanh Luat KDBDS nim 2006 thi “Doanh nghié¢p, hgp tic xa kinh doanh
bat dong san phai ¢6 vén phdp dinh 1a 6 (sdu) ty dong Viét Nam”. Nhu vay,
phdp luat lic by gio khong dit ra dieu kién (hoic tiéu chi) cu thé déi véi
cd nhan KDBDS ma chi quy dinh di¢u ki¢n vén phdp dinh d61 véi doanh
nghiép, hgp tic xa KDBDS. Trong khi d6, ddu hi¢u “muc dich sinh 1¢i” [a
van dé mang tinh “y chi”” nén rit khé xdc dinh. Ngay ca khi giao dich BDS
nhim muc dich sinh 16i thi cd nhan cang c¢6 thé lap luan ring ho giao dich
vi nhu ciu st dung cho ban than va ngusi than ctia minh.! Vi vay, cdc hoat
dong dau tu tao lap hoic giao dich BPS caa cd nhan trong giai doan Luat
KDBDS nam 2006 ¢6 hié¢u lyc thuc t€ khong nam trong sy “kiém sodt” cia
Luat KDBBDS ma chu yéu dugce ditu chinh béi phdp luit dan sy, phdp luat
dit dai néu do61 tuong giao dich la quyen st dung dit (QSDD).

1.2. Quy dinh cia Ludt Kinh doanh bdt dong sin nam 2014

Luat KDBDS nim 2014 (dugc thong qua ngay 25/11/2014, c¢6 hi¢u
luc tu ngay 01/07/2015 thay thé¢ cho Luat KDBDS nim 2026) tiép tuc
quy dinh vé chu thé KDBDS Ia ¢d nhan. Ban dau, khoin 1 Piéu 10 Luat
KDBDS nim 2014 quy dinh: “T6 chic, cd nhan kinh doanh bit dong san
phai thanh lap doanh nghi¢p hoic hop tic xa (sau day goi chung la doanh
nghi¢p) va ¢6 von phdp dinh khong duge thip hon 20 ty dong, trii trudng
hop quy dinh tai khodn 2 Piéu nay”. Nhu vay, Luat KDBDS nam 2014
cung quy dinh vé dieu ki¢n KDBDS tuong tu nhu Luat KDBDS nam 2006
nhung cé diém khdc vé miic vén phdp dinh (20 ty dong), trudc khi dieu
ki¢n nay bi bii bé béi quy dinh tai Piéu 75 caa Luit Pau tu nim 2020 (cé
hi¢u luc tit 01/01/2021).

Tuy nhién, khdc véi Luat KDBDS nim 2006, Luat KDBDS nam 2014
c6 thém quy dinh tai khoan 2 Pieu 10 la: “Té chiic, ho gia dinh, cd nhan
bdn, chuyén nhugng, cho thué, cho thué mua bit dong sain quy moé nho,
khong thuong xuyén thi khong phii thanh lap doanh nghiép nhung phai
ké khai nop thué€ theo quy dinh cta phdp luat”. Véi quy dinh nay, Luat
KDBDS nam 2014 khong xdc dinh cic truong hgp giao dich BDS viia néu

1 Luu Quéc Théi, Phap ludt kinh doanh bdt dgng san, Nxb. Pai hoc Qudc gia TP. H6 Chi Minh,
2022, tr. 7.
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¢6 phai Ia KDBDS hay khong, ma chi quy dinh cdc chu thé thyc hién giao
dich “khong phii thanh 1ap doanh nghi¢p” dé€ giao dich BDS. Quy dinh
nay [in dau tién duge quy dinh (hudng dan) chi tiét tai Piéu 5 Nghi dinh
76/2015/ND-CP ngay 10/9/2015 vé quy dinh chi tiét thi hanh mot s¢ dieu
cua Luat KDBDS nam 2014 véi tieu dé “T6 chiic, ho gia dinh, cd nhan bdn,
chuyén nhugng, cho thué, cho thué mua bit dong sin quy dinh tai khoian
2 biéu 10 Luat Kinh doanh bit dong san”. Trong cdc trutng hop liét ké tai
bieu 5 Nghi dinh 76/2015/ND-CP ndi trén thi chi ¢6 mét trudng hgp giao
dich BDS duy nhit ¢6 ddu hiéu kinh doanh, d6 la truong hop “hé gia dinh,
cd nhan bdn, chuyén nhugng, cho thué, cho thué mua bit dong san do dau
tu du dn BDS d¢€ kinh doanh nhung du dn ¢6 téng miic dau tu dudi 20 ty
dong (khong tinh tién st dung dit)” (khoan 1). Tuy nhién phdp luat lic bay
216 cting khong ¢6 hudng dan veé viéc xdc dinh muic dau tu “dy 4n BDS” dé
kinh doanh ctia ¢d nhan nén quy dinh nay da khong dugc thuc hién thuc t&
Can néi thém 1a Nghi dinh 76/2015/ND-CP ¢6 sy thi€u dong bo vdi Luat
KDBDS nam 2014 khi quy dinh thém chu thé KDBDS Ia “hé gia dinh”.

Sau dé, Nghi dinh 02/2022/ND-CP ngay 06/01/2022 dugc ban
hanh thay thé Nghi dinh 76/2015/ND-CP d¢ quy dinh chi tiét thi hanh
mot s¢ dieu cua Luat KDBDS nam 2014 (da dugc sia d6i, bé sung béi
Luat Pau tu naim 2020). bieéu 5 Nghi dinh 02/2022/ND-CP vdéi tiéu dé
“T6 chiic, ho gia dinh, cd nhan bdn, chuyén nhugng, cho thué, cho thué
mua bit dong sain quy mo nhd, khong thusng xuyén” c¢é mot diém mdéi
trong viéc giai thich, huéng dan khoan 2 Piéu 10 Luat KDBDS nim 2014.
Cu thé, Pieu 5 Nghi dinh 02/2022/ND-CP di loai bo trusng hop “ho
gia dinh, ¢4 nhan bdn, chuyén nhugng, cho thué, cho thué mua bit dong
san do dau tu du dn bit dong san d¢€ kinh doanh nhung dy dn ¢6 téng muc
dau tu dudi 20 ty dong (khong tinh tién st dung dit)” ra khéi cic trudng
hop “cd nhan bdn, chuyén nhugng, cho thué, cho thué¢ mua bit dong san
quy mo nho, khong thuong xuyén” duge quy dinh tai Biéu 5 Nghi dinh
76/2015/ND-CP trudc dé. Cdc truong hgp khdc duge quy dinh tuong tu
nhu quy dinh tai Pi¢u 5 Nghi dinh 76/2015/ND-CP. Mic du ¢6 thay d6i
vdi tieu dé cua dieu khoan, Pi¢u 5 Nghi dinh 02/2022/ND-CP lai khong
dinh lugng muc d¢ “thudng xuyén” va “quy mo nho” cung nhu xdc dinh
cdc giao dich dugce liét ké tai ditu nay c¢6 phai 1a KDBDS hay khong. Nhu
vay, Luat KDBDS nam 2014 cung khong lam r6 dugce khi nao hanh vi dau
tu tao lap, giao dich BDS nao cua cd nhan [a KDBDS nén cang khong thé
ki€m sodt hay dieu chinh dugc hanh vi KDBDS cuta cha thé nay. Thuc t&€
ctung nhu ¢ giai doan trudc, cdc giao dich BPS cua cd nhan trong giai doan
Luat KDBDS nim 2023 ¢6 hiéu lyc (du ¢6 kinh doanh hay khong) chu yéu
dugc dieu chinh béi phdp luat dit dai, phdp luat dan sy.
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2. Ca nhan kinh doanh bat dong san theo Luat Kinh doanh bat
dong san nam 2023

2.1. Vé khdi ni¢m, pham vi dp dung Ludt Kinh doanh bdt dong sdin doi voi
cd nhan kinh doanh bdt dong sdn

Luat KDBDS nam 2023 dugc thong qua ngay 26/11/2023, ¢6 hi¢u
luc tit ngay 01/08/2024,% thay thé cho Luat KDBDS nam 2014. Vé pham
vi diéu chinh, khoan 1 Pi¢u 1 Luat KDBDS nam 2023 quy dinh: “Luat
nay quy dinh vé kinh doanh bt dong san, quyén va nghia vu cta t6 chuic,
cd nhan trong kinh doanh bit dong san va quan ly nha nudc vé kinh doanh
bat dong san”.

Veé khdi niem KDBDS, theo khoan 1 Diéu 3 Luat KDBDS nam 2023,
KDBDS dugc gidi thich “Ia hoat dong nhaim muc dich tim ki€m loi nhuan
thong qua viéc bo von dé tao 1ap nha 6, cong trinh xay dung, quyén st dung
dit da c6 ha tang ky thuat trong du dn bit dong san d€ bdn, chuyén nhugng;
cho thué, cho thué lai, cho thué mua nha &, cong trinh xay dung; cho thué,
cho thué lai quyeén st dung dit da cd ha ting ky thuat trong dy dn bt dong
san; chuyén nhuong du dn bit dong san; kinh doanh dich vu bit dong san”.
Nhu vay, KDBDS theo quy dinh cta Luat KDBDS hién hanh bao gom
kinh doanh hang héa BDS (gobm: cong trinh xiy dung, quyén st dung dit
da c6 ha tang ky thuat, du dn BDS) va kinh doanh dich vu BDS (gom: moi
gid1 BDS, san giao dich BDS, tu vin BDS va quin ly BDS). Theo quy dinh
nay, hanh vi chi dugc 1a kinh doanh hang héa BDS khi théa man cic diu
hi¢u: (1) bé vén dau tu tao lap hang héa BDS d¢€ giao dich va (i) ¢6 muc
dich sinh lgi. Bai viét nay chi ban vé di¢u ki¢n kinh doanh hang héa BDS
cta cd nhan.

Tu noi ham khdi niem KDBDPS trén ta ¢6 thé két luan, mot cd nhan
khi giao dich BDS chi dugc coi 1a KDBDS khi ho [a ngusi bo vén dau tu
tao lap BDS (Ia nha 6, cong trinh xay dung, QSDD) dé nhim muc dich
sinh 1¢1. Véan dé bat cap la phdp luat khong cé giai thich the nao la “tao lap
nha 6, cong trinh xay dung, QSDD”. “Tao lap” & day ¢6 phai bit buoc Ia
ty dau tu xay dung hay bao gom ca trudng hop thong qua giao dich dé cé
duge BDS? Trong s6 cdc truong hgp ma Luat KDBDS nim 2023 khong
diéu chinh dugc quy dinh tai khoan 2 Piéu 1 thi ¢é 2 trudng hgp lién quan
dén viéc giao dich BDS cuaa cd nhan: (i) “cd nhan bdn nha 6, cong trinh xay
dung, chuyén nhugng quyén st dung dit theo ban dn, quyét dinh cia Toa
dn hodc phdn quyét, quyét dinh cua trong tai thuong mai, quyét dinh cua
c6 quan nha nudc cé thim quyeén khi giai quyét tranh chip” (diém ¢) va (ii)

2 Ban dau, khoan 1 Pieu 82 Luat KDBDS nim 2023 quy dinh Luat nay ¢6 hiéu luc tu
01/01/2025. Tuy nhién sau d6 Qudc hoéi da thong qua Luat s6 43/2024/QH14 29/6/2024
cho phép Luat KDBDS nam 2023 (cung vdi Luat Nha 6 nim 2023, Luat D4t dai nam 2024)
c6 hiéu luc sém tii 01/08/2024.
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“cd nhan chuyén nhugng, cho thué, cho thué lai quyén st dung dit khong
thudc truong hop chu dau tu kinh doanh quyén st dung dit da c¢6 ha ting
ky thuat trong du dn bit dong san” (diém d).

Quy dinh trén ¢6 thé hiéu cdc trudng hop cd nhan giao dich BDS thuéc
pham vi diéu chinh ctia Luat KDBDS gom: (i) cd nhan chuyén nhuong, cho
thué, cho thué lai QSDD thuoc trudng hop chu dau tu kinh doanh QSDD
da ¢6 ha taing ky thuit trong dy dn BDS ma “khong theo” ban dn, quyét
dinh cua Toa dn hoic phdn quyét, quyét dinh caa trong tai thuong mai,
quyét dinh cua co quan nha nudc ¢6 thim quyén khi gidi quyét tranh chap
va (ii) ¢d nhan bdn nha 6, cong trinh xiy dung “khong theo” ban dn, quyét
dinh cua Toa dn hoic phdn quyét, quyét dinh caa trong tai thuong mai,
quyét dinh cta co quan nha nudc ¢6 tham quyeén khi gidi quyét tranh chip,
vdi dieu kién cdc giao dich nay “nhim muc dich sinh 1¢1”. Tuy nhién nhu
da phan tich ¢ trén, muc dich sinh lo1 la vin dé mang tinh “y chi”, khong
c6 ¢o s6 dé xdc dinh. Bén canh d6, cd nhan cing khong thé [a chu dau kinh
doanh QSDD di ¢6 ha ting ky thuat trong du dn BDS, trii khi ho thanh lap
doanh nghi¢p, hop tdc xa d€ kinh doanh BDS. Nhung néu nhu vay thi ho
tham gia giao dich khong phai véi tu cich cd nhan ntia. Cho nén, quy dinh
nay c6 thé gy ra su chong ldn véi quy dinh cua Bo luat Dan sy nam 2015
trong viéc diéu chinh cdc giao dich dan sy vé BDS cua cd nhan.

2.2. Diéu kién doi véi cd nhan kinh doanh bdt dong sdn

Ve diéu ki¢n kinh doanh, khodn 1 Biéu 9 Luat KDBDS nim 2023 quy
dinh: “T6 chuic, cd nhan khi kinh doanh bit dong san phai thanh 14p doanh
nghiép theo quy dinh cua phdp luit vé doanh nghié¢p hoic thanh 1ap hgp tdc
x4, lién hi¢p hop tic xa theo quy dinh caa phdp luat vé hop tdc xa, ¢ nganh,
nghe kinh doanh bit dong sin (goi chung la doanh nghi¢p kinh doanh bt
dong san), tril truong hop quy dinh tai khoan 3 va khoan 4 Biéu nay”. Va
theo khoan 3 Di¢u 9 Luat KDBDS nim 2023: “Cd nhan kinh doanh bat
dong san quy mo nho thi khong phai thanh 1ap doanh nghiép kinh doanh
bit dong san nhung phii ké khai nop thué theo quy dinh ctia phdp luat”.

Nhu vay, diéu kien KDBDS c6 ban 1a thanh lap mot t6 chiic ¢6 chuc
ning kinh doanh (doanh nghié¢p). Péi véi cd nhan thi Luat KDBDS chia
thanh 2 trudng hop: KDBDS “quy moé nhd” thi khong phai thanh lap
doanh nghi¢p KDBDS; truong hgp KDBDS “quy moé khong nhé” thi
phai thanh lap doanh nghi¢p KDBDS. Luit KDBDS nim 2023 di bé &
didu hiéu “giao dich thuong xuyén” d€ xdc dinh cd nhan c6 phai thanh lap
doanh nghi¢p dé KDBDS hay khong.

Vin d¢é nay sau dé da duge quy dinh chi tiét tai Nghi dinh 96/2024/
ND-CP 24/7/2024 vé quy dinh chi ti€t moét s¢ diéu cua Luat KDBDS.
bieu 7 Nghi dinh 96/2024/ND-CP vdi tiéu dé “Kinh doanh bit dong san
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quy mo6 nho; khong nham muc dich kinh doanh va duéi mic quy mo nho”
¢6 né1 dung nhu sau:

“1. Cd nhan kinh doanh bt dong sain quy moé nho phai ddp ting cdc
yéu cau sau:

a) Khong thuéc truong hop phai lap du dn dau tu theo quy dinh cua
phdp luat vé xay dung, nha &;

b) Khong thuoc trusng hop ¢é gid tri qud 300 ty dong trén mét hop
dong va ¢ s6 Tan giao dich qud 10 Tan trong mét nam. Trudng hop giao
dich 01 Ian trong moét nam thi khong tinh gid tri.

2. T6 chuc, cd nhan bdn nha 6, cong trinh xay dyung, phan di¢n tich san
xdy dung trong cong trinh xay dung khong nham muc dich kinh doanh hoic
bdn, cho thué, cho thué¢ mua nha 6, cong trinh xiy dung, phin di¢n tich san
x4y dung trong cong trinh xay dyng dudi miic quy mo nhd, bao gdm:

a) Cd nhan khong thuéc truong hop phai lap du dn dau tu theo quy
dinh cua phdp luat vé xay dung, phdp luat vé nha 6;

b) Té chic khong thudce trusng hop ¢d gid tri qud 300 ty dong trén
moét hgp dong va ¢6 s6 Tan giao dich qud 10 an trong moét nam. Trudng
hop giao dich 01 Ian trong mét nam thi khong tinh gid tri.”

Ngoai tiéu dé khd t6i nghia (khong nhaim muc dich kinh doanh va
dudi quy moé nho),” quy dinh cua Pieu 7 Nghi dinh 96/2024/ND-CP
c6 né1 dung khd bat hop ly vi né thiéu su dong bo gitia cdc tiéu chi, giy
ra rit nhiéu bin khoin, kho hiéu cho viéc thuc thi. Cian ci vao quy dinh
nay, chuing ta ¢6 thé phan chia quy dinh lién quan dén viéc giao dich (kinh
doanh) BDS cua c¢d nhan thanh hai trudng hop:

2.2.1. Cd nhdn kinh doanh bdt déng san quy mé nhé

bé thuoc truong hgp nay, cd nhan KDBDS phai ddp ng ci 2 loai
dieu kién quy dinh tai diém a, diém b khoan 1 Diéu 7 Nghi dinh 96/2024/
ND-CP. Véi dieu kién tai Diém a Ia “Khong thuoc trusng hop phai lap du
dn dau tu theo quy dinh cta phdp luat vé xay dung, nha 6” thi khd r6 rang,
khong ¢6 gi d€ phan van.

Tuy nhién, diém b khoan 1 Piéu 7 Nghi dinh 96/2023/ND-CP lai
khd ric r6i khi khong chi ding lai 6 viéc lam 1o thé nao la “quy mé nho”
dugc quy dinh trong Luat KDBDS ma né con quy dinh thém vé tiéu chi
s6 [an giao dich trong mét nam caa cd nhan. Theo d6, cd nhan giao dich
KDBBS chi dugc coi la “quy mo6 nhé” khi ddp vng duge ca 2 dieu kién: (1)
gid tri giao dich “khong qud 300 ty dong” trén mét hgp dong va (i) s6 [an
giao dich khong qud 10 Tan mot nam. C6 thé thdy, quy dinh nay khong chi

3 Khoéng c6 cin cu nao dé khang dinh cd nhan giao dich BDS khong thuoc trusng hop phai lap
du dn dau tu thi khong phai la KDBDS hoic la giao dich dudi quy mo nhé. Thuic chit, khong
¢6 quy dinh nao cua phip luat xdc dinh gid tri giao dich kinh doanh BDS bao nhiéu thi dugc
coi 1a “nhoé”, ké ca giéi han muic t6i da 300 ty dong/giao dich.
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dua vao gid tri giao dich ma con dua vao tinh chit “thudng xuyén” cua viéc
thuc hién giao dich. Nhung, néu cd nhan thu¢c “trudong hgp giao dich 01
[an trong moét nam thi khong tinh gid tri”. Tuic la néu cd nhan mdi nam chi
giao dich mot Ian thi gid tri mot hop dong cho du 16n dén muic bao nhiéu
cting khong coi Ia KDBDS hoic la KDBDS quy mé nho.

O mot khia canh khéc, cang theo quy dinh nay, néu c4 nhan giao dich
BDS thuéc cdc trudng hop sau day thi khong duge coi la KDBDS quy mé
nho: (i) Giao dich vdi tan suit trén 10 [in/nam khong phan bi¢t gid tri giao
dich; va (i1) Giao dich tii 2 [an/nam tré lén va trong d6 ¢ 1t nhit 1 giao dich
c6 gid tri hgp dong trén 300 ty dong. Pay Ia dieu rit bat hop ly béi rit ¢6
thé sé¢ xdy ra trudng hop tong gid tri giao dich BDS ctia mét cd nhan nay l6n
hon téng gid tri giao dich BDS khdc nhung cd nhan ¢6 téng muic giao dich
trong mét nam 1én hon van duge coi Ia KDBDS quy mo nhé so véi trudng
hop con lai. Vi du: cd nhan X thuc hién 10 giao dich BDS/nam, gid tri moi
giao dich [a 200 ty dong, téng gid tri giao dich mét nam sé 12 2000 ty dong
thi s¢ dugc coi Ia KDBDS quy m6 nho; nhung néu cd nhan Y thuc hién 2
giao dich BDS/nam, trong d6 ¢6 1 giao dich ¢6 gid tri 1a 300,1 ty dong, giao
dich con lai ¢6 gid tri dudi 300 ty dong, téng gid tri 2 giao dich nay vi vay
khong 16n hon 600 ty dong nhung trudng hgp nay lai khong ddp ing duge
dieu kien KDBDS quy mo6 nho.

bié€m khong phu hop ntia cta khoan 1 Bieéu 7 Nghi dinh 96/2024/

ND-CP Ia “dinh dong” tit ca cdc hinh thiic giao dich BDS d¢€ xdc dinh
ddu hiéu KDBDS quy mo 16n hay nho. Cin thiy ring, gid tri cia mot
giao dich cho thué thuong thip hon rit nhiéu so véi giao dich mua bdn,
chuyén nhugng BDS. Néu thuc hién theo quy dinh néi trén, mét ¢d nhan
c6 nhiéu phong tro cho cong nhin thué vdi doanh thu khong ding ké van
phai thanh lap doanh nghi¢p KDBDS néu giao két trén 10 hop dong cho
thué/nim trong khi cd nhan khdc chi ¢in bdn, chuyén nhugng dudi 10 Tan/
nam va moi [an giao dich gid tri hgp dong khong qud 300 ty dong thi van
khong phai thanh lap doanh nghié¢p. Vdi thuc trang nay, quy dinh vé diéu
kién thanh lap doanh nghi¢p d€ giao dich BDS déi vdi cd nhan sé hoan
toan khong ¢é y nghia va tham chi né con giy khé khan cho viéc thuc hi¢n
quyén dinh doat cta chu s6 huu tai sin (BDS) vén da duge quy dinh trong
B6 luat Dan sy nam 2015 (Piéu 192).
2.2.2. Cd nhdn ban nha 6, cong tnnh xdy dung, phdn dién tich san xdy dung trong
cong tnnh xdy dung khong nham muc dich kinh doanh hodc ban, cho thué, cho thué
mua nha 6, cong trinh xdy dung, phdn di¢n tich san xdy dung trong cong trinh xdy
dung dudi miic quy mé nhé

Theo diém a khoan 2 Pi¢u 7 Nghi dinh 96/2024/ND-CP thi day la
truong hop “Cd nhian khong thudc truong hop phéi lap du dn dau tu theo
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quy dinh ctia phdp luat vé xay dung, phdp luit vé nha 6”. Quy dinh nay rit
chu quan vi né khong dua vao muc dich sinh 1¢1 nhu quy dinh cta Luat
KDBDS va cung khong dua vao gid tri, tinh chit thudng xuyén chuyén
nghi¢p cua cd nhan trong viéc thuc hién giao dich BDS ma chi duya vao
dau hi¢u c6 “thudc truong hgp phai lap dy dn dau tu theo quy dinh cua
phdp luat vé xay dung, phdp luat vé nha 6” hay khong. Quy dinh nay ctng
mau thuin véi quy dinh tai khoin 1 Pi¢u 7 Nghi dinh 96/2024/Nb-CP
vi néu cd nhan ddp ung diéu kién “khong thuoc truong hgp phai lap du dn
dau tu theo quy dinh cua phdp luat vé xay dung, phdp luat vé nha 6” giéng
nhu quy dinh tai diém a khoan 1 nhung khong ddp tuing diéu kién tai diém
b khoan 1 Bi¢u 7 Nghi dinh 96/2024/ND-CP vé gid tri giao dich, s6 lan
giao dich/nam thi cang sé bi coi Ia KDBDS. Nhiing han ché, bit cip nay sé
khién quy dinh tai Di¢u 7 Nghi dinh 96/2024/ND-CP khé ma thuc hién
dugc trén thuc té.

3. Giai phap phap ly hiéu qua d6i véi ca nhan kinh doanh bat dong
san
3.1. Sy can thiét kiém sodt giao dich bdt dong sdn cia cd nhan
3.1.1. Ddm bdo su lanh manh cho thi truong bdt déng sdn, gop phdn phong ngita
t6i pham

Kiém sodt chit ché giao dich BDS cua cd nhan Ia viéc 1am can thiét
dé dam bao sy lanh manh cua thi trusng BDS. Ké tii khi dugce thiia nhan
til dau nhting nam 1990 dén nay, thi truong BDS Viét Nam da c¢6 su phit
trién 16n nhung ctung phdt sinh nhiéu tiéu cuc, dac biét a tinh trang dau co
cd nhan.* Tinh trang nay lam cho gid ca BDS, dic biét Ia gid nha & tai Viét
Nam cao mot cdch bat hop ly, gay ra bit cong va anh hudéng xdu dén phin
16n ngudi lao dong.” Hién tugng rua tién thong qua cdce giao dich BDS cung
ngly cang tré nén phé bién da tao co hoi cho nhiing t61 pham nguy hiém
“lam sach” nguon tién bit hop phdp cta minh.°
3.1.2. Bdo ddm céng bang xa hgi

Trong nhi¢u nam qua, thu€ thu nhip tii chuyén nhu¢ng BDS cua
cd nhan ¢ Vi¢t Nam dugce dp dung mot miic thu€ suidt chung duy nhat
Ia 2% trén gid tri giao dich, khong phan biét cd nhin chuyén nhuong

4 Luu Qudc Thdi, “Ban vé vin dé dau co dit dai trong thi trusng bt dong san ¢ nudc ta”, Tap
chi Khoa hoc phap ly, s6 01(32), 2006, tr. 19-25.

5 Anh Ky, “Gid nha trung binh ¢ Viét Nam gip 24 Ian thu nhap ho gia dinh”, Bdo dién tir
Vnexpress, 2024, https://vnexpress.net/gia-nha-trung-binh-o-viet-nam-gap-gan-24-lan-thu-
nhap-ho-gia-dinh-4719216.html, truy cap ngay 22/9/2024.

6 Vy Anh, “Chu tich Van Thinh Phdt “rua tién” thong qua dau tu bt dong san, chuyén tién ra
nudc ngoai”, Bdo di¢n tit Ddang Cong san Viét Nam, 2023, https://dangcongsan.vn/phap-luat/
chu-tich-van-thinh-phat-rua-tien-thong-qua-dau-tu-bat-dong-san-chuyen-tien-ra-nuoc-
ngoai-656646.html, truy cap ngay 22/9/2024.
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BDS vi nhu ciu cuéc séng hay nhaim muc dich kinh doanh.” Trong khi
dé, thué¢ thu nhap tu chuyén nhugng BDS d61 véi t6 chiic kinh doanh
dugc dp dung muic 20% trén 1oi nhuin c¢é duge. Chinh sich khdc biét
veé thu€ nay di tao ra su bit cong gitia doanh nghi¢p KDBDS va cd nhin
KDBDS. Bén canh d6, viéc “cao bang” thué suit 2% trén téng gid tri
chuyén nhugng déi véi cd nhan chuyén nhugng BDS ma khong dua vao
loi nhuan c¢é duge da lam cho thué thu nhap cd nhan tu chuyén nhugng
BDS khong con diing ban chit va ctng gay bit cong cho nhung cd nhan
chuyén nhugng BDS khong ¢6 161 nhuén, tham chi con bi thua 16. Béi
vdi nhing ¢d nhan giao dich BDS vdéi tinh chit dau co thi lai duge hudng
loi 16n ti chinh sich thué¢ nay. Do d6, viéc khic phuc nhting bit hop ly
trén Ia viec lam cip thi€t dé dim bdo sy cong bing xa hoi va cong bing
trong KDBDS, tao co héi cho nhting ngudi ¢ thu nhip trung binh tiép
can dugc nha 8.8
3.2. Dinh huong hoan thién phdp ludt vé giao dich, kinh doanh déng sdin
cia cd nhan
3.2.1. Thay d6i chinh sdch d6i vdi cd nhan kinh doanh bdt déng sdn

Quy dinh vé di¢u kién phai thanh 1ap doanh nghi¢p déi véi cd nhan
KDBDS “quy mo khong nho” ¢6 thé coi la mét nd lyc ctia nha lam luat
trong viéc kiém sodt hoat dong KDBDS cta ¢d nhan, hudéng dén moi
trudng cong bang trong KDBDS. Tuy nhién, viéc dit ra qud nhiéu tiéu
chi thi€u h¢ théng va thi€u logic nhu quy dinh tai Biéu 7 Nghi dinh
96/2024/ND-CP s¢ khién sy ¢6 ging nay khong dat duge két qua nhu
mong mudn. Vi viy, Nha nudc khong nén c¢6 sy phan biét gita c¢d nhan
KDBDS quy mo6 nhé va quy mo khong nho dua vao gid tri giao dich. Péi
VOl tit ca cdc chu thé dau tu xay dung nha 6, cong trinh xdy dung ma phai
lap du dn dau tu theo phdp luat nha 6, phdp luat xay dung thi déu phii
thanh 14p doanh nghiép hoic hop tic xa. Péi véi truong hop cd nhan tao
lap, giao dich BDS khong thudc trudng hgp nay thi sé coi nhu giao dich
dan su ve BDS.
3.2.2. Hoan thi¢n chinh sdch diéu tiét thi truong bdt dong san thong qua chinh sdch
thué tai sdn

Chinh sich di¢u tiét thi trudng BDS Tan dau tién dugce ghi nhan trong
Luat KDBDS nim 2023. Theo khoin 5 Di¢u 7 Luat nay thi Nha nudc cé
chinh sich d¢ dieu tiét thi truong BDS, bio dam thj truong BDS phit trién
lanh manh, an toan, bén ving. Muc 1 Chuong IX tit Bi¢u 77 — 79 Luat

7 Khoan 1 Pieu 14 Luat Thué thu nhap cd nhan (da dugc sta d6i, bé sung béi Luat s6 71/2014/
QH13).

8 Dao Xuan Hoi, Doan Hong Nhung, Nguyen Vinh Hung, “Personal income tax levied on real
estate business in Vietnam: Reality and some recommendation”, Journal of Law and Sustainable
Development, 2023, https://doi.org/10.55908/sdgs.v11i11.1489.
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KDBDS nam 2023 da quy dinh cdc noi dung nhu: nguyén tic, bién phdp va
thim quyén diéu tiét thi truong BDS. Tuy nhién, mot trong cdc bién phdp
mang tinh thi trudng rit quan trong dé su dung diéu tiét thi truong BDS
c6 hi¢u qua la bién phdp tai chinh da khong dugce dé cap. Khoin 3 Ditu 78
Luat KDBDS nim 2023 chi quy dinh “Gia han nop thué cho cdc d61 tuong
hoat dong trong linh vuc kinh doanh bit dong san ¢6 khé khin dic biét
trong tling thoi ky”” ma khong st dung cong cu thué dé dieu tiét thi trusng.
Vié¢c dp dung chinh sich thué€ chéng dau co bit dong san da duge de xuit
nhiéu nim qua va gan day ciing di duge nhic lai trén trang thong tin dién
ti Bdo Chinh phu nhung van chua tré thanh hién thuc.’

Theo nghién ciu cuaa tic gia Hoang Thi Thuy Nguyét duge cong bo
trén Tap chif Mo61 trudng s6 2/2024, nhiéu nudc trén thé gidi da dp thué cao
doi véi dit dé€ tréng dé han ché dau co dit dai, ké ca nhung nudc phdt trién
va dang phit trién. Piéu nay chang nhting gitip lam giam hién tugng dau co
ma con lam ting hi¢u qua su dung dit, giip ngudn vén duge luan chuyén
hop ly, thic ddy phiét trién kinh t€ - xa héi bén ving.'” Ngoai ra, bén canh
viéc dinh thué€ cao d6i véi dit d€ trong, nhiéu nudc con dinh thué theo
mtc lay tién d6i véi trusng hop giao dich BDS c¢d nhian mang tinh dau co,
theo do, thoi gian nim gitt BPS cang ngin thi thué sudt cang cao. Chinh
sich cang giip han ché€ ding ké hanh vi dau co BDS cua cd nhan, giip binh
6n thi truong BDS." Vdi vai trd 1a chu s6 hiu (dai dién) d6i véi dit dai,
Nha nudc con ¢6 thé thyc hién chinh sich “diéu tiét gid tri ting thém tu
dat khong do dau tu cua nguoi si dung dit mang lai” thong qua cdc nghia
vu tai chinh ctia nguoi stt dung dit dé binh 6n thi trusng.'? Chinh sdch thu¢
thu nhap tit chuyén nhugng BDS déi véi ¢d nhan phai ¢6 su thay d6i, d6 1a
phéi dua trén lgi nhuan cé dugc tii chuyén nhuong BDS néu BDS d6 1a san
phidm trong du dn dau tu KDBDS.

3.2.3. Thay déi phuong thiic thanh todn trong giao dich bdt dong sdn cia cd nhdn

Cung trong chinh sich cua Nha nudc d61 véi dau tu KDBDS, khoan
6 bieu 7 Luat KDBDS nim 2003 ¢6 quy dinh: “Nha nudc ¢6 chinh sich
dé€ t6 chuc, cd nhan thuc hi¢n thanh todn khong dung tién mit trong giao
dich bt dong san”. Cu thé héa chinh sich nay, khoan 2 Diéu 48 Luat

9 Chinh phu, “Khong thé d€ cdc nha dau co mua gom bat dong sin, tich trit bién d6 thanh loi
nhuan khéng 10 trong tuong lai”, Bdo Bi¢n tii Chinh phu, 2023, https://xaydungchinhsach.
chinhphu.vn/chuyen-gia-de-xuat-danh-thue-de-ngan-chan-tinh-trang-dau-co-bat-dong-
san-119230217170824716.htm, truy cap ngay 23/9/2024.

10 Hoang Thi Thuy Nguyét, “Ddnh thu¢ dit do thi bo tréng: Kinh nghiém quéc t€ va ham y
chinh sdch d6i véi Viet Nam”, Tap chi Moi truong, s6 2, 2024, tr. 47-50.

11 Luu Quéc Thdi, “Giai phdp ditu tri nhiing con sét gid khong binh thusng trong thi trudng
bat dong san”, Tap chi Tai nguyén va Méi truong, s6 10(48), 2007.

12 Luu Qudc Thdi, “Piéu tiét gid tri ting thém tu dit khong do dau tu cta ngusi st dung dit
mang lai”, Tap chi Khoa hoc phap ly, s 03(115), 2018, tr. 18-25.
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KDBDS nim 2023 quy dinh chu dau tu du dn, doanh nghi¢p KDBDS,
doanh nghi¢p kinh doanh dich vy BDS nhan tién thanh todn theo hgp
dong KDBDS, hop dong kinh doanh dich vu BDS tu khich hang thong
qua tai khoan mé tai t6 chuc tin dung trong nuéce hogc chi nhdnh ngan hang
nudc ngoai dang hoat dong hgp phdp tai Viet Nam. Pay la mot diém mdi
tié€n bo, hudng dén kiém sodt nguon tién caa khdch hang cd nhan trong giao
dich BDS, dam bio minh bach thi truéng va phong chéng rta tién duge
quy dinh trong cdc nguyén tic KDBDS (diém b khoin 4 Dieu 23 Luat
KDBDBS nim 2023). Tuy nhién, su d61 méi nay vin chua dit khodt khi
phdp luat khong bit buoc hinh thiic thanh todn nay déi véi cd nhan. Vi vay,
dé€ c6 thé kiém sodt hiéu qua hanh vi giao dich BDS mang tinh kinh doanh
cta ¢d nhan, Nha nudc c¢an sém quy dinh va dp dung hinh thiic thanh todn
khong dung tién mit d6i véi loai chu thé nay."” Lam duge diéu nay thi Nha
nudc khong can phai dém s6 [an giao dich trong nam hay dua vao gid tri
giao dich dé bit buoc budc cd nhan thanh lap doanh nghi¢p méi duge giao
dich (kinh doanh) BDS.

Két luan

Thuc hién giao dich BDS cua cd nhan la mot quyén mang tinh chit
dan sy, mot loai vat quyén da duge BLDS nim 2015 ghi nhan.' Tuy nhién,
Vi co ché phdp luit hién nay, giao dich nay c¢6 thé chiju sy diéu chinh cua
phdp luit dan sy (néu la giao dich dan su) hoic Luat KDBDS (néu Ia giao
dich KDBDS). Viéc kiém sodt hanh vi giao dich BDS nhim muc dich sinh
loi ctia cd nhan Ia can thiét dé dam bao sy lanh manh cua thi truong BDS,
ngin ngtia nhung hanh vi tiéu cuc nhu dau co, ria tién cting nhu dam bao
su cong bing gitia cdc loai chu thé KDBDS nhung ctung khong duge lam
anh huéng dén quyeén dan sy nay. Néu mién cudng bang moi cich nhim
dp dat yéu cau KDBDS dugce quy dinh d6i véi doanh nghiép dé dp dung
cho cd nhan la dieu khong phu hop, trong khi kinh nghiém thuc tién moét
s6 nudc da ¢6 nhung giai phdp khdc t6t hon.

Qua nhting phan tich 6 trén, tdc gia cho rang, d€ hai hoa dugc cdc
muc tiéu diat ra va dam bao su dong bé gitia cdc linh vuc phdp luat, Luat
KDBDS cian dugc stia d6i theo hudng chi yéu ciu cd nhan thanh lap
doanh nghi¢p KDBDS khi ho diu tu tao lap (xay dung) BDS d¢é kinh
doanh thu¢c truong hop phai 1ap du dn dau tu theo quy dinh cua phdp
luat. D61 véi nhiing truong hop khdc, viée giao dich BDS cua cd nhan sé

13 Huong Giang, “Pai biéu Quéc hoi: “Giao dich bit dong sin bit buoc khong dung tien
mat””, Bdo Thanh tra, 2023, https://thanhtra.com.vn/phong-chong-tham-nhung/tin-tuc/
dai-bieu-quoc-hoi-giao-dich-bat-dong-san-bat-buoc-khong-dung-tien-mat-216938.html,
truy cap ngay 23/9/2024.

14 Duong DPing Hue¢, “Neén dung khdi niém vit quyeén trong Bo luat Dan su”, Tap chi Nghién ciiu
lap phdp, s6 13(293), 2015.
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dugc ditu chinh béi phdp luat dan sy. Bén canh d6, Nha nudc can sém
thay d61 quy dinh vé phuong thic thanh todn theo hudng khong dung
tien mat d6i véi tit ca cdc giao dich BDS cua cd nhan va thay d6i chinh

sich thué theo dé xuit 6 trén dé tao ra sy cong bing, minh bach va lanh
manh cho thj truéng BDS. @
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