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Tom tat
Ché dinh béi thuong dn dinh trudc bt nguon tir théng ludt (common law) va hgp déng mdu
ciia Hiép hoi Ky su tu vdn qudc t¢ (International Federation of Consulting Engineers, FIDIC)
ciing dugc xdy dung trén co sé hoc héi cdc mdu hop dong cia thong ludt. Do do, khi ché dinh
nay du nhdp vao Viét Nam, mét nudc dugc xem la theo truyén théng ddn ludt (civil law), se
6 nhitng khé khan ddt ra trong viéc dp dung ché dinh nay. Bai viét nay sé nghién ciu thuc
tién cia Vigt Nam trong viéc dp dung diéu khodn boi thuong dn dinh trudc néu trén dé minh
chiing ludn diém nay, va lya chon phdp ludt cia Hong Kong va Malaysia lam co sé phdn tich
vi cdc hé thong nay déu chiu dnh hudng cia thong ludt nhung ho lai 6 ddc diém kinh té xa
h¢i khd gan gini véi Viét Nam.

Tu khoa: boi thuong dn dinh trudc, phat vi pham, boi thuong thiét hai, hgp dong mdu FIDIC

Abstract
The regime of liquidated damages (LD) originates from the common law tradition, and the
contract forms issued by the International Federation of Consulting Engineers (FIDIC) are also
developed based on principles derived from common law models. Consequently, challenges may
arise when applying this regime in Vietnam, which is characterized as a civil law jurisdiction.
This article, therefore, examines the practical application of the LD clause in Vietnam to
substantiate this observation. Furthermore, in order to provide a sound basis for assessing the
reasonableness or unreasonableness of Vietnam’s legal framework and practices, a comparative
analysis with foreign legal systems will be employed as a scientific method. Accordingly, the
author selects the legal systems of Hong Kong and Malaysia for this comparative analysis, given
that both are influenced by the common law tradition and share socio-economic characteristics
that are comparable to those of Vietnam.
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1¢p hoi ky su tu vin qudc t& (International Federation of
Consulting Engineers, FIDIC) dugc thanh lip ti nim 1913'
va la mot t6 chiic nghé nghiép ¢ uy tin trong linh vuc xay dung quéc
t€. Piéu nay thé hié¢n 6 viéc dén nay, FIDIC da c¢6 cdc hi¢p hoi cdc ky
su tu vin cta khoing 93 qudc gia va vung lanh thé tham gia 1a thanh
vién trong d6 ¢é Viét Nam.? K€ tii khi hanh thanh va phdt trién dén

1 International Federation of Consulting Engineers, “History”, https://fidic.org/history, truy
cap ngay 01/03/2025.
2 International Federation of Consulting Engineers, “Membership associations”, https://fidic.

org/membership/membership_associations, truy cap ngay 01/3/2025.
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nay, FIDIC da ban hanh rit nhi¢u hgp dong mau FIDIC vi du nhu
Sdch do6 (Red Book), Sich bac (Silver Book), Sich vang (Golden Book)...
Médi miu hgp dong FIDIC déu ¢6 nhitdu phién ban do dugce stia d6i
b6 sung qua nhi¢u nim dé phuc vu cho nhu ciu phdt trién cua thuc té.
V1 du nhu mau Sdch D6 ra d61 sédm nhit vao nim 1957 va sau d6 dugce
stia d6i b6 sung vao cdc nim 1969, 1977, 1987, 1999 va nim 2017.°
Viéc cdc hgp ddong miu qudc t€ ra doi la vi phdp luat nédi dung cia cdc
qudc gia rit hi€ém khi cung cidp day du cic quy dinh cho hgp dong va
dic bi¢t la cho cdc dy dn I6n nén cic miu hgp dong xay dung ra do1
gitip cdc chu thé tham gia ¢6 kénh tham chiéu dé ldp di khoang trong
trong phdp luat quéc gia.* Chinh vi 1&€ d6 ma ngay tai Viét Nam, Nghi
dinh s6 37/2015/ND-CP ngay 22/04/2015 quy dinh chi tiét vé hop
dong xay dung tai Di¢u 54 khoin 3 quy dinh ring “Khuyén khich cdc
t6 chic, cd nhan van dung b6 miu di¢u kién hgp dong caa Hiép hoi
Qudc té& cic ky su tu vin (FIDIC), hop dong xiy dung mau vao viéc
xdc 1ap va thuc hién hgp dong xiy dung. Khi van dung cic hgp dong
xay dung mau cdc bén phai xem xét hi¢u chinh néi dung hgp dong
cho phut hgp véi cdc quy dinh cuaa phdp luat Viét Nam.” Nhu vay, hop
dong mau FIDIC cang dugce khuyén khich dp dung tai Viét Nam, tuy
nhién, trong qud trinh thuc hi¢n thi Nghi dinh néi trén khuyén cdo
cdc bén phai xem xét hi¢u chinh n¢1 dung hgp dong cho phu hgp véi
cdc quy dinh cua phdp luat Viét Nam.

Trong cic hgp dong mau FIDIC, vi du nhu Sich B¢, cé quy dinh
ve dieu khoan boi thuong dn dinh trudc. Tu d6, cau hoi dit ra la cdc
bén phii hiéu va dp dung di¢u khoan nay nhu thé nao néu nhu luat dp
dung cho hgp dong Ia luat Viet Nam? D€ tim ki€m cau trd 161 cho ciu
hoi nay thi viéc nghién ciu phdp luat nudc ngoai dé rit ra bai hoc kinh
nghié¢m Ia can thiét. Trong bai nghién ciu nay, tdc gid sé nghién ciu hai
h¢ théng phdp ly cua Malaysia va Hong Kong dé tim ra gidi phdp phu
hop. Hai vung lanh thé nay dugce chon dé so sdnh la béi vi ho cung ¢6
cung vi trf dia ly véi Viét Nam la khu vic Chau A va ¢6 trinh do phit
trién khong qud xa so véi Viét Nam. Thém vao dd, cid Malaysia va Hong
Kong lai 12 nhtng chu thé ma phdp luat ctia ho bi danh huéng nhiéu boi
hé¢ théng phdp luat Thong luat — Common Law nén chiu dnh huéng
nhi¢u béi phdp luat cua Anh va mau hgp dong FIDIC ban dau cung

3 Ellis Backer, Anthony Lavers, and Rebecca Major, “Introduction to FIDIC suite of contract”,
Global Arbitration Review, 2023, https://globalarbitrationreview.com/guide/the-guide-con-
struction-arbitration/fifth-edition/article/introduction-the-fidic-suite-of-contracts#foot-
note-141, truy cap ngay 01/03/2025.

4 Lukas Klee, International construciton contract law (2™ Ed.), Wiley Blackwell, 2018, tr. 92.
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dugc xay dung trén nén tang cua hgp dong xay dyng miu ctia Anh.’
Tuy nhién, trudc khi di vao tim hiéu cdc h¢ théng phdp luat néu trén thi
can tim hiéu di¢u khoin boi thudng 4n dinh trudc la gi?

1. Khai niém veé théa thuan boi thuong dn dinh trudc

Lién quan dén thuit ngu “boi thuong 4n dinh trudc”, c¢é nghién
ciu chi ra ring: “Chung ta thudng thiy trong cdc hop dong thuong
mai, xay dung ¢ yéu t6 nudc ngoai c¢é cdc dieu khoan thi¢t hai dn
dinh cham tré (delay damages) hay thiét hai dn dinh hié¢u sudt (performance
liquidated damages). Thong thuong cdc khodan thi¢t hai 4n dinh trudc néi
trén dugc thoa thuin trong hgp dong 1a mot khodn cy thé ma cdc bén
thoa thuan trudc dé boi thudng trong truéng hgp mot bén vi pham
hop dong. Khoan tién nay thuong dugc tinh todn dya trén udc lugng
ton thit ¢6 thé xdy ra do vi pham hgp dong, va dugc ghi nhan ro rang
trong hop dong. Muc dich cuaa thiét hai duge 4n dinh trudce la d€ dam
bao ring, bén bi vi pham sé nhan dugc khoan boi thudng ma khong cin
phai ching minh thié¢t hai thuc t€, dong thoi gitip trinh cdc tranh chip
phuic tap lién quan dén viéc tinh todn thiét hai”.® Nghién ctu trén cung
triing véi nghién cdu cta Marquard theo d6 boi thuong dn dinh trudc
- “liquidated damages provision (LD)”- la mét thoa thuan hop dong xdc
dinh truéc moét khoan tién thiét hai trong truong hop moét bén vi pham
thoa thuan.” Ngoai ra, ¢ nghién ciu chi ra ring di¢u khoan boi thudng
4n dinh trudc va hop dong xay dung di doi véi nhau.® Chinh vi vy ma
dieu khoan nay cang ton tai trong miu hgp dong FIDIC dién hinh nhu
quy dinh tai Piéu 8.8 vé Khodan tién thanh todn tré han cia Sich Pé
nim 1999 nhu sau:

“Néu nha thiu khong tuan thu Piéu 8.2 [thoi gian cho viéc hoan
thanh]|, nha thiu sé lam d61 tugng ctia PBieéu 2.5 [khiéu nai cia chu dau
tu] dé thanh todn khoan tién thanh todn do tré han cho chu dau tu vi
thi€u sét néu trén. Khoan tién thanh todn tré han nay sé 1a khoin dugc
4n dinh trong phu luc cua ho so thiu va dugc tinh bing moi ngay tré han

5 Ellis Backer, Anthony Lavers, and Rebecca Major, “Introduction to FIDIC suite of contract”,
https://globalarbitrationreview.com/guide/the-guide-construction-arbitration/fifth-edition/
article/introduction-the-fidic-suite-of-contracts#footnote-141, truy cap ngay 01/02/2025.

6 Vu Thi Thinh, “Yéu ciu boi thudng thiét hai udc tinh, thiét hai thuc t&€ trong hop dong
xay dung tai Viét Nam”, Tap chi Xdy dung, 2024, https://tapchixaydung.vn/yeu-cau-
boi-thuong-thiet-hai-uoc-tinh-thiet-hai-thuc-te-trong-hop-dong-xay-dung-tai-viet-
nam-20201224000025369.html, truy cap ngay 28/03/2025.

7 Luca S. Marquard, “An empirical study of the enforcement of liquidated damages clauses in
California and New York”, Southern California Law Review, Vol. 94(637), 2020.
8 Doug Jones Ao, “Navigating penalties and liquidated damages across common law and

civil law jurisdictions”, The International Construction Law Review, 2018, https://dougjones.
info/content/uploads/2023/03/Doug-Jones-Navigating-Penalties-and-Liquidated-Damag-
es-Across-Common-Law-and-Civil-Law-Jurisdictions.pdf, truy cip ngay 19/02/2025.
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tinh tii thoi diém phai hoan thanh phian cong viéc ¢6 lién quan duge quy
dinh trong hgp dong so véi ngay hoan thanh dugc ghi trong ching chi
nghi¢m thu. Tuy nhién, tong khodn tién sé 1a chinh ding theo Diéu nay
sé khong vuot qud mot khoan t61 da vé khoan tién phai trd do tré han
(néu co) duge quy dinh trong phu luc caa ho so thau”.

Tt d6, cau hoi dit ra la quy dinh nay nén duge hiéu nhu thé nao theo
phdp luat Viét Nam? Cau hoi nay dit ra [a béi vi trong tiéu dé caa Diéu
8.8 nén trén cdc bén st dung ti “damages” - khoan tién phai thanh todn
khi gay thiét hai chi khong phai “penalty” - phat vi pham. Trong phdp
luat Viét Nam, Di¢u 302 Luat Thuong mai naim 2005 quy dinh: “1. Boi
thudng thiét hai 1a viéc bén vi pham boi thudng nhting tén thit do hanh
vi vi pham hgp dong giy ra cho bén bi vi pham; 2. Gid tri boi thuong
thiét hai bao gom gid tri ton thit thyc té, truc ti€p ma bén bi vi pham phai
chiu do bén vi pham gay ra va khoan g1 truc ti€p ma bén bi vi pham ding
lé dugc hudéng néu khong cé hanh vi vi pham.” Nhu vay, ché€ dinh boi
thudng ctia Viét Nam doi hoi thiét hai duge boi thudng la “tén that thuc
t&, truc ti€p”. Hay ndi cdch khdc, bén yéu cau boi thuong phai chiing
minh dugc ¢6 thiét hai thuc t€ dé duge boi thuong va theo quy dinh tai
bieu 360 Bo luat Dan su (BLDS) nam 2015 thi cdc bén c¢6 thé thda thuan
khong phai boi thudng toan b nhu sau: “Trudng hep 6 thiét hai do vi
pham nghia vu giy ra thi bén c6 nghia vu phai boi thuong toan bé thiét
hai, trit truong hop ¢6 thoa thuian khdc hoic luit c¢é quy dinh khdc”.

Tuy nhién, khi nhin vao Piéu 8.8 caa Sich P6 1999 néu trén thi cé
vé nhu nghia vu “ching minh thiét hai” khong dat ra. Néu cdc bén thoa
thuin mét khodn tién ma bén vi pham phai thanh todn cho bén bi vi
pham ma khong doi hoi bén bi vi pham ching minh thiét hai thi trong
phdp luat Viét Nam c6 ché tai vé phat vi pham nhu duge quy dinh tai
bieu 418 BLDS nam 2015 ring “1. Phat vi pham Ia sy thoa thuan gitia
cdc bén trong hop dong, theo d6 bén vi pham nghia vy phai ndép moét
khoan tién cho bén bi vi pham.” Tu d6, cau hoi dit ra [a phdi ching quy
dinh tai Bi¢u 8.8 Sdich Pé 1999 nén dugc coi [a moét thoa thuan phat vi
pham? Tuy nhién, néu cau tra 161 cho ciu hoéi trén la ¢ thi cdc bén sé
c6 thé bi gidi han muic phat vi du nhu trong Luat Xay dung tai Dieu 146
khoan 2 1a 12% d61 véi dy dn st dung vén ngan sich nha nudc va theo
Luat Thuong mai tai Bieu 301 la 8%. Nhu vay, n€u nhin nhan Piéu 8.8
Sdch D6 1999 nhu ch€ tai phat vi pham vdéi muiic gidi han phat nhu trén
thi ¢6 vé lai khong phai 1a muc dich caa ché tai “boi thuong dn dinh
trudc” vi 6 ché€ tai nay cdc bén dn dinh muic boi thuong trudc dé va né
c6 thé cao hon muc gidi han phat vi pham. Vay thuc t€ tai Viét Nam da
c6 giai phdp nhu thé nao?
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2. Thuyc tién Viét Nam trong viéc ap dung ché tai “boi thuong
an dinh truéc’

Vu viéc thd nhit dudi day du khong lién quan dén linh vuc xay
dung nhung ban chit phdp ly Ia tuong tu véi vin dé dang duge nghién
ciiu nén ¢6 y nghia dé€ dugc trinh bay. Cu thé, trong mot quyét dinh
gidm ddéc thim cua Chdnh dn Toa dn nhan din t61 cao da tling giai
quyét mot thoa thuan theo kiéu “boi thusng 4n dinh trudc” nhu sau:
“Cdc bén thoa thuan bén vi pham phai chiu trich nhi¢m boi thudng
cho bén bi vi pham 10.000.000.000 dong, tdc la cdic bén thoa thuin
vé phat vi pham hgp dong. Tuy nhién, théa thuin nay vi pham quy
dinh tai B1éu 301 Luat Thuong mai nam 2005 vé muc phat t61 da. Toa
dn cdp so thaim va Uy ban Thim phdn Toa dn nhan dan cdp cao tai
Thanh phd H6 Chi Minh nhan dinh Coéng ty S va Cong ty V ¢6 thoa
thuan vé boi thuong thiét hai 1a khong ding. Néu xdc dinh cdc bén ¢é
thdéa thuin vé boi thuong thiét hai thi Toa dn phai lam r6 cin cud phdt
sinh trdch nhiém boi thudng thi¢t hai gom du cdc yéu t6: ¢6 hanh vi
vi pham hgp dong, c¢6 thiét hai thuc t€, hanh vi vi pham hgp dong la
nguyén nhan truc ti€p gay ra thié¢t hai va bén yéu cau boi thuong thiét
hai phai ching minh t6n thit, mic d¢ t6n thit do hanh vi vi pham gay
ra va khoan 1¢i truc ti€p ma bén bi vi pham ding & dugc huéng néu
khong c6 hanh vi vi pham. Trong khi chua lam r6 cdc no1 dung trén,
Toa dn cdp so thim budc Cong ty V boi thusng 4.000.000.000 dong,
con Uy ban Thim phdn Toa dn nhan dan cdp cao tai Thanh phd Ho
Chi Minh budc Cong ty V boi thuong 10.000.000.000 dong la déu
khong ¢6 cin cu, khong dung quy dinh tai cdc dieu 302, 303, 304 Luat
Thuong mai nim 2005”.°

Nhu vay, trong vu viéc nay, cdc bén c6 thoa thuan mot bén phai
“boi thuong cho bén kia” mot khoin ma khong yéu ciu nghia vu
ching minh thiét hai nhung Chdnh dn Toa dn t61 cao lai bao dé la
“phat vi pham” va phai bi giéi han béi quy dinh ctia PBieu 301 Luat
Thuong mai nim 2005, tit d6, bic bé quyét dinh cua Uy ban Thim
phdn Toa dn nhan dan t61 cao khi cho d6 1a théa thuan boi thudng dé
chdp nhan toan b khodn tién théa thuan khi chua lam ré6 néi dung
ve “muc do thiét hai truc ti€p”. Tuy nhién, gidi phdp nay cua Chdnh
dn Toa d4n nhan dan t61 cao chua dugc xem 1a 4n 1¢ nén sau dé van cé
mot giai phdp khdc.

Cu thé, mot Quyétdinh s6 660/2022/KDTM-PT ngay 10/11/2022
cua Toa dn nhan dan Thanh phé H6 Chi Minh dudi day da lam cho

9 Quyét dinh khing nghi gidm déc thim s6 11/2020/KN-KDTM ngay 09/6/2020 cia Chdnh
dn Toa dn nhan dan t6i cao.
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thuc tién caa Viét Nam veé ch€ tai “boi thuong 4n dinh trudc” vo cung
phong phu. Cu thé, ban dn nay gidi quyét tranh chdp lién quan dén mot
hgp dong ma cdc bén cé thoa thuin veé ché tai cho vi pham hgp dong
tai Muc 3 ctia Phu luc hgp dong s6 A02 nhu sau: “Theo quy dinh cta
hgp dong, néu nha thiu phu khong hoan thanh toan bé du dn hoic mot
phan du dn dung han thi nha thiu phu phai thanh todn cho nha thau
chinh khoan phat bang 0.2% téng gid tri hop dong (khong tinh VAT)
cho moét ngay tré han va khong vuct qud 10% tong gid tri hop dong.
Thém vao d6, néu bén B [Nha thau phuy] tré han trong viéc hoan thanh
du dn theo tién d¢ cua hgp dong dugc xdc dinh 1a ngay 10/3/2017 thi
bén B sé bi phat 300.000.000 dong cho moi ngay tré han”.

Trong théa thuin nén trén, cic bén c¢é hai ché€ tai ma cic bén
dung tu “phat”, nhung Toa dn lai xdc dinh ban chit caa hai ché tai d6
hoan toan khdc nhau.

D61 vii ché tai thud nhit — tdic cau thd nhdt cua thoa thuan néu
trén — Toda dn xdc dinh d6 1a phat vi pham theo phdp luit Viét Nam
v6i lap luan nhu sau: “Xét, tai Bieu 10.1 Hgp dong xay dung 001,
khoin 2 Pi¢u 4 Phu luc hgp dong AO1 va muc 3 Phu luc hop dong
A02, cdc bén thoa thuan muc phat t61 da khong qud 10% gid tri hop
dong, 1a khong phtut hop véi ban chit caa ché€ tai phat vi pham trong
giao dich thuong mai theo quy dinh cuaa phdp luit, nén khong duge
chdp nhan. Toa dn cdp so thidm xdc dinh muc phat vi pham tai Diéu
10.1 Hop dong xay dung 001, khoan 2 Pieu 4 Phu luc hgp dong A01
va muc 3 Phu luc hgp dong A02 khong qud 8% gid tri phan nghia vu
hop dong bi vi pham, 1a ¢6 co s6, phu hop véi quy dinh tai Pieu 301
Luat Thuong mai nam 2005.”

P61 véi ché tai thud hai — tdc cau con lai cia Muc 3 cua Phu luc
hop dong s¢ A02 thi Toa dn nhan dan Thanh phd H6 Chi Minh cho
rang: “Ngoai ra, néu bén B cham hoan thanh thi cong dy dn theo tién
d6 da cam két [a ngay 10/3/2017, thi bén B sé bi phat 300.000.000
dong cho 1 ngay cham ti€n do” dugc xem la moét théa thuan vé boi
thuong thiét hai. Nguyén don cho ring, day la théa thuian veé phat vi
pham, [a khong ¢6 co s6, khong duge chdp nhan.” Theo Toa dn thi “la
vin dé chua dugc phdp luat quy dinh” nhung Tda vin cin phii xem
xét d€ dim bao quyén lgi cua cdc bén. Sau khi xem xét thi Toa dn cho
rang phdp luat c6 cho phép cdc bén duge théa thuan dp dung cung lic
viia boi thuong thiét hai va via phat vi pham nén viéc cic bén thoa
thuan “bo1 thuong 4n dinh trudc” duge chidp nhan “tuy nhién, mic
boi thudng thiét hai tinh trudc theo thda thuin cua cdc bén sé dugc
xem xét lai n€u né qud Ién so vdéi thiét hai thuc t€ cua bi don, 1a dé
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dam bao quyén loi hgp phdp cua nguyén don”. Sau d6 Toa di vao két
luan nhu sau: “Xét, [...], nguyén don dia vi pham hgp dong la chim
hoan thanh toan bo coéng trinh, nén phii boi thuong thiét hai theo
thoa thuan cua cdc bén, cu thé nhu sau: 300.000.000 dong x s6 ngay
cham tién d¢ 1a 37 ngay (tinh tit ngay 25/5/2017 dén ngay 01/7/2017)
= 11.100.000.000 dong. Téng s6 tien boi thuong thiét hai tinh trudc
11.100.000.000 dong Ia thip hon thiét hai thuc t€ cua bi don, nén
dugc chdp nhan. Tai phién toa phic thim, bi don thay d6i yéu ciu
phan t6, chi yéu cau nguyén don boi thuong thiét hai tuong ung vdi
s& tién bi chu dau tu phat 1a 21.274.200.000 dong, 1a khong phu hop,
nén chi duge chip nhin moét phan.”

Nhu vay, mic dit khing dinh théa thuan cta cdc bén 1a théa thuan
“boi thuong 4n dinh truéc” nhung Toa dn vin d6i chiéu véi thiét
hai thuc t€ d€ xdc dinh muc thiét hai phai boi thuong. Piém ddng
chi y trong vu viéc nay nuia la thiét hai thuc t€ bén bi vi pham phii
chiu la “21.274.200.000” nhung Toa dn chi cho bén bi hai nhin tié¢n
boi thuong theo miic cua “thoa thuan boi thudng in dinh trudc” la
11.100.000.000 — thip hon so vdi thiét hai thuc t&€ Tu vu viéc trén
thi cau hoi dit ra 1a néu cdc bén trong hop dong trong tuong lai rit
kinh nghiém tit vu viéc nay va thoa thuian trong hgp dong ring bén
vi pham viia phai chiu phat vi pham, boi thudng dn dinh trudc va boi
thuong thiét hai thi khi ¢6 vi pham, bén bi vi pham ¢é dugce dp dung
cung lic ba ch€ tai néu trén hay khong? Néu nhin vao quy dinh cua
phdp luat Viét Nam thi ¢6 vé nhu diéu nay khong bi cdm nhung viéc
dp dung nhu vay c6 thyc sy cong biang va thoa ding cho tit ca cdc bén
hay khong? D€ tra 161 cho vin d¢ nay thi chung ta ¢6 thé di vao nghién
ciu phdp luat nudc ngoai cia Hong Kong va Malaysia nhu la moét vi
du dé tham khio.

3. Bai hoc kinh nghiém tu phap luat caa Hong Kong va
Malaysia vé thoa thuan “boi thuong an dinh trudc”

Diau tién, ching ta sé di tim hiéu phdp luit cua Hong Kong veé
ch€ tai nay. Vé vin dé nay thi Hong Kong khong ¢6 vin ban phdp luat
riéng ma ché tai boi thuong hay phat vi pham cta Hong Kong xuit
phdt ti cdc nguyén tic cua thong luat, theo d6 ché tai boi thusng 4n
dinh truéc cia Hong Kong thudng hay bi phian d61 dua trén co s6 la
dé 1a “thoa thuan phat vi pham”" va sy phan déi d6 [a béi vi theo phdp
luat cua Hong Kong thi thoa thuan phat vi pham sé bi coi 1a vo hiéu."

10 LexisNexis, The Halsbury’s Laws of Hong Kong, 2024, doan 131, 209.
11 Law Ting Pong Secondary School v Chen Wai Wah [2021] 3 HKLRD 185, doan 65-71; Hugh
Beale, Chitty on Contract (35" Ed.), Sweet & Maxwell, 2024, doan 30-205.
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bitu nay cang tuong dong véi Anh va Singapore.'? P€ ddnh gid ¢6
hay khong moét théa thuan boi thuong dn dinh trudc ¢é duge xem la
thoa thuan pham vi pham hay khong thi Toa dn Hong Kong thuong
dp dung kiém tra ba yéu t6 sau:”

“(1) Trong viéc xdc dinh xem mot dieu khoan bi phan d61 ¢6 ban
chat la hinh phat hay khong, phép thi thuc su la li¢u dieu khoan d6 cé
phéi la nghia vu thu cdp gy thiét hai cho bén phd vé hop dong vuot
qud moi l¢1 ich hgp phdp ctia bén bi hai trong viéc thuc thi nghia vy
chinh hay khong;

(2) Khi dp dung bai kiém tra nay, Tda dn trudc tién phii xdc dinh
lg1 ich hgp phdp cua bén bi hai dugc dieu khoin bio v¢, sau d6 dinh
gid xem bi¢n phdp dugc dp dung theo diéu khoin d6 c6 vugt qud ty
1¢ so véi Igi ich hop phdp hay khong bang cdch xem xét cdc tinh tiét
trong d6 hgp dong dugc lap;

(3) Vé mit nay, bén bi hai thuong c6 161 ich hgp phdp trong viéc
thuc hién hop dong hoic mot s§ giai phdp thay thé phu hgp cho viéc
thuc hi¢n vugt ra ngoai viéc boi thuong. Cdc khdi niém veé viéc liéu
dieu khoan lién quan ¢é muc dich rin de hay liéu d6 c¢6 phai 1a uéc
tinh trudc thyc sy veé ton thit theo cdch ma Toa dn thudng dp dung dé
xdc dinh liéu cdc bién phdp bi phan déi ¢6 phai la hinh phat hay khong
sé dugc bao ham trong cudc diéu tra rong hon néu trén”.

Nhu vay, theo phdp luit Hong Kong thi théa thuan phat vi pham
sé bi coi la vo hi¢u va LD sé dugc chidp nhan trén co sé déi chiéu véi
tinh tiét thuc t&€ lién quan dén viéc thuc hién hgp dong xem né cé
“vugt ra ngoai boi thudng” hay khong. Trén thuc té€ thi ¢6 nghién ciu
chi ra ring du di¢u khoin LD hay bi mét bén phan déi bing cich cho
rang d6 1a dieu khoan phat vi pham d€ thodt trdch nhiém nhung nhting
phan déi d6 rdt hi€ém khi duge chdp nhan.' Nhu vay, ¢ thé ndéi, tai
Hong Kong chip nhan chi ché tai boi thuong dn dinh trudc va khong
chdp nhan phat vi pham va cang can phai kiém tra xem thoa thuan boi
thudng 4n dinh trudc ¢d bi coi la qud muic cin thiét hay khong trén co
s6 xem x€t dén cdc yéu t6 thuc té.

Khic vé1 Hong Kong, Malaysia cho phép cdc bén thoa thuan phat
vi pham nhu quy dinh tai Die¢u 75 Pao Luat Hop dong (Contract Act,
CA) nim 1950 nhu sau: “Khi hgp dong bi vi pham, néu mot khoan tién

12 Joshua Teng & Kailash Kalaiarasu, “Divergence and convergence in the law of contractual
penalties and liquidated damages clauses in England, Singapore, and Malaysia”, Liverpool Law
Review, Vol. 43(2), 2022, tr. 451-475.

13 Li Chiu Wah Joseph v Hong Kong Society of Notaries [2022] HKCA 1482, doan 32.

14 Gary Soo, Construction Law and Practice in Hong Kong (4™ Ed.), Sweet & Maxwell, 2018, doan
5.029 va 5.043.
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dugc néu trong hgp dong 1a s6 tién phai tra trong trusng hop vi pham
dd, hoic né€u hop dong cé bit ky dieu khoan nao khdc dudi dang phat
vi pham, bén khiéu nai vé vi pham c6 quyeén, bit ké thi¢t hai hoic mit
midt thuc t€ ¢é duge chiing minh 1a do vi pham hay khong, duge nhan
tii bén da vi pham hgp dong khoan boi thuong hop ly khong vuot qud
s tién dugce néu nhu vay hoic, tuy ting trudng hgop ma ché tai phat
vi pham dugc quy dinh cho hanh vi vi pham d6.” Pi¢u ddng chui y 6
Malaysia ntia 1a phdp luat nudc nay khong c¢6 su phan biét gitia phat vi
pham va boi thuong thiét hai nén do dé cung khong c6 phan biét gita
LD va phat vi pham nén Tbda dn da tiing xét xt nhu sau:" “[60] Bay gio,
quay tré lai vi trf dia phuong, Piéu 75 cta Pao luat da xéa bo su phan
biét giva thi¢t hai ¢6 dinh va hinh phat [trich vu viéc] (Linggi Plantations
tai trang 92) nhu trudc day dugc hiéu theo luat Anh (xem [(Sinnadurai
2011)] tai trang 1117 trich din quyét dinh cia Toa 4n T6i cao An Do
trong vu Fateh Chand v Balkishan Das 1963 AIR 1405)... Gdnh nang
ban dau thudc veé bén tim cdch thuc thi diéu khoan thiét hai theo Diéu
75 ctia CA d€ dua ra bing chung rang thu nhét, da ¢6 hanh vi vi pham
hgp dong va thu hai, hgp dong cé chia moét dieu khoan chi dinh mot
khoan tién phai trd khi vi pham; khi hai yéu t6 nay da dugc thiét lap,
ginh ning ching minh sau d6 chuyén sang bén vi pham dé ching minh
rang dieu khoan thiét hai 1a khong hop ly (st dung cdc khdi niém vé lgi
ich hop phdp va tinh tuong xung)”. Trén co s6 d6, Toa dn nudc nay
ti€p tuc khing dinh phat vi pham hay boi thuong thiét hai hay LD déu
c6 thé duge chip nhan va cang chi coi d6 la mét. Hon thé niia, nghia
vu ching minh ring khoan tién théa thuan Ia vé ly sé thuoc vé bén phai
thanh todn chui khong phai bén yéu cau.

Tu phan tich hai h¢ théng phdp luit c6 ngudn g6c cua thong luat
va cang la nguon géc cua miu hgp dong FIDIC néu trén cho thiy ca
hai h¢ théng dé chdp nhan hié¢u luc cua LD. D61 véi Hong Kong, ¢é
su phan bi¢t gitia LD va phat vi pham 1a dé€ git lai LD va viéc khong
phan biét gitia phat vi pham va LD cua Malaysia cang dan dén cuing h¢
qua la ung ho LD. Hon th€ nuia, khi ¢é hanh vi vi pham thi cdc bén
cung chi dugc hudng khoan tién hgp ly trong LD trii khi bén ¢6 nghia
vu thanh todn ching minh dugc khodn tién phii trd 1a bat hop ly.

biéu nay hoan toan khic vé1 h¢ théng phdp luat Viét Nam trong
d6 chung ta chdp nhan cd boi thuong thiét hai va phat vi pham va cho
phép cdc bén thda thuin dp dung cung lic hai ché tai. Mac du vay thi
khi dp dung LD thi Toa dn nhin dan thanh phé H6 Chi Minh ctng

15 Cubic Electronics Sdn Bhd (in liquidation) v Mars Telecommunications Sdn Bhd [2019] 6 MLJ 15,
doan 74, tr. 44-45.
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c6 diém tuong dong vdi hai h¢ théng phdp luat thong luat néu trén 1a
chi chip nhan khoan tién cic bén thoa thuan ngay cd khi ma khoian
tien d6 thip hon thiét hai thuc t€ dugce ching minh. Piéu nay phin
nao chip nhan dugc vi du sao thi bén bi hai ngoai khoan boi thuong
dn dinh trudc cung da dugc nhan mot khoan “phat vi pham” cang c¢é
thé xem 1a dugc bu dip ding ké. Chi c6 mot van dé can phai dit ra d6
Ia v6i giai phdp ctia Toa dn nhan dan Thanh phé Ho Chi Minh khang
dinh r6 “LD chua c6 trong h¢ théng phdt luat Viét Nam™ thi kha nang
cdc bén ¢6 thé nit kinh nghiém d€ xay dung mét hgp dong c6 ba ché
tai 1a phat vi pham, boi thuong thiét hai va LD Ia ¢6 thé xdy ra. Khi d6
ca ba ché tai d6 c¢6 thé dugce dp dung cung lic hay khong?

Vé vin dé nay thi vé nguyén tic trong quan h¢ dan sy, cong dan
dugc lam nhting gi phdp luat khong cdm nén viéc cdc bén théa thuin
nhu trén cd thé néi la khong bi trdi phdp luit va khong bi xem 1a vo
hi¢u. Nhung néu nhin vao phdp luit caa cdc khu vuc lan can nhu Hong
Kong va Malaysia néu trén thi ho chi chidp nhan moét ch€ dinh vé thanh
todn tién khi ¢é hanh vi vi pham d6 1a LD hoic boi thuong thi¢t hai
hoic phat theo thoa thuin nhim khong tao ra sy mit can bing qud 16n
gitia cdc chu thé. Do dé, néu chiing ta chdp nhan cuing moét lic ca ba
ch€ tai — phat vi pham, boi thuong thiét hai va LD — thi khong trdinh
khéi viéc tao ra mot sy mat can bing qud 16n gita cdc bén trong hop
dong. Hon thé nua, néu diéu dé xay ra thi vo hinh trung ¢6 thé€ hudng
té1 viéc cdc bén trong hop dong dé y nhiéu hon dén khoan 1oi dugc quy
dinh tu hanh vi vi pham hon 1a thién chi tao diéu kién cho d6i phuong
thuc hi¢n hop dong. Do d6, dé khic phuc vin dé nay thi phdp luat Viét
Nam nén ¢6 gii phdp cu thé bang cich xay dung mot dn 1¢ hoic ¢6 mot
quy dinh cu thé trong van ban phdp luat hién hanh theo hudng khong
nén chip nhin cuing mot lic ba ché tai la phat vi pham, boi thudng thiét
hai va LD. Khi dé, giai phdp cia Toa dn nhan dan thanh phé Ho Chi
Minh theo hudng cdc bén chi dugc hudng phat vi pham va khoan tién
dugc quy dinh trong LD néu c6 thoa thuan; hoic phat vi pham va boi
thuong thiét hai néu ¢é théa thuin, hay vita LD va boi thuong thiét hai
néu ¢6 thoa thuan. Ching ta ¢6 thé bin khoan la néu thoéa thuan LD
la qud ddng tham chi cao hon cid muic thiét hai thyc t&€ ma ching ta van
chdp nhan cho bén yéu ciu dugc nhan ca hai khoan tién néu trén sé giy
bat lgi tram trong cho bén vi pham. D€ khic phuc tinh hu6ng nay, ¢6
thé tham khao kinh nghi¢m cua phdp luit cua Phdp: nudc nay khong
dit ra gid1 han nao cho thoa thuan phat vi pham cuaa cdc bén nhung trao
quyeén cho thim phdn diéu ti€t muic phat trén thuc té€ theo quy dinh tai
bitu 1231-5 Bo Luat dan su Phdp nhu sau: “Khi hgp dong quy dinh
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rang bén khong thuc hién hgop dong sé phai trda mot khoan tién thi¢t hai
thi bén kia chi ¢ thé nhan dugc khoan tién khong 16n hon cang khong
nhé hon khodn tién dé. Mic du vay, thim phdn ¢6 thé chu dong ditu
ti€t taing hoic giam khoan tién phat néu trén né€u nhu khoan tién do 1a
ro rang qud muc hoic qud ding”.

Két luan

Trong thoi ky toan cau hda, viéc cic hoat dong kinh doanh thuong
mai qudc t€ trong dé cé hoat dong xiy dung qudc t€ phit trién cung
kéo theo viéc du nhap cua nhitu ché dinh phdp luit nudc ngoai, dién
hinh nhu ch€ dinh vé boi thuong dn dinh trudc néu trén. Khi d6, ching
ta cin phai nghién cdu ky ban chit caa ch€ dinh nudc ngoai dé dé cé
thé dua ra giai phdp phu hop khi dp dung trong béi cinh phdp luit hién
hanh cua Viét Nam. Pién hinh nhu trong béi canh cua linh vuc xay
dung thi ch€ dinh boi thuong 4n dinh trudc duge du nhap tit nudc ngoai
dang tao ra sy xung dot trong xét xii gitia cdc co quan tién hanh t6 tung.
Do d6, bai viét mang dén mot cdi nhin téng quan va mot giai phdp hiéu
qua dé hoan thién phdp luat caa Viét Nam veé vin dé nay. @
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