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Tom tat
Xe tu ldi la mgt ving dung quan trong trong béi canh cong ngh¢ trén thé gidi phdt trién vugt bdc,
dem dén nhiéu loi ich ciing nhu thdch thiic. Bai viét nay phdn tich cdc thdo ludn trong khoa
hoc phap ly cia Hoa Ky vé trdach nhiém hinh sy lién quan dén xe ty ldi, so sanh vdi khoa hoc
phdp ly hinh sy Viét Nam va dua ra nhitng khuyén nghi cho Viét Nam.
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Autonomous vehicles have emerged as a prominent topic amidst rapid global technological
advancements, offering both significant benefits and complex challenges. Through the
comparative analysis, the article aims to address the issue of criminal liability in the context of
autonomous vehicles in the United States, followed by a discussion of the relevant legal matters
in Vietnam and providing recommendations.
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X&; tu 1di (xe TL) va trdch nhiém hinh sy (TNNHS) khi xe TL gy thiét
ai dang tré thanh mot van dé néi bat, day thdch thuc trong thoi dai
cong ngh¢ s6. Nhi¢u qudc gia tién phong da dua ra nhung gidi phip da dang
dé gidi quyét vin dé nay, Hoa Ky Ia vi du dién hinh vé nhting tién bo khong
chi vé ky thuat ma con vé dieu chinh phdp ly déi véi xe TL. Trong khi d6, tai
Viét Nam, xe TL bit dau nhan duge sy quan tim va dat duge nhiing phdt trién
nhit dinh. Trong tuong lai, véi sy phdt trién dong bo theo xu hudng cta thé
gidi, xe TL sé dan tré thanh moét phin khong thé thiéu cua giao thong dusng
bo. Trong qud trinh tham gia giao thong, xe TL ¢6 thé giy ra thiét hai vé tinh
mang, sic khoe hoic tai san, trong khi d6, khoa hoc phép ly hinh su chua cé
ludn gidi vé hau qua phdp ly hinh sy trong nhting truong hop xe TL gay thiét
hai nguy hiém cho xa hoi, dé lai mét khodng tréng can dugc thio luan va can
6 gidi phdp phdp ly. Nhim dim bio quyén 1gi va an toan cho cdc bén tham
gla giao thong, Viét Nam dang rit cin nghién ciu chuyén sau vé TNHS lién
quan dén phuong tién nay khi xay ra thi¢t hai nguy hiém cho xa hoi.
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1. Tong quan vé xe tu lai tai Hoa Ky

Xe TL duge xem la bude ngoit tiém ning cho nganh giao thong van tai
vdi hia hen vé gia ting an toan, cai thién luu thong va mé rong kha nang di
chuyén cho nhting ngusi khong thé ty 1di xe. Trén thé gidi, Hiép hoi Ky su 6
to qudc t& (Society of Automotive Engineers, SAE) da dua ra mot hé¢ thong phan
loai hoan chinh gdm 6 cip d¢o (tti cip do 0 dén cip do 5) vé xe TL va duge
hau hét cic quéc gia dang trong qud trinh phdt trién loai hinh nay dp dung.
Trong d6, 6 cip do 5, xe dugc coi la fu ldi hoan toan, 1a cha thé van hanh tit
ca qud trinh 1di xe trong moi moi trudng, diéu kién ma khong can ¢ su hién
dién cua tai x¢.!

Ngoai SAE, Hoa K¥ con ¢6 mét s6 quy dinh va hudng dan lién quan dén
xe TL. B6 Giao thong van tai cua Lién bang Hoa Ky da ban hanh mot s6 quy
dinh cho phép cic cong ty thi nghiém xe TL trén dudng cong cong, vi du
nhu Tuyén bé so bo vé chinh sich d61 vdi xe TL (preliminary statement of policy
concerning automated vehicles).> Ngoai ra, 8 Hoa K¥ da ¢6 khodng 29 bang di ban
hanh luit riéng vé xe TL va ban hanh luat cho phép thu nghi¢ém xe TL.

Tinh hinh thi nghiém xe TL dién ra tuong déi soi ndi, tuy nhién cé
nhting truong hop xe TL da gay thiét hai, vi du: mot nguosi di b bi va cham
va ving vao lan dudng caa xe TL, khi gip chudng ngai vat, chiéc xe TL da chu
dong phanh lai khi dang 6 van t6¢ gan nhu t61 da nhung banh trudce cua xe van
cdn vao ngudi bi tai nan va kéo ngusi nay mot doan ngin lam ting ty 1¢ thuong
tich.* Ngoai viéc xe TL khong dam bao duge tinh chit an toan khi luu thong,
nhting bat cap khdc cang phdt sinh khi xe thuong xuyén phanh, diing dot ngot
khi dang di chuyén’® va khong nhudng dusng cho cdc phuong tién uu tién.®

Cung vdi nhtng tién bo trong cdc cong trinh thit nghiém xe TL, cdc
bang 6 Hoa Ky da dan xay dung h¢ théng phdp luit quy dinh cho phép xe
TL tham gia giao thong trén dudng cong cong. Tuy nhién, ¢6 su khic nhau

1 SAE International, SAE Levels of Driving Automation™ Refined for Clarity and International
Audience, 2021, https://www.sae.org/blog/sae-j3016-update, truy cap ngay 18/7/2024.

2 National Highway Traffic Safety Administration, “Preliminary statement of policy concerning
automated vehicles”, https://www.nhtsa.gov/sites/nhtsa.gov/files/documents/automated_
vehicles_policy.pdf, truy cap ngay 28/09/2024.

3 NationalConferenceofStateLegislature, “ Autonomousvehicles: Self-drivingvehiclesenactedlegislation™
https://www.ncsl.org/transportation/autonomous-vehicles#:~:text=Twenty%2Dnine%20
states%0E29680%94Alabama%2C,%2C%20Virginia%2C%20Vermont%2C%20Washington%20and,
truy cap ngay 20/7/2024.

4 Philip Koopman, “Anatomy of a robotaxi crash: Lessons from the cruise pedestrian dragging
mishap”, 43rd International Conference on Computer Safety, Reliability and Security (SafeComp
2024), European Workshop on Industrial Computer Systems, Technical Committee 7 on
Reliability, Safety and Security((EWICS TC7), 2024, https://users.ece.cmu.edu/~koopman/
pubs/Koopman2024_CruiseMishap_arXiv_Preprint.pdf, truy cip ngay 20/7/2024.

5 CNN, ““Complete meltdown”: Driverless cars in San Francisco stall causing a traffic jam”,
https://edition.cnn.com/2023/08/14/business/driverless-cars-san-francisco-cruise/index.
html, truy cap ngay 18/7/2024.

6 The New York Times, “Driverless taxis blocked ambulance in fatal accident, San Francisco Fire Dept.
Says”,  https://www.nytimes.com/2023/09/02/technology/driverless-cars-cruise-san-francisco.html,
truy cap ngay 18/7/2024.
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trong quy dinh cua tiing bang vé yéu cau khdch quan (objective requirements),
yéu cau chu quan (subjective requirements) va yéu cau cho nguoi di¢u hanh
(operator requirements) xe TL.”

2. Cac mo hinh vé trach nhi¢m hinh su lién quan dén xe tu lai trong
khoa hoc phap ly Hoa Ky

Kha ning xe TL hoan toan tham gia giao thong trong tuong lai gin dan
dén lo ngai vé vin dé TNHS ctia cdc chu thé lién quan. Khi coi xe TL 1a mét
thuc thé trf tu¢ nhan tao (artificial intelligence, Al), thi trong khoa hoc phdp ly
Hoa K¥ di ¢6 nhiéu bai viét vé TINHS cuta cdc bén lien quan.

2.1. M6 hinh trach nhiém hinh sy thong qua chi thé/vdt thé khdc va xe ty ldi
la tdc nhan vo tgi (the perpetration-via-another liability model)

Mo hinh TNHS nay cho ring xe TL ndi riéng, thuc thé Al néi chung,
khong thé coi Ia cha thé chiu TNHS vi n6 khong sé htiu cdc dic tinh caa con
ngudi.’ Theo mé hinh nay, xe TL dugc xem la tic nhan vo tdi (innocent agent).”

Hoc thuyét vé tic nhan vo té1 duge dp dung khi bén thi ba, khong phai
bén bi cdo buoc, thyc hién hanh vi pham t61."" Bén thu ba du diéu kién Ia tic
nhan vo to1 khi ho chua da tuéi chiu TNHS, bi bénh tim thin va mit nang
luc TNHS veé mit phdp ly hoic hanh dong ma khong ¢ kién thiic va y dinh
can thiét. Trong trudng hop bén bi cdo budc st dung tic nhan vo toi dé thuc
hién hanh vi pham t61, bén bi cdo budc van ¢6 thé phai chiu TN phidp Iy véi
tu cich 1a ngudi pham to1 chinh.

Ve mit phdp ly, khi mot tdc nhan vo t6i thuc hién hanh vi nguy hiém, tic
nhan nay chi dugc coi Ia “cong cu”, trong khi ngudi chi dao thuc hién hanh
vi mdi la chu thé chinh va phii chiu TNHS déi véi hanh vi nguy hiém cho
x4 hoi do tic nhan vo to1 giy ra. Trong trudng hop cia xe TL, cdc chu thé ¢
thé chiu TNHS bao gom: ngudi lap trinh phan mém va nguoi si dung xe TL.

Nguoi lap trinh phin mém xe TL ¢6 thé phai chiu TNHS trong truong
hop ¢6 y 1ap mét chuong trinh nhiam thuc hién hanh vi nguy hiém cho xa hoi
thong qua xe TL. Vi du, trong truéng hgp nguoi lap trinh phin mém cho xe
TL chuyén hudng xe TL dam vao nguoi di bo trén dudng gy ra thuong tich,
ngudi lap trinh phai chiju TNHS.

Nguot st dung xe TL tuy khong lap trinh nhung stt dung xe TL giy ra
thiét hai nguy hi€m sé phai chiu TNHS dé1 vdi hanh vi minh giy ra. Vi duy,
A mua mot chiéc xe TL ¢6 thé thuc hién theo ménh lénh dieu khién tii xa.

7 Xem quy dinh cua tiéu bang Kentucky, South Dakota va California tai https://www.ncsl.
org/transportation/autonomous-vehicles-legislation-database, truy cap 18/7/2024.

8 Gabriel Hallevy, “The criminal liability of artificial intelligence entities — From science fiction
to legal social control”, Akron Intellectual Property Journal, Vol. 4(2), 2010, tr. 179, https://
ideaexchange.uakron.edu/akronintellectualproperty/vol4/iss2/1

9 Peter Alldridge, “Doctrine of innocent agency”, Criminal Law Forum, Vol. 2(1), 1990, tr. 45-
83, https://doi.org/10.1007/BF01096228

10 Maria Lubomira Kubica, “Autonomous vehicles and liability law”, The American_Journal of Comparative
Law, Vol. 70, Issue Supplement 1, 2022, tr. 39-69, https://doi.org/10.1093/ajcl/avac015
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A diéu khién chiéc xe dam vao nha cua ngudi hang x6m ¢é mau thuan véi
minh. Trong truong hgp nay, tuy xe TL di dam vao nha nguoi hang xém
gay ra thiét hai vé tai san, nhung A 1a nguoi phai chiu TNHS do A Ta chua thé
ra lénh cho xe TL gay thiét hai.

O mo6 hinh my, dit nguosi lap trinh va ngudi st dung xe TL khong truc
ti€p thuc hién bat ky hanh vi nao mo ta trong luat hinh su vé “hanh vi pham
t01”, hanh vi thuc hién t61 pham ctia xe TL vin dugc xem Ia hanh vi cua
ngudi lap trinh hoic ngudi st dung xe TL. M6 hinh nay lap luan ring xe TL
khong ¢6 kha niang suy nghi nhu con ngusi. Khi mot nguoi st dung tdc nhan
voO to1 d€ thuc hién t0i pham thi nguoi si dung d6 duge xem Ia chu thé caa
tO1 pham, tic nhan vo t1 chi la moét cong cu.

Mo hinh nay ¢ nhiing diém tuong dong khi so sinh véi hoc thuyét TN
cua cha vat nuoi.'"' Hoc thuyét vé trich nhiém (TN) phdp ly cua chu nuoi
lIa mot khdi ni¢ém phdp Iy quy dinh chua nuéi phai chiu TN vé bat ky thuong
tich hodc thiét hai nao do hanh vi cua vat nuéi giy ra. Hoc thuyét duge dya
trén quan ni¢m ring chu nuéi cé nghia vy phdp ly dam bdo vat nuoi cia ho
khong gy hai cho nguoi khdc. Vat nuéi va xe TL déu ¢6 hanh vi doc lap so
véi ngudi chu sé htu. Néu chu sé huiu vat nuéi khong thuc hién cdc bién
phdp hop Iy (nhu huin luyén vat nuoéi, deo day xich c6, luon dé cao gidm
sdt,...) d€ ngan chian vat nuodi cia ho giy thuong tich, ho ¢6 thé phai chiu TN
veé bt k¥ thiét hai hoic thuong tich nao xdy ra. Hoc thuyét nay dp dung cho
cd hanh vi c¢6 ¥ va vo ¥ cia vat nuoi, va ¢6 thé dp dung cho nhiéu tinh huéng
khdc nhau, bao gom vét cin, tin cong va cdc hinh thiic xam hai khdc."

Mt khdc, khi phan tich siu hon, nguyén tic vé TN cua chu vat nu6i ton
tai nhiing han ché€ ding ké. Chu vat nuéi ¢6 muic do kiém sodt dong vat cia ho
cao hon so véi kha niang tu chu cia xe TL trong tuong lai. Mic dit mét con ché
dugc huin luyén t6t van ¢6 thé hanh dong kho lusng nhung ngusi chu van cé
thé du dodn va giam thiéu nhting nguy hiém tiém dn."” Ngugc lai, xe TL véi
chuong trinh ngay cang phuc tap ¢6 thé ton tai nhting so hé khong luong trude
dugc hoic cic tinh ning nang cao ¢d thé bi su dung theo cdch ma ngudi tao ra
nd khong lusng trude duge. Mo hinh chu s6 hau vat nuoi dua ra moét gidi phdp
kha thi cho cdc tinh hudng ¢6 su kiém sodt 6 rang cua con ngusi, nhung moé
hinh nay phai d6i dién véi su phuic tap ctia cdc phuong tién ty ldi tién tién hién
nay. Trong tuong lai, khi xe TL phdt trién hon va ¢6 kha ning ra quyét dinh,
khung phdp ly sé cin phai vugt xa hon dé gidi quyét thdch thiic nay.

11 Sophia Dufty, Jamie Hopkins, “Sit, stay, drive: The future of autonomous car liability”, SMU
Science and Technology Law Review, Vol. 16(3), 2013, tr. 453—480, https://heinonline.org/
HOL/P?h=hein.journals/comlrj16&i=466, truy cap ngay 18/7/2024.

12 Sophia Dufty, Jamie Hopkins, tldd, tr. 467

13 Crescy D. Nguyen, “Ngusi My quin ly va “nuéi day” ché nhu thé nao?”, VNExpress,
https://vnexpress.net/nguoi-my-quan-ly-va-nuoi-day-cho-nhu-the-nao-3982493.html, truy
cap ngay 18/7/2024.
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2.2. M6 hinh trdch nhiém hinh sy dya trén hdu qud co thé xdy ra mot cdch ty
nhién (the natural-probable-consequence liability model)

M6 hinh TNHS thu hai cho ring ngudi lap trinh phan mém hay nguoi
st dung c6 lién h¢ mat thiét véi cdc hanh dong hang ngay caa xe TL mac du
khong ¢6 y dinh pham t6i thong qua xe TL. M6 hinh nay ra ddi nhim muc
dich quy TN trong trudng hgp cic xe TL giy thi¢t hai ngoai y mudén. Mo
hinh nay khdc véi mé hinh pham té1 thong qua mot “tdc nhan voé t61” 6 chd
nd tap trung vao kha ning dodn trudc cia to1 pham hon la y dinh ctia nguosi
lap trinh. Ngay ca khi lap trinh vién khong ¢6 y dinh gay thiét hai, ho van cé
thé phai chiu TN phdp Iy néu khong ludng trude duge nhting hau qua tiem
4n do thiét k€ hoic phin mém cua xe TL gy ra.

Cu thé, trong qud trinh thuc hi¢n cdc nhi¢ém vy ctia minh, xe TL ¢6
hanh vi nguy hi€m giy ra thiét hai cho xa hoi. O day, cic chu thé khong dy
dinh thuc hi¢n bat ki hanh vi pham t61 nao va ho khong tham gia vao bat ky
giai doan nao trong qud trinh thyc hi¢n hanh vi nay."

Mo hinh thd hai nay giéi thiéu hai loai so sudt cia ngudi lap trinh: so
sudt co ban va ¢ y st dung.” D& véi s6 suit co ban, ngusi lap trinh ¢6 thé
khong nhan thic duge mét td1 pham cu thé nhung 1& ra phai dodn trudc hau
qua c6 thé xay ra, do d6 ho phai chiu TN vé hanh vi pham t¢i ma xe TL da
thuc hi¢n. Trong khi d6, vdi so sudt trong ¢6 v su dung, ngudi lap trinh cé
y dinh pham mot té1 véi xe TL nhung lai xay ra mét 01 khdc, ho phai chiu
TN vé toi pham thuc t€ d6 nhu thé d6 1a y dinh ban dau ctia ho. Ngoai ra,
mo hinh nay goi mé kha ning pham t0i ctia chinh xe TL." Trong trudng
hop xe TL hanh dong ma khong biét dén khia canh t61 pham trong hanh vi
ctia minh thi nd sé thodt khoi TNHS. Tuy nhién, néu xe TL hiéu dugc ban
chat bat hop phdp cia hanh dong cia minh, né ¢6 thé chiu TN truc tiép theo
mot mo hinh riéng biét.

M6 hinh TNHS duya trén hiau qua nguy hiém cho xa hoi ¢é thé xiy
ra moét cich ty nhién cung cip mot cich ti€p can cé hé théng dé xdc dinh
TNHS khi xe TL tham gia vao hanh vi t1 pham, nhin manh TN cta nguoi
lap trinh d6i véi nhing rui ro tiém 4n lién quan dén nhiting phdt minh mdéi
cua ho. Tuy nhién, cin phai chu y dinh gid ca muic d¢ so sudt cta nguoi lap
trinh va sy tham gia cia xe TL trong qud trinh d€ xdc dinh cdc hau qua phdp
ly thich hop.

2.3. M6 hinh trdch nhiém hinh sy truc tiép: Cdc thuc thé mang tri tu¢ nhdn
tao co thé duoc xem xet xii ly nhu “‘nguoi pham toi’ (the divect liability model)

Mo hinh TNHS truc ti€p khong dé cap dén sy phu thudc cta cic thuc
thé Al d6i véi nguoi lap trinh hay nguoi si dung ma truc tiép dit trong tim
14 Gabriel Hallevy, tldd, tr. 181-182.

15 Gabriel Hallevy, fldd, tr. 184.
16 Gabriel Hallevy, tldd, tr. 185.
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TN vao chinh cdc thuc thé nay."” Hoc thuyét nay c6 diém xuit phdt va déi

tuong nghién ciiu rong hon xe TL vi bao qudt vé thuc thé Al néi chung.

Cic yéu td cua to1 pham theo khoa hoc luat hinh su cia Hoa Ky chu yéu
gom yéu t6 khich quan, trong d6 chu yéu Ia hanh vi nguy hiém cho xa hoi
(actus reus) va yéu t6 chu quan, trong d6 chu yéu 1a 161 (mens rea).” Ditu nay
khdc véi Viét Nam vi doi héi bén yéu t6 ciu thanh toi pham." Tuy nhién,
Hoa K¥ ctung ¢ nhting yéu cau vé chu thé cta toi pham, gom tudi va nang
luc TNHS - nhung dieu kién lién quan mat thiét véi van de 161.

Ve 181 (mens rea), cic hoc gid theo hoc thuyét nay 1ap luan ring su hiu
biét (knowledge) Ia dieu kién quan trong nhat dé phan tich va hiéu cic di li¢u.
“Hiéu biét” ma ban than méi Al déu dugc trang bi ¢6 thé vugt xa con ngudi
vé thong tin déi véi mot hodc nhiéu linh vyc.?” Qud trinh chuyén hod, phan
tich cdc du licu d6 cua thuc thé Al ¢6 thé tuong duong véi con ngusi. Thyc
thé Al dang “bit chudc” va tién dan dén kha ning nhan thiic nhu con ngudi.
Khi thuc thé Al ¢ mot y dinh cu thé véi muc dich givp né dat duge mét thu
g1 d6 thi trudng hop nay tuong tu nhu v dinh bit budc phai c6 dé quy TNHS
déi véi con nguoi. Vi du nhu ngusi pham to1 phai chiu TNHS d6i véi to1
giét ngudi khi ho ¢6 y dinh giét mot nguoi cu thé va mong mudn nguoi dé
phai chét.?! Mat khdc, cdc yéu t6 vé cam xuc, sy cam thong khong phii la cdc
yéu t6 bit budc cta tdi pham. Mot khi nhiing thuc thé Al ¢6 kha ning nhan
thuic su nguy hiém ctia hanh vi ban thian giy ra, ¢6 y hoic dé mic hau qua
nguy hiém xay ra thi ching c¢6 thé chiu TNHS.

2.4. Su két hop ginia cic mo hinh trdach nhiém hinh sy d6i voi xe ty ldi
Kha ning ting dung ctia ba mo hinh trén ¢6 sy han ché nhit dinh. Sy han

ché nay c6 thé duge giam di khi cic moé hinh nay duge két hop, b sung cho

nhau trong nhiing trudng hgp nhit dinh. Vi vay, quan diém vé viéc két hgp
ca ba mo hinh TNHS déi véi thuc thé Al duge hinh thanh.

17 Steven J. Frank, “Tort adjudication and the emergence of artificial intelligence software”, Suffolk
University Law Review, Vol. 623(21), 1987, tr. 623—647; Sam N. Lehman-Wilzig, “Frankenstein
unbound: Towards a legal definition of artificial intelligence”, Futures, Vol. 13(6), 1981, tr. 442—
457, https://doi.org/10.1016/0016-3287(81)90100-2; Marguerite E. Gerstner, “Liability issues
with artificial intelligence software”, Santa Clara Law Review, Vol. 33(1), 1993, tr. 239-269, https://
digitalcommons.law.scu.edu/lawreview/vol33/iss1/7 va Richard E. Susskind, “Expert systems in
law: A jurisprudential approach to artificial intelligence and legal reasoning”, Mordern Law Review,
Vol. 49(2), 1986, tr. 168 194, https://doi.org/10.1111/].1468-2230.1986.tb01683.x

18 William Schabas, “Mens rea, actus reus, and the role of the State”, in Unimaginable Atrocities: Justice,
politics, and rights at the war crimes tribunals, Oxford Academic, Oxford Scholarship Online, Oxford,
2012, tr. 125-152, https://doi.org/10.1093/acprof:os0/9780199653072.003.0006 va Gabriel
Hallevy, fldd, tr. 177-178.

19 Tran Thi Quang Vinh, “TNHS va cfu thanh to1 pham”, trong Trin Thi Quang Vinh (Cha
bien), Gido trinh Ludt Hinh sy Viét Nam - Phdn chung (Tdi bdn lin thit nhdt, co sita déi, bo sung),
Nxb. Hong Duc, TP. Ho Chi Minh, 2019, tr. 91-92.

20  Pfaff C. Anthony, Christopher J. Lowrance, Bre M. Washburn, and Brett A. Carey, “Introduction:
Professional expert knowledge”, Trusting AI: Integrating artificial intelligence into the army’s professional
expert knowledge, US Army War College, USAWC Press, Carlisle Barracks, 2023, tr. 9-10.

21 Robert Batey, “Judicial exploitation of mens rea confusion, at common law and under the
model penal code”, Georgia State University Law Review, Vol. 18(2), 2001, tr. 341-366.
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Phan tich dya trén sy phdt trién vé “kha ning nhan thuic va dieu khién
hanh vi” cta thuc thé Al theo muic d¢ tang dan: thyc thé Al la vat trung gian
vo tol, thyc thé Al 1a vat c6 tiém tang sy nguy hiém, thuc thé Al ¢6 du nhan
thiic dé chiu TNHS. Nhu vay, khi két hgp cic mo hinh, s6 lugng truong
hop dugc mé rong 1én gip nhiéu Iin, hé théng hda theo sy phdt trién cua xe
TL phu hgp véi hién thuc cong nghé ¢6 thé ¢d sy phdt trién vugt bac trong
tuong lai gan trong thé giéi hién dai ngay nay.

Muc dich ro rang nhit cia viéc dp dung TNHS, bao gom hinh phat, 1a
su dieu chinh cua phdp lut trong viéc dam bao trat ty xa hoi.?? Chinh vi vay,
van dung da dang cdc mé hinh Ia can thiét d6i véi sy phiic tap ctia cic thyc thé
Al Tuy nhién, cin nhin manh ring cic hoc thuyét nay phdt trién tii nghién
ciu vé Al ndi chung, tii nhung truong hop rit don gidn nhu kha ning bat
den dén ho trg dieu khién tau vir try va cde hé théng phiic tap khdc nhu xe
TL - d61 tugng truc tiép cua bai viét nay.

3. Thuc trang xe tu lai tai Viét Nam va quy dinh lién quan cua Luat
Trat ty, an toan giao thong duong bo nam 2024

O Viét Nam, cdc van dé vé xe TL chua nhan dugc nhigu chd ¥t cdc
co quan ¢6 thim quyén. Nhiing nam gin diy, cdc tip doan cong ngh¢ 1dn tai
Viét Nam da ¢6 nhiing budc tién trong phit trién cong ngh¢ xe TL, ¢6 thé
ké dén 1a FPT, VinFast va Phenikaa Group.

Ngay 31/10/2017, FPT da cong bg thi nghiém xe TL dau tién 6 Viét
Nam.? Nam 2018, FPT da thu nghi¢m xe TL & khuon vién khu cong nghé
va khu do thi tai Thanh ph6 Ho Chi Minh, Ha No¢i va Da Ning.?* Tuy
nhién, xe TL 6 thoi diém nay chi dat cip do 2. Pén nim 2019, két hgp véi
Yamaha,” FPT da thu nghiém thanh cong 6 khuon vién do thi Ecopark xe
TL cdp do 3 trén quang dusng 4km, qua 5 tram xe buyt va nhiéu diém cua,
nuit giao cit véi do chinh xdc 100%.%

Vé xe TL cidp do 4, hién ¢6 hai doanh nghi¢p dan dau Ia VinFast va
Phenikaa. Ngay 26/3/2021, Phenikaa gidi thiéu xe TL cip do 4 dau tién &
Viét Nam tai hoi thiao quéc t€ “Cong ngh¢ tu hanh va Giao thong thong

22 Tran Thi Quang Vinh, “Hinh phat va bién phdp tu phdp” trong Tran Thi Quang Vinh, tldd,
tr. 253 — 255.

23 Thuy Di¢u, “FPT xin phép tht nghiém van hanh 6t6 cong nghé tu 1di”, ViEconomy, 2018
https://vneconomy.vn/fpt-xin-phep-thu-nghiem-van-hanh-oto-cong-nghe-tu-lai.htm, truy
cap ngay 18/7/2024.

24 BT, “FPT thu nghiém thanh cong cdp do 3 xe tu hanh”, Bdo dién tit Chinh phii, 2019, https://
baochinhphu.vn/fpt-thu-nghiem-thanh-cong-cap-do-3-xe-tu-hanh-102263988.htm,  truy
cap ngay 18/7/2024.

25 FPT, “FPT bit tay Yamaha, Ecopark thii nghiém xe dién tu ldi tai khu do thi”, 2019, https://
fpt.com/vi/tin-tuc/tin-fpt/ fpt-bat-tay-yamaha-ecopark-thu-nghiem-xe-dien-tu-lai-tai-khu-
do-thi, truy cap ngay 18/7/2024.

26  FPT, “FPT thi nghiém thanh cong cip do 3 xe ty hanh trong khu do thi Ecopark”, 2019,
https://fpt.com/vi/tin-tuc/tin-fpt/fpt-thu-nghiem-thanh-cong-cap-do-3-xe-tu-hanh-
trong-khu-do-thi-ecopark, truy cap ngay 17/7/2024.
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minh”. Xe nay khong cd tay ldi, ngudi dung tuong tic véi xe thong qua phan
meém.”” Xe dugc chay thit nghi¢ém mét quing dusng 750m tai thanh phé Mdi
Binh Duong.® Nam 2021, Vinfast cang di budc 1én giai doan thtt nghiém xe
TL cip do 4 tai dio Hon Tre.”

Nhu vay, dén nay cdc mau xe TL tai Viét Nam chi mdi thi nghi¢m 6 moi
truong voi dieu kién khép kin, chua duge truc tiép van hanh tai dudng cong
cong va doanh nghi¢p hudng dén viéc san xudt xe TL cho san golf, khu du lich,
khuon vién cdc tip doan. Ditu nay c¢6 thé do Viét Nam chua ¢6 van ban phdp
luat huéng dan veé tiéu chuin cua xe TL, cip ching nhan dan ding ky nén cic
nha sin xuit e ngai phdt trién phuong tién nay tham gia giao thong cong cong.

Ngay 27/06/2024, Quéc héi da thong qua Luat Trit tu, an toan glao
thong dudng b (Luit TTATGTDB) nam 2024 va Iain dau tién, Viét Nam cé
quy dinh lién quan dén xe TL nhung diy méi chi la quy dinh chung. Theo Luat
TTATGTDB nim 2024, xe TL dugc xem la “phuong tién giao thong thong
minh”. Tuy nhién, nhém tdc gid nhan thdy cum tii nay van con chung chung.

Khoin 4 Pieu 34 Luat TTATGTDB quy dinh: “Phuong tién giao thong
thong minh la xe co gidi cho phép tu dong héa mét phdn hodc toan bg hoat dong
dieu khién phuong tién, xdc dinh 16 trinh va x1i Iy tinh huéng khi tham gia giao
thong dudng bo”. Quy dinh nay khong giai thich ty dong héa “mét phan” va
tu dong hoa “toan bo” 1a nhu thé nao, viy nén can moét van ban hudng dan
cu thé. Mit khdc, ding chu y, viec Luat TTATGTDB dua vao quy dinh vé
phuong ti¢n giao thong thong minh ¢6 thé duge tu dong hda “toan bo” d6i
v6i hoat dong dieu khién phuong tién, xdc dinh 16 tfinh va tinh huéng tham gia
giao thong di cho thiy nha lam luat chuin bi cho phuong dn xe TL hoan toan.

Ngoai ra tai khoan 3 biéu 35, Luat TTATGTDB nam 2024 cung yéu
ciu ring phuong tién glao thong thong minh muén duge dua vao st dung can
¢6 chiing nhan ding ky; bao dam chit lugng an toan ky thuit va bio vé moi
trusng; va dugce co quan ¢é thim quyeén cip phép hoat dong. Hién nay, do
Luat TTATGTDB nim 2024 mdi ban hanh nén chua ¢6 van ban huéng dan
vé vin dé nay. Pay [a moét s6 nodi dung cin duge hudng din dé€ cdc nha san xudt
din dau vé xe TL tu tin trong thu nghiém va phdt trién loai phuong tién nay.
4. Kién nghi cho Viét Nam veé van dé trach nhiém hinh sy lién quan
dén xe tu lai tir khoa hoc phap ly caa Hoa Ky

Hoa Ky phdt trién hon Viét Nam veé cong ngh¢ xe TL vi vay, trong khoa
hoc phdp ly hinh sy Hoa Ky, vin dé vé TNHS lién quan dén truong hop

27 Hoang Hi¢p, “Chinh thic ra mit miu xe ty hanh thong minh diu tién cda Viét Nam”,
Vietnamnet, 2021, https://vietnamnet.vn/chinh-thuc-ra-mat-mau-xe-tu-hanh-thong-minh-
dau-tien-cua-viet-nam-722663.html, truy cap ngay 17/7/2024.

28  The Saigon Times, “Vietnam’s first smart autonomous vehicle debuts in Binh Duong New
City”, The Saigon Times, 2022, https://english.thesaigontimes.vn/vietnams-first-smart-
autonomous-vehicle-debuts-in-binh-duong-new-city/, truy cap ngay 18/7/2024.

29 Thanh Nhan, “Vingroup tht nghiém xe dién tu hanh cip d¢ 47, ViExpress, 2021, https://vnexpress.
net/vingroup-thu-nghiem-xe-dien-tu-hanh-cap-do-4-4337563.html, truy cap ngay 17/7/2024.
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xe TL gay ra thi¢t hai nguy hiém da duge quan tim thio luan. Nhiing quan
diém ctia khoa hoc phdp ly hinh sy Hoa k¥ rit thu vi va ¢6 nhi¢u diém tuong
dong véi Viet Nam ma chung ta ¢6 thé tham khio. Mat khdc, déi véi vin de
TNHS cta chinh xe TL nhu Ia chu thé cua toi pham thi chiing t6i con nhiéu
ban khoin. Sau day, chiing t61 néu cic mo6 hinh TNHS lién quan dén xe TL
ma chung t61 ung hé va khuyén nghi dp dung 6 Viét Nam. Ngoai ra, chiing
toi cting néu quan diém chua ung ho d6i véi mo hinh coi xe TL 1a chu thé
cta TNHS.

Thit nhdt, mo6 hinh xe TL Ia “tdc nhan vo t01” va ngudi lap trinh hodc
nguoi st dung xe TL nhu cong cy, phuong tién pham t61 phai chju TNHS.

Mo hinh nay rit phtt hgp vdi ly luan ctia khoa hoc phidp ly hinh sy Viét
Nam. Nhiéu tai liéu, gido trinh va ngay chinh B¢ luat Hinh sy nim 2015
(stia d6i, b6 sung nam 2017) (BLHS nim 2015) cua Viét Nam da su dung
thuat ngti “cong cu”, “phuong tién” pham t6i.’ Day dugc coi a nhiing “déi
tugng” va phé bién Ia “vat” ma ngudi pham téi st dung trong viéc thuic hién
to1 pham. Theo luit dan sy veé tai san, “vat (htiu hinh)” Ia nhtng vat chit cé
sin trong tu nhién hoic do con ngudi tao ra ma con nguoi ¢d thé nhan dién
vé su ton tai ctia né.” xe TL 1a mot loai vat chat do con ngudi tao ra. Pdng
chi y Ia xe TL ¢6 thé tu dua ra quyét dinh trong qud trinh tham gia giao
thong, tuy nhién néu cic quyét dinh nay duge dua ra dudi sy chua dong dieu
khién cua ngudi lap trinh hodc ngudi st dung thi xe TL van chi la “cong cy”
hoic “phuong tién”” pham t61 theo y chi ciia ngusi pham t61. Trong trudng
hop nhu viy, xe TL van chi 1a cong cy, phuong tién pham téi theo nghia
truyén théng trong khoa hoc phdp ly hinh su Viét Nam.

Trong thuc t&, Viet Nam di ¢6 An l¢ s6 30/2020/AL vé hanh vi ¢
y ditu khién phuong tién giao thong chen 1én bi hai sau khi xdy ra tai nan
glao thong, dugc Hoi dong Tham phdn Toa dn nhan dan t6i cao thong qua
ngay 05/02/2020 va dugc cong bs theo Quyét dinh s6¢ 50/QD-CA ngay
25/02/2020 cua Chdnh dn Toa dn nhan dan t61 cao. Theo dn 1¢ nay, nguoci
pham té1 bi két dn ve t61 giét ngudi vi da thuc hién hanh vi ¢6 y ldi 6 t6 cdn
qua ngudi nan nhan trong khi khong xdc dinh nan nhan con s6ng hay da chét
va giy ra cdi chét cho nan nhan. Trong vu dn nay, ngudi ldi xe su dung xe
nhu mot “cong cu” tic dong 1én co thé nan nhan, tudc bé tinh mang cua nan
nhan. Can thao luan vé TNHS néu xuit hi¢n tinh huéng véi xe TL, trong dé
ngudi lap trinh da lap trinh sin d€ xe va cham va cdn 1én nguoi cia nan nhan

30 Vidy, xem: Va Thi Thuy, “Mit khdch quan cua t6i pham” trong Tran Thi Quang Vinh, ¢ldd,
tr. 133; Nguyén Ngoc Hoa (Chu bién), Binh ludn khoa hoc B¢ ludt Hinh sy nam 2015 dugc siia
ddi, bo sung nam 2017 (Phdn chung), Nxb. Tu phdp, 2017, tr. 236-237 va xem diém a khodn 1
Piéu 47 BLHS nam 2015 (stia d6i, b6 sung nim 2017).

31 Lé Minh Hung, “Tai sin va chiém huu tai san” trong Lé Minh Hung (Chu bién), Gido trinh
Phdp ludt vé tai sdn, quyén sé hinu va thita ké (Tdi bdn lan thit 4, c6 sita doi, bd sung), Nxb. Hong
Pic, TP. Ho Chi Minh, 2023, tr. 36.
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hoic ngusi st dung xe can thi¢p vao phin mém, diéu khién xe TL va cham
va cdn lén ngudi cia nan nhan. Chung téi cho ring, d6i véi ngudi lap trinh,
day chinh Ia hanh vi giét nguoi trong dé su dung xe TL dugce st dung nhu
mot cong cu theo k& hoach dugc lap trinh sin. Péi véi nguoi su dung, day [a
hanh vi giét nguoi trong dé nguoi pham to1 su dung xe TL nhu mot cong cu
dugc dieu khién qua phin mém. Néi cdch khdc, ngusi lap trinh va nguoi si
dung xe TL phai chju TNHS.

Thit hai, m6 hinh TNHS dua trén hau qua nguy hiém cho xa hoi ¢6 thé
xay ra, trong dé nhan manh TNHS cua ngusi lap trinh mic du ho khong c8
y pham to1.

Theo chung t61, m6 hinh nay ¢6 nhiing diém gan gui véi quy dinh
ve 161 vo ¥ vi qud tu tin hodc vo y do ciu tha trong luit hinh sy Viét Nam.
Theo quy dinh tai khodn 1 Pi¢u 11 BLHS nim 2015, trudng hgp ngusi
pham té1 thiy trudc hanh vi ctia minh “cd thé” gy ra hau qua nguy hai cho
x4 hoi, nhung cho ring hau qui dé khong xay ra hojc ¢6 thé ngin ngtia
dugc thi van phai chiu TNHS d6i véi hanh vi va hau qua nguy hiém dé
V61161 vo y vi qud ty tin. Ngoai ra, theo khoan 2 Pieu 11 BLHS nim 2015,
truong hop ngusi pham to1 khong thiy trudc hanh vi ctia minh “cé thé”
gay ra hau qua nguy hai cho xa hoi, nhung vé nghia vy, nguoi nay phéi thiy
trudce va veé thuc t€, ngudi nay c6 thé thiy trudce thi van phai chju TNHS
déi véi hanh vi cua minh.

NG6i cdch khdc, trong trusng hop ngusi 1ap trinh da ¢S ging ludng trude
cdc truong hgp mat an toan cua xe TL trong tham gia giao thong, va khong
dé mic bit ci mot tinh huéng mit an toan nao ¢d thé xdy ra, tuy nhién,
chung cu cho thiy ngudi lap trinh da sai sét hodc qud ty tin déi véi viee dy
bdo cdc tinh huéng nguy hiém c6 thé xdy ra va trong thuc t& phtic tap cta tinh
trang giao thong, xe TL gy ra hau qua nguy hiém cho x3 héi, ngudi lap trinh
¢6 thé pham td1 véi 161 vo ¥ vi qud tu tin hoac vo ¥ do cdu tha (tuy thudc vao
chung cu thu thap dugc). Ho khong pham té1 vé1 161 ¢6 .

Tuy nhién, trong m6 hinh vé TNHS cta nguoi lap trinh hoic ngusi
su dung xe TL vdi 161 vo vy, can luu ¥ ring ¢d trudng hgp ngudi lap trinh
da c6 ging ludng trudc tit ci cdc trudng hgp mét an toan cua xe TL khi
tham gia giao thong va ho khong thé thiy trudc mot tinh hudng xe TL gay
ra hau qua nguy hiém vi tinh huéng do hét suc dic thu, cd biét. Vi du: xe
TL dang tham gia giao thong trén ducng, mot cay ven duong dot ngot bat
gdc, d6 sap chin ngang dusng. Xe TL khong kip diing nén da lao vao than
cdy chin ngang, Iam nan nhan ngoi trong xe chét. Hodc vi du: xe TL dang
tham gia giao thong trén duong cao t6c, mot ngudi ¢b y tu tu nén khi xe
dén gan thi lao ra ngay trude xe. Do khong kip diing lai, xe da va cham lam
nan nhan chét. Pay Ia nhiing trudng hgp ma ngusi lap trinh di ¢§ ging
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ludng trude va han ch€ t6i da cdc khi nang mit an toan ctua xe TL; xe TL
da dugc dua vao tht nghiém, thuc t€ chiing minh ching bao dam diéu ki¢n
an toan trong giao thong va duge cdp phép luu thong; dong thoi nguoi lap
trinh hoan toan khong ¢ y hay vo y vi qud ty tin hay cdu tha d6i véi hau
qua nguy hiém phdt sinh tit “xt ly” cta xe TL trong qud trinh giao thong.
Trong trudng hop d6, moét cich khich quan, ngudi lap trinh, vé thuc té,
khong thé thdy trudc xe TL giy ra hau qua nguy hiém. Trudng hgp nhu
vay can phai coi la sy kién bt ngo.

biéu nay cang hop ly khi ¢6 quan diém cho rang khi xe TL da dugc thu
nghiém va chiing minh sy an toan, dugc cip phép tham gia giao thong nhung
van khong thé loai trti hoan toan nhiing tinh huéng cd biét ma xe cd thé giy
thiét hai. Trong nhting trudng hop nhu vay, can so sdnh gitia 1o ich ma xe TL
mang lai v6i thiét hai ma xe TL giy ra trong mot vai tinh hudng dic thu. Xét
veé tong thé, khi g1 ich vAn vugt tréi so vdi thiét hai thi nhing tinh huéng d6
chi nén xem Ia “tai nan” va khong ai phdi chju TNHS.*

Thit ba, mé hinh cdc thyc thé Al ¢6 thé duge xem xét xui ly nhu chu thé
cua to1 pham.

Péi véi mo hinh xe TL dugce coi Ia chu thé chiu TNHS vi d6 Ia thuc
thé Al ¢6 thé hoc tap, hanh dong va “suy nghi” nhu con ngusi, chiing toi
cam thdy con nhiéu bin khoan. Chu d¢ nay van con giy tranh cai trong
khoa hoc phdp Iy hinh sy thé€ giéi néi chung. Vi thé, ching toi chua that
su dong y véi quan diém coi xe TL 1a chu thé caa tdi pham va phai chiu
TNHS. Dac biét, dé€ coi cdc thuc thé Al (bao gom xe TL) la chu thé caa to1
pham, can ching minh thuyét phuc vé ning luc TNHS cua thuyc thé Al,
dac bi¢t Ia kha ning tu suy nghi va doc lap dua ra quyét dinh vé hanh vi caa
minh. N6i cdch khdc, can phai chiing minh thuyét phuc vé kha ning doc
lap trong nhan thiic va dieu khién hanh vi caa xe TL. Mit khdc khi cong
nhan cdc thyc thé Al Ia cha thé caa toi pham, thi cdc nha khoa hoc va lap
phdp can phai suy nghi vé cdc loai “hinh phat” phu hgp dé dat dugc muc
dich cua hinh phat.

Chung toi ung ho viéc két hgp nhieéu hoc thuyét dé giai quyét van de
TNHS lién quan dén xe TL. Nguyén nhan dan dén xe TL giy ra hau qua
nguy hiém khd da dang, méi trudng hgp ¢é nhiing dic trung phdp ly khdc
nhau; vi vay, cin ¢é nhiéu moé hinh phdp ly dé xu ly TNHS cua cdc bén lién
quan moét cich phut hgp nhat. Khi xdc dinh TNHS, dya trén chiing cu thu
thap dugc, co quan tién hanh t6 tung cin lua chon mo hinh hgp 1y nhit trén
0 6 cdc hoc thuyét va tri thiic khoa hoc phdp ly hinh sy. @

32 Sabine Gless, Emily Silverman, and Thomas Weigend, “If robots cause harm, who is to
blame? Self-Driving cars and criminal liability”, New Criminal Law Review: An International and
Interdisciplinary Journal, Vol. 19(3), 2016, tr. 436.
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