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Tom tat
Nang lugng tdi tao (NLTT) dugc xem la xu hudng tdt yéu cia nganh ndng luong trén thé
gidi hi¢n nay. Thuc tién cho thdy qud trinh ban hanh va thic hién cdc chinh sdch chuyén dich
ndng lugng va phdt trién NLT'T néu thiéu nhdt quan va thdn trong cé thé lam gia tdng nguy
o xdy ra tranh chdp giita nha ddu tw nudc ngoai va qudéc gia tiép nhdn dau tu. Bai viét se tdp
trung vao viéc phdn tich mgt s6 tranh chdp ddu tu quéc ¢’ dién hinh trong linh vuc NLT'T, tit
dé nit ra nhimg luu y cho Viét Nam trong qud trinh phdt trién va chuyén déi nang lugng, phii
hop véi xu hudng chung toan cdu.

Tu khoa: tranh chdp giita nha ddu tu nudc ngoai va nha nude, trong tai dau tu qudc té, nang lugng
tdi tgo, chuyén doi ndng ligng

Abstract
Renewable energy is increasingly seen as an inevitable trend in the global energy sector today.
Practical experience has demonstrated that inconsistent or poorly executed policies regarding
transition strategies and renewable energy development can negatively impact certain groups of
investors. Such changes in energy transition policies have heightened the risk of disputes between
foreign investors and host states in various countries, including Vietnam. This article focuses
on analyzing several investment disputes in the field of renewable energy and based on that,
draws experiences for Vietnam in its energy development and transition process, aligning with
the global trend.
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heo Lién hiép qudc, ning lugng tdi tao (NLTT) la ngudtn ning

lugng sach, lién tuc va vo han tii tu nhién, trdi ngugc véi ning luong
héa thach vén htu han va gay 6 nhiém.' Cdc ngudon NLTT chu yéu hién nay
gom ning lugng mit troi, gi6, dia nhiét, thay dién, sinh khdéi va dai duong.
bén nam 2050, NLTT ¢ thé chi€ém 90% san lugng dién toan ciu va dau tu
vao linh vyc nay can ting gip ba Ian dé€ dat muc tiéu phdt thii rong bang 0.2
Trudc trién vong d6, nhiéu qudc gia, trong d6 ¢6 Viét Nam, dang ban hanh
chinh sich, phdp luit nhim thuc ddy dau tu nuéc ngoai (MTNN) vao linh

1 United Nations (UN), “What is renewable energy?”, https://www.un.org/en/climatechange/
what-is-renewable-energy, truy cap ngay 15/8/2024.
2 UN, “Fast facts on renewable energy”, https://www.un.org/sites/un2.un.org/files/fast_

facts_-_renewable_energy_oct_2022.pdf, truy cap ngay 12/8/2024.
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viic NLTT. Tuy nhién, qud trinh ban hanh, thuc hién va thay déi chinh sich
nay, trén thuc t€, gay nhiéu khé khin cho NPT, dic bi¢t Ia cic NPT nudc
ngoai va lam gia ting nguy co tranh chip véi Nha nudc tiép nhan dau tu.’
Nhiing tranh chap nay néu khong duge xu Iy hiéu qua 6 thé gy thiét hai tai
chinh, can tré phét trién NLTT va dnh hudng tiéu cuc té1 hinh anh quéc gia.

Chinh vi vay, bai viét phan tich cdc tranh chip dau tu gitta NDT nudc
ngoai va nha nudc trong linh vic NLTT nhim nhan dién cdc rui ro tiém 4n va
xu hudng gia ting tranh chip gan day. Ti€p dd, thong qua mot s6 vu viée tiéu
biéu, bai viét lam ro cic van dé phdp ly thuong gip va cdch tiép can cua Hoi
dong trong tai (HDTT). Trén co sé d6, bai viét dé xuit mot s6 khuyén nghi
nhim giip Viét Nam ngin ngiia tranh chip va bao v¢ 1¢i ich quéc gia trong cdc
vu kién dau tu lién quan dén NLTT.

1. Ruai ro phat sinh tranh chdp gita nha dau tu nudc ngoai va nha
nudc trong linh vuc nang lugng tai tao

Chuyén déi ning lugng hi¢u qua la yéu t6 then chét dé dat muc tiéu phdt
trién bén viing va ting phé bién d6i khi hau, dic biét 6 cdc nudc dang phit trién.
Nghi dinh thu Kyoto va Hiép dinh Paris vé chong bién déi khi hau khuyén
khich cdc qudc gia thu hit vén DTNN vao cdc dy dn NLTT. Tuy nhién, linh
vic nay tiém dn nhitu rdi ro, dic biét 1a cdc rdi ro chinh tri (nhu thay déi chinh
sich dot ngot, thiét k€ chinh sdch va quy dinh, thiét k€ thi truong) thudng dan
dén tranh chip gitia nha nudc va nha dau ti.* Nguyén nhan la do cic NDT
trong linh vuc NLTT thudng phu thudc vao cic chuong trinh hé trg nhu biéu
gid uu dai (feed-in tariff, FIT) va dé bi t6n thuong khi chinh sich thay d6i.> Theo
bdo cdo cia Ngin hang th¢ gidi, phin 16n tranh chdp dau tu trong linh vuc
NLTT lién quan dén viéc cit giam hoic loai bo chuong trinh FIT tai nhi¢u
quéc gia.® Theo théng ké cuia UNCTAD va Ngan hang Thé gidi nam 2022,
nguyén nhan chu yéu giy ra tranh chip ISDS trong linh vuc ning lugng 1a do
nhung thay d6i phdp luit bit 1¢i tit phia chinh pha, chi€ém téi 67% téng s6 vu

3 Kyle Tienhaara, Rachel Thrasher, B. Alexander Simmons & Kevin P. Gallagher, “Investor-state
dispute settlement: Obstructing a just energy transition”, Climate Policy, Vol. 23(9), 2022, tr. 1198.

4 Yulia S. Selivanova, “Changes in renewables support policy and investment protection under
the energy charter treaty: Analysis of jurisprudence and outlook for the current arbitration
cases”, ICSID Review: Foreign Investment Law Journal, Vol. 33(2), 2018, tr. 434.

5 Kyla Tienhaara and Christian Downie, “Risky business? The energy charter treaty, renewable
energy, and investor-state disputes”, in Global Governance: A Review of Multilateralism and International
Organizations, Brill, Nijhoff, Vol. 24(3), 2018, tr. 451-471, https://doi.org/10.1163/19426720-~
02403009

6 World Bank, “Enabling Foreign Direct Investment in the Renewable Energy Dector: Reducing
R egulatoryRisksandPreventingInvestor-State Conflicts”, tr. 24-26, https://documents1.worldbank.
org/curated/en/099701404112329298/pdt/IDUOc75e7e5c03eetD4e98082010465¢21da0408.
pdf, truy cap ngay 21/06/2025.

7 World Bank—Energy Charter Secretariat analysis, 2022, https://www.energycharter.org/media/
news/article/the-energy-investment-risk-assessment-2022/?tx_news_pil%5Bcontroller’o5D=News&tx_
news_pi1%5Baction%5D=detail&cHash=52a353775af6:8e9232cd2e50a37aa57, truy cip ngay 21/06/2025.



LUAT QUOC TE 53

viéc. Ve két qua giai quyét tranh chip, 53% s6 vu kién nghiéng phan thing vé
phia nha dau tu, trong khi 40% c6 két qua thuan 11 cho nha nudc; 5% vu viéc
¢6 du liéu khong xdc dinh va 2% khong tiép tuc dugce theo dudi. Pdng chu vy,
Hi¢p udc Hién chuong Nang lugng (Energy Charter Treaty) la co s6 phdp ly
dugc vién dian nhiéu nhit trong cdc vu ki¢n ISDS vé niang lugng, vdi 72 vu,
Vgt xa so vAi cdc hiép dinh dau tu qudc t€ khdc.

Theo Héi nghi Lién hgp quéc vé thuong mai va phit trién (United Nations
Conference On Trade And Development, UNCTAD),* trong hon mot thap ky qua
da c6 hon 80 tranh chdp dau tu trong linh vuc NLTT dugc dua ra trong tai, chu
yéu lién quan dén dién mit tro1, va moét phin nho lién quan dén dién gié va thuy
dién. Tay Ban Nha la qudc gia bi kién nhiéu nhat, sau d6 1a Cong hoa Y va Cong
hoa Séc. Khoang mot niia s¢ vu kién van dang dugce giai quyét, trong s cic vu da
¢6 phdn quyét thi 53% phdn quyét nghiéng vé phia nha dau tu va 40% nghiéng
vé phia nha nudc. Pdng chu ¥, hon 90% cdc vu kién vé NLTT gan day dugc
khéi xudng dya trén cung mét hiép dinh 1a Hiép uéec Hién chuong nang lugng
(Energy Charter Treaty, ECT) nam 1994 (72 vu).

Nhiing s6 liéu trén cho thdy NLTT dang tré thanh mot linh vuc tiém dn
nhiéu rui ro phdt sinh tranh chip gitia NDT nudc ngoai va nha nudc. S6 lugng
tranh chdp dau tu trong linh vuc nay ¢é xu hudng gia ting vdi tinh chit phiic
tap, gy ra nhiéu khé khin cho cdc bén, dac biét la cdc qudc gia trong qud trinh
chuyén déi ning luong. Phan tiép theo s& phan tich mét s§ tranh chip dién
hinh, qua d6 lam ro hon nguyén nhan phdt sinh tranh chép va nhing néi dung
quan trong can luu y trong qud trinh giai quyét cic nhém tranh chip nay.

2. Phan tich moét s6 tranh chdp dién hinh trong linh vuc nang
luong tai tao
2.1. Tranh chdp gisia cong ty ESPF va Chinh phi Y
2.1.1. Tom tdt vy tranh chdp

Ngay 04/7/2017, nguyén don bao gom ESPF — mot cong ty thanh
lap tai Puic va cdc cong ty lién két da khéi kien Cong hoa Y lén Trung
tam Qudc t&€ vé gidi quyét tranh chip dau tu qudc t& (International Centre for
Settlement of Investment Disputes, ICSID) trén co s6 ECT.” Tranh chip phdt
sinh tii cdc bién phdp dugc Y thuic hién ké tit nam 1998 nhim khuyén khich
dau tu vao nganh ning lugng mit tri. Cu thé, chinh phu Y da ban hanh
Nghi dinh s6 79 uu tién ti€p can cic nha mdy NLTT va yéu cau cic nha mdy
nay ky hgp dong véi moét cong ty nha nude vé quan ly NLTT. Pong thoi,
Y cing thong qua nim chuong trinh khuyén khich nang lugng dién san xuat

8 UNTAD, “IIA Issue Note - Treaty-Based Investor-State Dispute Settlement Cases and
Climate Action”,  https://unctad.org/system/files/official-document/diaepcbinf2022d7_
en.pdf, truy cap ngay 22/8/2024.

9 ESPF and others v Italy, ICSID Case No. ARB/16/5, Award, https://www.italaw.com/sites/
default/files/case-documents/italaw11827.pdf, truy cap ngay 5/8/2024.
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ti nang lugng mat trési (Conto Energia), tit Conto I dén Conto V nhim dua ra
biéu gid FIT d6i vl nguon dién, duge duy tri trong mot thoi gian ¢S dinh.
Tuy nhién, dén nam 2014, Y da giam biéu gid khuyén khich theo quy dinh
trong cdc chuong trinh uu dai thong qua Nghi dinh Spalmaincentivi — day 1a
bi¢n phdp chinh bi phan d61 trong khi¢u kién cua nguyén don. Nguyén don
cdo buoc bi don di giam ding ké muic thué uu dai ¢ dinh va gid dam bio
t61 thi€u duge dua ra trong cdc chuong trinh vu dai trude day — vén 1a co sé
quan trong dé nguyén don quyét dinh dau tu vao Y, do d6 da vi pham Pieu
10.1 ECT va luat phdp qudc té.

Sau khi xem xét cdc bing chiing lién quan va lap luan cta cdc Bén, Hoi
dong trong tai (HDTT) két luan bi don da vi pham nghia vu d61 xu cong
biang va thoa ding (fair and equitable treatment, FET) theo Diéu 10.1 ECT, cu
thé Ia vi pham k¥ vong chinh ding ctia NPT dua trén ch€ do Conto Energia."”
Tranh chip nay dit ra ciu hoi quan trong vé viéc khi nao thi mét chinh sdch,
bién phdp NLTT c6 thé tao ra ky vong chinh ding cho NDT. Phan tiép
theo sé phan tich ky hon gidi thich caia HDTT vé vin dé nay.

2.1.2. Ky vong chinh ddng ciia nha dau tw phat sinh tir cac chinh sdch, bién phdp
khuyén khich ndng lugng tdai tao

Nguyén don néu ba tinh huéng ma mét chinh sich vé NLTT cua chinh
phu c6 thé tao ra ky vong chinh ding cho NPT nudc ngoai: (i) khi NPT
nhan dugc cam két hoic bao dim ro rang tit mét co quan chinh phu; (i) khi
NDT nhan dugc cdc cam két hoic bio dam ngam hiéu ma ho di dua vao khi
dau tu va (1) ngay ca khi khong cé cam két, cic tinh huéng khic lién quan
téi khodn dau tu cting ¢6 thé tao ky vong chinh ddng. Nguyén don cho ring
chinh pht Y da dua ra hiia hen ro rang vé sy 6n dinh ctia biéu gid uu dai dieén
mit tro1 thong qua Nghi dinh va cic chuong trinh Conto Energia. NO1 dung
cdc ditu khoan nay du ro rang va khong can thém xdc nhan nao khdc. Ngoai
ra, cdc tuyén b cong khai ctia chinh phu ctng cuing ¢6 cam két nay."!

Ngugc lai, bi don cho ring khong ¢6 bit ky cam két hay quy dinh nao
diam bio sy 6n dinh chinh sich trong chuong trinh Conto Energia. Chinh
phu Y khong cam két “déng bing” khung phip ly va cdc dieu khoin trong
chuong trinh Conto Energia chi la cic quy dinh chung nén khong thé tao ra
k¥ vong cho NDT. Bi don khong dua ra bit ky cam két hay hiia hen cu thé
nao vdi nguyén don, khong c6 bit ky cudc thio luan nao gita nguyén don
va c6 quan chiic ning cta Y lién quan dén cic khoan dau tu cia nguyén
don. Diéu duy nhit lién quan 1a quy dinh uu dai ti cic chuong trinh Conto
Energia trong thoi gian 20 nim. Tuy nhién, day khong phai la mot “1o1 higa”
déi véi cic NPT ma chi la mét quy dinh phdp luat trong h¢ théng phdp luat

10 Nhu trén, tr. 252.
11 Nhu trén, tr. 131,
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ctia Y va chinh phti ¢6 quyeén thay d6i phit hgp vdi hoan canh. Bén canh d6,
thiét hai cua nguyén don moét phan la do viéc thim dinh phdp ly khong day
da khién NDT khong lusng trudce rai ro kinh t€ - xa hoi tai nudce ti€p nhan
dau tu, do d6 khong ¢6 co sé hinh thanh ky vong chinh ding.

Ve vin dé nay, HDTT cho ring diém quan trong Ia liéu Nha nudc,
thong qua cdce tuyén b hoic hanh vi, ¢6 gép phan tao ra ki vong cho NDT.
Theo HDTT, biéu gid FIT trong cdc chuong trinh Conto Energia da tao ra
ky vong chinh ddng cho cic NPT nudc ngoai va sé khong cong biang khi bi
don quy dinh vé muc gid FIT ¢6 thoi han dp dung 20 nam, nhung sau d6 lai
giam gid FIT sau khi cdc khoan dau tu caa NDT da ddp ung day du yéu cau
dé dp dung muic gid uu dai nay."? Nguyén don cang da tién hanh tham dinh
“day da va can thiét” trudc khi dau tu tai Y. Mot cam két sé dugc coi la cuy
thé néu nhim tao ra sy dim bdo ro rang vé tinh 6n dinh chinh sich. Vi¢c lap
lai cing mot cam két trong nhiéu tuyén bé chung khic nhau ti phia Nha
nudc cung ¢b tinh cu thé d6. Trong vu nay, cic chuong trinh Conto Energia
ti I dén V ddp ting tinh cu thé can thiét, duge Lip di lip lai va chia dyng day
du cic yéu t6 d€ phdt sinh ky vong chinh ding cho cic NDT. HDTT cung
khang dinh: nha nudc cé quyén thay déi luat dé€ phit hgp vdi tinh hinh kinh
t€ - xa hoi, nhit 1a trong linh vyc NLTT vén nhiéu bién dong. Tuy nhién,
néu khong can nhic day du ky vong chinh ding ciia NPT, nha nudc van ¢
thé chiu trdich nhiém phdp ly quéc t€.

Ky vong chinh ddng cuia NDTNN la mot trong nhiting vin dé thudng
gdy tranh cai trong cdc tranh chip dau tu quéc t€ lién quan t6i NLTT."
Phdn quyét trong tai trong vu nay dua ra bai hoc quan trong cho cdc quéc
gia khi ban hanh va di¢u chinh chinh sich NLTT, nhim trinh phd vo ky
vong chinh ding cia NDTNN. Thii nhdt, theo HDTT, k¥ vong nay c¢6
thé hinh thanh khi nha nudc dua ra cdc cam két cu thé, dic biét néu cdc
cam két dugce 1ap lai nhit qudn trong nhiéu tuyén b chinh thic." Trudng
hop ctia Y 1a vi du dién hinh, khi cic chuong trinh Conto Energia tii |
dén V lién tuc khang dinh muic gid uu dai FIT, qua d6 tao ra sy dam bao
1o rang cho nha dau tu. Thit hai, HDTT cang cho ring, mot nha nudc ¢6
quyén thay déi chinh sich, bi¢n phdp NLTT dé thuc hién cdc muc tiéu
an ninh, xa hoi va day 1a quyén luc duong nhién."” Tuy nhién, quyén luc
nay can dugc thyc hién trong giéi han dé bao vé quyeén Igi cua NDT, dé
trdanh phdt sinh trich nhiém phdp ly quéc t€ cua nha nudc. Thii ba, HDTT

12 Nhu trén, tr. 194, doan 508.

13 Chen Yu, “Disentangling legal stability from legitimate expectations: Towards greater deference to
regulatory changes in renewable energy transition policies in investment arbitration”, World Trade
Review, Vol. 24(1), 2025, tr. 102; Jack Biggs, “The scope of investors’ legitimate expectations
under the FET standard in the European renewable energy cases”, ICSID Review — Foreign
Investment Law Journal, Vol. 36(1), 2021, tr. 100.

14 Nhu trén, tr. 199, doan 520.

15 Nhu trén, tr. 158, doan 418.
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nhidn manh vai tro cua viéc NPT thuc hién thim dinh phdp ly trudc khi
tién hanh dau tu, dac biét véi cic dy dn NLTT — linh vuc thudng c6 sy
thay déi vé khung phdp ly. Néu nha dau tu da thim dinh day du va ky
vong dugc hinh thanh trén co s6 hop 1y, ho ¢6 quyén yéu cau duge bao
v¢ khi chinh sdch thay déi.'

2.2. Tranh chdp gina JSW Solar GmbH & Co. KG va Chinh phn Séc
2.2.1. Tom tdt vy tranh chdp

JSW Solar GmbH & Co. KG, mot cong ty cua Puic dau tu vao ba nha
mdy di¢n ning luong mit tro1 6 Cong hoa Séc trong giai doan 2009-2010.
Tranh chip phdt sinh khi Cong hoa Séc dp thué ning lugng mit tréi nhim
dé han ché “Igi nhuan bt ngd” ma cdc cong ty trong linh vyc nay nhan duge
do Séc budc gidam gid cdc tim pin mit troi. Nguyén don cho ring khoin
thué nay la khong ludng trude duge va khong ¢6 co sé nao dé€ nhan dinh
rang ho di nhan dugc “loi nhuan bat ngd” néu trén. JSW Solar di khéi kién
Cong hoa Séc 1én Toa Trong tai thudng trvic (Permanent Court of Arbitration,
PCA) trén co sé6 Hiép dinh Pau tu song phuong (bilateral investment treaty,
BIT) gitia Séc va Pic."”

HDTT két luan ring bi don khong vi pham cdc nghia vu theo BIT,
bao gdm nghia vu FET, nghia vu bao v¢ va an ninh day da (full protection and
security, FPS) cang nhu die¢u khodn bao trum (umbrella clause). Trong vu nay,
mot trong nhiting vin dé giy tranh cai gitia cic bén lién quan té1 diéu khoan
bao trum. Diéu khodn bao trum trong BIT thudng quy dinh ring nha nuéc
phéi tuan thu, ton trong cic nghia vy, cam két lién quan dén cic khoin dau
tu du ¢6 thé ching khong ton tai trong cdc BIT ma c¢6 thé trong cdc hgp
dong, cdc cam két ma nha nudc ky két véi NDT sau nay."™ Dieu khoin nay
cho phép nang cdc khié¢u kién theo hop ddong hoic theo phdp luat néi dia
thanh khié¢u kién theo hi¢p dinh dau tu."” Pieu khoan bao trum dugc vién
dan trong nhi¢u tranh chidp dau tu lién quan téi NLTT va ¢ anh hudng
16n dé6i véi viée xdc dinh pham vi nghia vu va trdch nhiém cta Nha nudc,
khong chi phdt sinh tit cdc hiép dinh dau tu ma c6 thé tii cdc cam két khdc
¢6 lién quan té1 du dn. Vi vay, phan tiép theo sé phan tich siu hon phdn
quyét caa HDTT vé vin dé nay.

2.2.2. Dién gidi va dp dung diéu khodn bao triim

16 Gargi Choudhari, “Tracing political determinants of FET standard and due diligence of
investors in investor-state dispute settlement”, Indian Journal of Integrated Research in Law, Vol.
III, Issue IV, 2023.

17 JSW Solar GmbH & Co. KG v Czech, PCA Case No. 2014-03, Final Award, https://www.
italaw.com/sites/default/files/ case-documents/italaw9498.pdf, truy cap ngay 6/8/2024.

18 Ursula Kriebaum, Christoph Schreuer, Rudolf Dolzer, Principles of international investment law,
3rd ed., Oxford University Press, 2022, tr. 493.

19 Aceris Law LLC International Arbitration Information, International Arbitration, https://www.
international-arbitration-attorney.com/vi/umbrella-clauses-in-investment-arbitration/, truy cip
ngay 7/9/2024.
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Trong vu nay, BIT gitia Séc va Puic nim 1990 quy dinh vé diéu khoin
bao trum tai Piéu 7.2 nhu sau: “Mdi nudc ky két sé thuc hién bit ky nghia
vu n2o khdc ma nuée do 6 thé da ky két lién quan dén dau tu ciaa cic NPT
tll cdc nudc ky két tuong ving khdc trén lanh thé ctia minh”.

Theo nguyén don, Piéu 7.2 cta BIT gitia Séc va Puic nam 1990 nén
dugc hiéu ring Séc phai tuan thu cdc nghia vy hgp dong va phdp luat cua
minh lién quan dén cdc khoidn dau tu cua nguyén don trong linh vyc ning
lugng mit troi. Bing cdch bai béd va phd v6 cdc bao dam duge dua ra trong
Dao luat 180 (moét dao luat noi dia), Séc da vi pham Piéu nay. Vé phia minh,
bi don cho rang Piéu 7.2 nay chi d4p dung cho mét nghia vu cu thé déi véi
NDT hoic lién quan dén mot khoan dau tu riéng 1¢é, va khong dp dung véi
mét dao luat chung.®

Ve vin dé nay, trudc hét, HDTT giai thich nhu sau: Biéu 7.2 cua BIT
dat ra nghia vu d61 véi méi Bén ky két trong viéc thuc hién cdc “nghia vu
khdc” lién quan dén cdc khoan dau tu. D€ Diéu 7.2 ¢6 hiéu luc thi trude hét,
phai ton tai mét nghia vy gitia nha nudc va NPT theo luat Cong hoa Séc,
dong thoi, nghia vu d6 da bi vi pham béi cdc hanh vi ctia Nha nudc. Do d6,
nguyén don can ching minh ring ho la chua thé ¢6 quyén yéu cau thyc hién
mot “cam két” nhit dinh lién quan dén khoan dau tu.”!

Trong tinh huéng nay, nguyén don da khong thé xdc dinh dugc bat
ky nghia vu lién quan nao xuit phdt tii phia Cong hoa Séc ¢6 lién quan dén
khodn dau tu cia ho. Do d6, dieu kién dau tién khong thdéa man va khong
thé cdu thanh hanh vi vi pham di¢u khoan bao trum theo Piéu 7.2 BIT.
HDTT khing dinh ring, Pao luat 180/2005 khong dp dit bat ki nghia vu
nao déi véi Cong hoa Séc dé thiét lap hoic duy tri muic gid FIT. Nghia vu
cta nha nudc theo Piéu 7.2 chi ton tai khi diéu khoan theo luat phai huéng
t61 cdc khoan dau tu va NPT nang lugng mit troi cu thé. Tuy nhién, thyc t&€
Dao luit 180 la dao luat chung, khong hudng t61 JSW va khoan dau tu ning
lugng mit troi cy thé caa ho. Vi vay, HDTT di bic bo khiéu nai cua JSW
vé viéc vi pham diéu khodn bao trum theo BIT.?

Phin quyét trong tai trong vu nay gép phan lam ro viéc dp dung dieu
khoan bao trum — mét dieu khoan thuong duge vién dan trong tranh chip
dau tu lién quan té1 NLTT. Trong linh vic NLTT, diéu khoan bao trim
Ia mét trong nhiing dieu khoan quan trong, gitip bao vé cic NPT trong
truong hop ton tai cdc cam két, hanh vi don phuong tit phfa nha nudc gay
t6n hai dén cic khoan dau tu cua cdic NPT nhung khong thudc pham vi
dieu chinh ctia BIT. Tuy nhién, di¢u khoan cing ¢6 thé bi NDT lam dung
dé khéi kién theo BIT du cdc bién phdp, chinh sich NLTT cua nha nudc
20 JSW Solar GmbH & Co. KG v Czech, tldd, tr. 96.

21 Nhu trén, tr. 97.
22 Nhu trén, tr. 96—105.
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khong ¢6 su lién quan va khong thé dan chiéu dén hanh vi vi pham BIT.*
Trong tranh chdp nay, JSW cho ring viéc phd vé cdc bio ddm é mot quy
dinh trong luat néi dia vé thu€ d6i véi nha mdy san xudt NLTT ctia Séc da vi
pham di¢u khodn bao trum trong BIT gitia Puic va Séc. Tuy nhién, HDTT
da khing dinh ring, Cong hoa Séc khong vi pham diéu khoin bao trim vi
JSW khong thé chiing minh duge sy ton tai ctia hanh vi vi pham nghia vy
theo luat noi dia cia Séc. Pay Ia mét diém quan trong, dam bao viéc dp dung
dieu khoan bao trum duy tri sy can bang gitia bio vé NDT vdi viéc bao vé
quyén va loi ich chinh ding ctia nha nudéc trong viéc ban hanh va thay déi
chinh sich, phdp luat qudc gia.
2.3. Tranh chdp gina Mesa Power Group LLC va Chinh phi Canada
2.3.1. Tom tdt vy tranh chdp

Nim 2004, chinh phu Canada thanh lip Co quan Pién luc Ontario
(Ontario Power Authority, OPA) dé¢ quan ly k&€ hoach dai han, mua sim nguon
dién mdi va thic ddy da dang hda ngudn cung ning lugng vdi trong tam [a
NLTT. Nim 2009, Chinh quyén Ontario di trién khai Chuong trinh FIT
nhim khuyén khich sin xudt va tiéu thy NLTT tai dia phuong nay thong
qua viéc cung cip cic hgp dong mua bdn dién vdi gid dam bio. Mot s6 lugng
16n cic NPT nudc ngoai di nop don dang ky Chuong trinh va mot h¢
théng x Iy duge chinh phu trién khai d€ dinh gid va xé€p hang cdc don nay.

Mesa Power Group LLC, mét cong ty trong linh viic ning lugng dién
g6, di ndp sdu don ding ky vao Chuong trinh FIT, tit ca déu nam trong ving
Bruce cta Ontario. D1 cdc don ctia Mesa ddp dng nhiéu tiéu chi cta chuong
trinh FIT nhung lai khong nhan dugce bat ki hgp dong nao trong ba vong xét
duyét, chu yéu vi cong suit truyén tai ctia dudng day trong tinh khong du.

Trong khi dé, nim 2010, Chinh quyén Ontario ky théa thuan dau tu
tri gid 7 ty do la Canada véi mot cong ty lien doanh ciia NPT Han Qudc,
”), cho phép déi tic nay uu tién truy cap 2.500 MW cong sudt truyén tii —
phan 16n duge danh riéng cho du dn cta lién doanh. Nguyén don cho ring
thoa thuan nay tao ra sy canh tranh khong cong bing va dan dén viéc ho
khong nhan duge bat ci mot hop dong nao trong Chuong trinh FIT va da
nép don khéi kién chinh phu Canada té1 PCA trén co s6 Chuong 11 (Pau
tu) trong Hiép dinh Thuong mai ty do Bic My (North American Free Trade
Agreement, NAFTA).** Mot trong nhting khiéu kién chinh cua nguyén don
Ia bi don da vi pham nguyén tic déi xt t6i hu¢ qudc (most “favored” nation,
MEN) theo bieu 1103 trong NAFTA. Cu thé Ia bi don da danh cho NDT
cua Han Qudc sy uu dai hon so véi nguyén don, thé hién qua quyén tiép can

23 Bradford Gentry & Jennifer Ronkumbr, “International investment agreements and investments in
renewable energy”, From Barriers to Opportunities: Renewable Energy Lssues in Law and Policy, 2007, tr. 45.
24 Mesa Power Group LLC v Canada, UNCITRAL, PCA Case No. 2012-17, Award, https://
www.italaw.com/sites/default/files/ case-documents/italaw7240.pdf, truy cap ngay 6/8/2024.
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duong day truyén tai va dugce nhan cic hgp dong dau tu ning lugng mit troi
theo Chuong trinh FIT. Vé phia minh, bi don cho ring Chuong trinh FIT
do OPA thyc hién Ia mot chuong trinh mua sim Chinh phu, do d6 thuéc
truong hop ngoai 1¢ ctia nghia vu MEN theo Diéu 1108 cia NAFTA. Tranh
chap nay dit ra cau hoi liéu cdc chuong trinh trong linh vic NLTT nhu FTI
¢6 dugce xem Ia hoat dong mua sim chinh pha dé duge mién dp dung nghia
vu MFN hay khong. Phan tiép theo sé phan tich quan diém cua HDTT vé
van dé nay.

2.3.2. Xdc dinh Chuong trinh FI'T ¢é thudc ngogi I¢ vé mua sam chinh phii quy dinh
trong hi¢p dinh ddu tu

Theo DPieu 1108.7.a NAFTA, cdc quy dinh vé d61 xi qudc gia (NT),
t61 hué¢ quéc (MFIN) va mot s6 nghia vu khic khong dp dung cho cdc hoat
dong mua sim cua chinh phu hoic doanh nghi¢p nha nuéc. HDTT cho
rang dé€ xdc dinh Chuong trinh FIT ¢6 thudc ngoai 1¢ nay khong, can xét hai
diém: (i) day c6 phii a hoat dong “mua sim”, va (i) ¢6 phai la mua sim cua
chinh phu hoic doanh nghiép nha nuéc khong.»

Bu tien, Dicu 1108 NAFTA khong dua ra dinh nghia “mua sim” nén
nguyén don cho rang nén dp dung khdi niém “mua sim” trong Pieu 1001.5
(Chuong 10) dé dam bao viéc dp dung théng nhit trong toan bo Hi¢p dinh.
Theo Di¢u 1001.5, “mua sim” chi dp dung cho trudng hop chinh phia mua
hang héa, dich vu dé phuc vu cho nhu ciu truc ti€p cia minh chi khong
phai dé ban lai cho ngusi din nhu Chuong trinh FIT.*® Tuy nhién, HDTT
khong dong tinh, cho ring méi chuong trong NAFTA ¢6 b6i canh riéng,
va khdi niém “mua sim” trong Chuong 11 nén dugc hiéu rong hon — bao
gom ca viéc chinh phu mua dién i NLTT dé€ cung cdp cho dan, ngusi dan
trd phi thong qua thué. HDTT cting nhin manh ring “mua sim” trong ngu
canh cua NAFTA va cdc hi¢p dinh thuong mai qudc t&€ ¢6 ¥ nghia phuc tap
hon so véi cdch hiéu thong thuong vi mua sim chinh phu thutng lién quan
dén cic quy trinh ddu thiu va cdc thu tuc nhim dim bio tinh minh bach,
cong bing va hiéu quai trong viéc si dung nguon luc cong.”

Ve chu thé thuc hi¢n, nguyén don cho ring chuong trinh FIT do tinh
Ontario trién khai nén khong thuoc chuong trinh mua sim cta ““Bén ky két”
(tic Ia cdc quéc gia) theo NAFTA. Tuy nhién, HDTT khing dinh ring “Bén
ky két” trong NAFTA bao gom ca chinh quyén lién bang va dia phuong, va
khong c6 ly do dé loai trit tinh bang khéi pham vi Pieu 1108.7.a.%

Toém lai, HDTT xdc dinh chuong trinh FIT la mét hinh thic mua
sim chinh phu theo Piéu 1108.7.a NAFTA, thudc ngoai I¢ cua nguyén

25 Mesa Power Group LLC v Canada, tldd, tr. 89.
26  Nhu trén, tr. 87.

27 Nhu trén, tr. 90-105.

28  Nhu trén, tr. 107.
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tic MFN. Do d6, nguyén don khong thé yéu cau duge huéng sy déi xu
uu dii tuong duong véi cdc nha dau tu khdc.” Tranh chdp nay cho thiy ro
vai tro cua dieéu khodn ngoai 1¢ vé mua sim chinh phu trong cdc chuong
trinh hd tr¢ NLTT nhu FIT — cong cu tao biéu gid uu dai nham khuyén
khich dau tu va nang cao sdc canh tranh ciaa NLTT so véi ning lugng
truyén thong. Nhiéu hiép dinh dau tu qudc t&€ cang quy dinh ngoai 1¢ nay,
cho phép chinh phu linh hoat thuc hi¢n chinh sich hé tr¢ ma khong vi
pham nghia vy déi xi cong bing — mot noi dung c6t 161 trong cdc hiép
dinh dau tu.

3. Mot s6 luu y cho Viét Nam dé€ phong nguia va giai quyét hiéu
qua cac tranh chdp véi nha dau tu nudc ngoai trong linh vuc nang
luong tai tao

NLTT, véi vai tro la nguédn ning lugng sach, doi dao, phit hgp véi
dinh hudng phit trién bén viing, dang phdt trién manh tai nhiéu quéc gia,
trong d6 ¢d Viét Nam.” Tuy nhién, nhu ciu vén dau tu cho linh vyc nay
tai Viét Nam van rit 16n, udc tinh can khoang 10 ty USD dau tu cho cdc
du dn NLTT d€ ddp vng nhu ciu ning lugng dén nim 2030.°" Nam thu
hit DTNN trong linh vyc NLTT, Viét Nam da ban hanh nhi¢u chinh
sich khuyén khich dau tu, trong d6 ¢6 Chién lugce phdt trién NLTT dén
nim 2030, tim nhin 2050, dat muc tiéu tang san luong dién tit NLTT
lén 186 ty kWh vao nim 2030 va 452 ty kWh vao nam 2050.”* Nho day
manh chuyén d6i nang lugng, Viét Nam di tré thanh mot trong nhting
qudc gia thu hut lugng vén dau tu NLTT I6n trén thé gidi. Téng vén
FDI vao NLTT ting manh tit 100,27 ty USD nam 2013 lén 447,45 ty
USD nam 2021, phin dnh sy quan tim ngay cang 16n cua cic NDTNNs
déi véi linh vuc nay.

Tuy phdt trién manh mé, qud trinh phdt trién NLTT & Viét Nam gip
nhiéu thdch thic va tiém 4n nhiéu rui ro.” Mot trong cdc rii ro d6 Ia nguy
co phdt sinh tranh chdp phdt sinh khong chi gitia cic nha ddu tu ma con gita

29  Nhu trén, tr. 94.

30 Nguyen Trung Thanh, Nguyen Thanh Tung, Hoang Viet Ngu, Clevo Wilson, Shunsuke Managi,
“Energy transition, poverty and inequality in Vietnam”, Energy Policy, Vol. 132, 2019, tr. 537.

31  UNCTAD, “World Investment Report 2023: Investing in Sustainable Energy for all”,
https://unctad.org/publication/world-investment-report-2023, truy cap ngay 25/8/2024.

32 Quyét dinh s6 2068/QP-TTg cua Thu tuéng chinh phu phé duyét Chi¢n luge phdt trién
niang lugng tdi tao cua Viét Nam dén nam 2030, tim nhin dén nim 2050 cua Thu tudng chinh
phu ngay 25/11/2015, Pitu 1.

33 International Renewable Energy Agency (IRENA), “Enabling foreign direct investment in
the renewable energy sector in 2013 — 2022”, https://www.irena.org/-/media/Files/IRENA/
Agency/Publication/2024/Jul/IRENA_Renewable_Energy_Statistics, truy cap ngay 12/8/2024.

34 Tran Viet Dung, “Legal and policy framework for renewable energy and energy efficiency
development in Vietnam”, Vietnam _Journal of Legal Sciences, Vol. 1(1), 2019, tr. 44-45, https://
doi.org/10.2478/vjls-2020-0002
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nha dau tu va nha nuéc — dic biét lien quan dén thay déi chinh sich, phdp
luat.® Cdc vu tranh chip dau tu qudc t€ duge phan tich 6 phian 3 cho thiy
tinh chét phuic tap va da dang cia loai tranh chdp nay vé chu thé, can cui khéi
kién va co quan gidi quyét. Trong bdi canh linh vuc NLTT tai Viét Nam
dang ting truéng nhanh, nhiéu chuyén gia cho ring nguy co phdt sinh tranh
chdp dau tu Ia rit 16n.” Do d6, viéc nghién ctiu kinh nghiém qudéc t€ trong
xt Iy tranh chdp NLTT la can thiét, giip Viét Nam chua dong xay dung giai
phdp phong ngiia va ting phé hiéu qua. Tu cdc vu viéc da phan tich, c6 thé
rtit ra mét s6 bai hoc quan trong cho Viét Nam trong quan ly dau tu va giai
quyét tranh chip trong linh vyc NLTT.

Thit nhdt, chinh phu can than trong trong qud trinh ban hanh cdc chinh
sich, bién phdp NLTT d6i véi cdc dy dn dau tu, nhit 1a ¢6 lién quan tdi
NDT nudc ngoai. Nhu da phan tich trong vu tranh chip gitia ESPF va
chinh pht Y, quéc gia nay da nhiéu Ian nhic lai cic cam két véi NPT nude
ngoai vé biéu gid uu dai FIT. Hau qua Ia lam phdt sinh k¥ vong chinh ding
cho cdc NDT va khi chinh phua can thay déi chinh sich thi lai vi pham
nguyén tic FET theo BIT. Tu d6 ¢6 thé thiy khi khong thé lusng trudce
dugc dién bién trong nganh NLTT, Chinh phu Viét Nam phdi that than
trong trong qud trinh ban hanh va thay déi cdc chinh sich vé NLTT dé phu
hop véi béi canh kinh t€ - xa héi caa dit nude. Mic dut quyén ban hanh va
thay déi chinh sdch, phdp luat né1 dia Ia quyén duong nhién ctia Nha nudc,
viéc thuc hién cdc quyén nay cting can ton trong tdi cdc ky vong chinh ding
cia NPT, dic biét néu cdc ki vong nay dugce tao ra do chinh cam két hoic
dam bao trudc d6 ctia Nha nudc.

Thit hai, phdp luat Viét Nam can ¢6 quy dinh 16 rang hon vé nghia vu
thim dinh cda NPT trudc khi tién hanh dau tu vao NLTT. Viéc thuc hién
thim dinh trudc khi dau tu Ia mot trong nhiing yéu t6 can thiét d€ NPT c6
thé bao v¢ dugce k¥ vong chinh ddng ctia minh theo tiéu chuin FET, dic biét
Ia trong linh vuc NLTT — mét linh vuc tiém 4n nhiéu rui ro. Trong mot s6
truong hop, thim dinh nay mé rong dén nghia vu ctia NPT trong viéc dinh
gid cdc rui ro ¢d thé lién quan dén tinh hinh kinh t€ va béi canh chinh tri xa
hoi cua qudc gia ti€p nhan dau tu.”” Dién hinh nhu trong tranh chip gitia
ESPF va chinh phua Y, nguyén don da tién hanh thim dinh khung phdp ly 6
Y 16 rang, cu thé, chi tiét va HDTT da cong nhan day la mot trong nhting

35  Chau Viet Bac, “Dispute resolution in enery projects in Vietnamese context — Observation
from VIAC”, Hoi thio: Qudn ly rii ro phdp ly va tranh chdp trong cac du én nang lugng trong
diém - hudng téi muc tiéu ning lugng bén viing tai Viét Nam, VIAC, 2023.

36  Kazuhide Ohya, “Renewable energy disputes in Vietnam”, Hoi thdo: Quan Iy nii ro phap ly
va tranh chdp trong cac di an nang liugng trong diém - hudng téi muc tieu nang liong bén ving tai Vit
Nam, VIAC, 2023.

37  Yulia Levashova, “Prevention of ISDS disputes: From early resolution to limited access”,
Handbook of International Investment Law and Policy, Springer Singapore, 2021, tr. 625-645.
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yéu t6 giip nguyén don bao vé t6t k¥ vong chinh ding cia minh. Do d6,
Viét Nam ¢6 thé xem xét b6 sung lam 1o cdc quy dinh vé thdm dinh phdp
ly nhu Ia mot tha tyuc trude khi tién hanh dau tu caa cdic NDT NLTT, tu d6
ting cudng trich nhiém ti phia NPT, tham chi ¢6 thé ngin ngtia rii ro vé
tranh chip ngay tir dau.

Thit ba, Viét Nam can chu y vé viéc quy dinh va dp dung di¢u khoin
bao trum trong cdc hi¢p dinh dau tu. Nhu phan tich é trong vu JSW
Solar ki¢n Sec, nguyén don da vién din die¢u khoan bao trum trong BIT dé
khi€¢u kién mot hanh vi duge cho la vi pham luat néi dia caa chinh phua
Séc. Mic du HDTT xdc dinh Séc khong vi pham di¢u khodn bao trum,
HDTT khong bdc bé kha ning mot hanh vi vi pham luat néi dia c6 thé
tao thanh hanh vi vi pham BIT theo di¢u khoin nay. Pay la mot diém
Viét Nam can chu y va 1a moét rii ro 16n tir dieu khoan bao trum ma Viét
Nam can chu y loai bé khi ky két cdc hi¢p dinh dau tu. Ngoai ra, thuc té,
khong chi hanh vi vi pham luat noi dia, cdc hanh vi vi pham diéu khoin
bao trum ¢6 thé xuit phdt tii cdc nghia vu trong hop dong ma nha nudc
ky két v6i cic NDT nudc ngoai trong qud trinh thuc hién va trién khai
cdc dy dn NLTT. Vi thé, khi ky két va dam phdn cang nhu thuc hién cdc
hop dong NLTT véi cic NPT nudce ngoai, Viét Nam luon phai cin nhic
khi thoa thuin né1 dung hgp dong, can chu y tuan tha cdc nghia vu trong
qud trinh thuc thi d¢ dam bao khong vi pham cdc nghia vu hgp dong.
Hop dong cung c¢6 thé ¢ nhiing diéu khoan loai trir, hodc dieu khoan vé
thAim quyén giai quyét tranh chip riéng biét d€ han ché kha ning NDT
c6 thé vién din ditu khodn bao trum d€ dua tranh chip hgp dong ra giai
quyét theo co ché trong tai diu tu theo BIT.

Thit tw, Chinh phu Viét Nam nén tim hiéu vé cdc trudng hop
ngoai 1¢, vi du nhu ngoai 1¢ vé mua sim Chinh phu, d¢ ¢6 thé dua ra
cdc lap luan ty bao v¢ trudce khiéu kién caa NPT lién quan téi chuong
trinh mua dién tit NLTT. Vi dy, trong vu Mesa Power LLC ki¢n Canada,
Canada da gidi thich va dp dung khd linh hoat di¢u khoan ngoai 1¢ vé
mua sim chinh phu, tit d6 bic bo duge cdc khiéu kién ctia NPT. Trong
tinh hu6ng nay, cich dién gidi “mua sim chinh pha” theo hudng rong
va linh hoat khi dp dung trong linh vuc NLTT (chinh phi mua dién va
ngudi dan tra thué), thay vi cdch hiéu hep thong thusng (chinh phu mua
veé dé su dung truc tiép) da gitip Canada ching minh dugc tinh hgp phdp
trong cdc chinh sich cia minh. Viéc tim hiéu cdc dieu khoan ngoai 1¢
trong BIT la cuc k¥ can thi€t d€ Nha nudc ¢ thé van dung hi¢u qua,
dam bdo sy linh hoat can thiét va bao v¢é quyén 1o1 chinh ding khi phit
sinh tranh chip véi NPT nudc ngoai lién quan tdi cdc chinh sdch va
bién phdp chuyén d6i NLTT. @
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