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Tom tat
Quyén ldp phdp la nhanh quyén ligc quan trong trong mé hinh t6 chiic bg mdy nha nudc. DE
bdo ddm thuc hién quyén lgp phdp thdt su hiéu qud thi phdn cong giia cdc co quan nha nudc
trong viéc thuc hi¢n quyén nay la mét ky thudt quan trong hang dau, vi phdn cong la co sé d¢
phdi hop va la tién dé d¢ kiém sodt viéc thic hién quyén. Bai viét nay phdn tich quy dinh phdp
ludt hién hanh vé phdn cong thic hién quyén ldp phdp, lam ro nhimg han ché cia phdp ludt
v vdn dé nay va trén co s6 dé dé xudt mgt s6' kién nghi co lien quan.
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Abstract
Legislative power is an important branch of power in the state apparatus organization model. To
ensure the effective implementation of legislative power, the division of labor among state agencies in
the implementation of this power is a top important technique, because the division is the basis for
coordination and the premise for controlling the implementation of power. This article analyzes the
current legal provisions on the division of labor in the implementation of legislative power, clarifies the
limitations of the law on this issue and on that basis proposes a number of recommendations.
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1. Khai niém vé phan cong thuc hién quyén lap phap

Quyen lap phdp chu yéu dat duge biang cdch tao ra luat va cung cip co
s6 nén tang cho hai quyén luc con lai' — quyén hanh phdp va quyén tu phdp.
Trong cdc nha nudc hién dai, co quan dai dién (Nghi vién/Qudc hoéi) hop
thanh tit nhting ngudi do nhan dan tin nhiém bau ra,? Ia co quan ¢6 tinh
chinh danh va xiing ding nhit dé dugc nhan dan trao quyén ban hanh phdp
luat rang budc déi véi toan thé nhan dan.?

Vin dé “phan cong” trong bai viét nay la mot thuat ngt phip ly, moét
noi ham nim trong téng thé ky thuat t6 chiic quyén lyc nha nudc va duge
dit trong béi canh cia nguyén tic t6 chic va hoat dong nha nuée duge quy
dinh trong DPiéu 2 Hién phdp nim 2013. Theo d6, nudc ta khong dp dung

1 Xiaobo Dong, Yafang Zhang, On contemporary Chinese legal system, Springer, 2023, p. 66.

2 Tran Ngoc Budng, Ban vé nguyén tdc phdp quyén trong xdy dung nha nudc phdp quyén xa héi chii
nghia Vi¢t Nam, Nxb. Tu Phdp, Ha Noi, 2020, tr. 96.

3 T6 Vin Hoa, Nguyén Hai Ninh, Uy quyén ldp phap — Nhing vdn dé ly lugn va thuc tién (Sich
chuyén khio), Nxb. Chinh tri qudc gia sy that, 2012, tr. 28.
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hoc thuyét phan quyén nhung cich thic t6 chiic quyén lyc nha nudc thé hi¢n
su hoc hoi ¢6 chon loc nhting hat nhan hgp ly cua hoc thuyét nay, nhim lam
cho b6 mdy nha nudc duge t6 chiic khoa hoc, hop Iy va dat hi¢u qua hoat
dong cao hon.* Va dé t6 chiic thuc hién quyén luc that sy hiéu qua, bio dam
“tit ca quyeén luc nha nudc thudc vé Nhan dan”, bao dam tinh “théng nhat”
cua quyeén lyc nha nudc thi ky thuat t6 chiic quyeén luc [a sy phan cong chui
khong phai phan chia hay phan quyén (tam quyén phan lap), cang khong thé
chip nhan tinh trang ¢6 su d6i trong gitia cdc quyeén lap phdp, hanh phdp va
tu phdp. Cho nén, phian cong quyén luc mang tinh mém déo trong ky thuat
t6 chuc quyeén luc, Ia sy phan dinh tuong d6i cia quyeén luc nha nudc.

Phan cong quyeén lap phdp cung nhu phin cong quyén luc nha nudce néi
chung, thudng dugc lugng héa bing cic quy dinh cta Hién phdp dé phan
dinh nhiém vy, quyén han cta cdc quyén. Su lugng héa nay la d€ giao cho
cdc co quan nha nudce khdc nhau, thay mit nhan dan thyc hién.” Do d6, phan
cong thuc hién quyén lap phdp sé tra 161 cho cdc cau hoi: chu thé nao ctia nha
nudc dudgc trao thuc hién quyeén lap phdp, dugc trao vdi nhiing noi dung gi
va trong pham vi thim quyén (nhiém vy, quyén han) ra sao? Phan cong thuic
hién quyeén lap phdp 1a co s6 dé giéi han quyén lap phdp va dong thoi giup
phan dinh sy khdc biét cua quyén lap phdp véi quyén hanh phdp va tu phép.
2. Quy dinh phap luat vé phan cong gitia cac co quan nha nudc
trong thuc hién quyén lap phap 6 Viéet Nam

Trén co s6 cdc quy dinh phdp luit, su phan cong gitia cic co quan nha
nudc trong viéc thyc hién quyén lap phdp c6 nhiing dic diém va thé hién
nhting mit tich cuc chu yéu sau:

Thit nhdt, vé chu thé thuc hién quyén lap phdp: Qudc hoéi Ia chu thé
dugc phan cong thuc hién quyén lap phdp nhung khong phai la cha thé duy
nhit ¢6 quyén 1ap phdp va phdp luat ¢6 su phan dinh vdi viéc thuc hién cdc
quyén hanh phdp va tu phdp cua nhtng chu thé khic.

Trong bo mdy nha nudc ta, Qudc hoi la co quan dai biéu cao nhit cua
nhin dan, vi vay ¢6 quyén dai dién cho nhan dan thé hién y chi chung caa
quéc gia nén duge trao thyc hién quyeén lap phdp.® Khdc véi Hién phdp
trude day, Hién phdp nim 2013 quy dinh: “Qudc hoi thuc hién... quyeén lap
phdp” chu khong phai Ia “co quan duy nhit ¢6 quyén lap phdp”. Vi tinh
chit cia mét co quan dai dién, hoat dong theo ché do ki hop, da s6 dai biéu
Qudc hoi la kiém nhiém va véi mo hinh lap phdp hién hanh, Qudéc hoi thuc
su khong phii 1a co quan duy nhit ¢6 du siic thuc hién quyeén lap phdp, khi
phan 16n cdc cong doan cua qud trinh nay hau nhu do cdc chu thé khdc thuc

4 Hoang Thé Lién, Hién phdp nam 2013 — Nhiing diém mdi mang tinh dét phd (Sich chuyén khio),
Nxb. Tu phdp, Ha Noi, 2015, tr. 34.

5 Tran Ngoc Duong, tldd, tr. 95.

6 Lé Thi Thiéu Hoa, Phdn céng, phdi hép va kiém sodt ginia cdc co quan nha nudc trong viée thic hién
quyén ldp phdp theo Hién phdp nam 2013, Nxb. Tu phdp, Ha Néi, 2022, tr. 38.
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hién. Viéc khing dinh Quéc hoi khong phai [a co quan duy nhit cé quyén
lap phdp trong Hién phdp hién hanh sé Ia co sé d€ phan dinh noi dung nhiém
vy, quyén han cho Qudc hoi that su phit hop.

Ngoai ra, quyén lap phdp ctng chi Ia mot loai quyén lyc nim trong
tong thé khéi quyeén luc chung théng nhit cho nén viéc phan cong quyén
lap phdp khong thé ro rang néu khong phan dinh duge chu thé thuc hién cdc
loai quyeén luic con lai (hanh phdp va tu phdp) va pham vi cua nhiing quyén
luc d6. Trude day, Hién phdp chua thtia nhan su ton tai ctia hai loai quyén
luc nha nudc khdc [a quyén hanh phdp va quyén tu phdp, chi dén Hién phdp
nam 1992, trong Ian stia d61 vao nam 2001 mdi chinh thiic ghi nhan day dua
ba loai quyén luc nay, tuy nhién, ngoai xdc dinh “Qudc hoi la co quan duy
nhit c6 quyén lap hién va lap phdp” (Diéu 83) thi quyén hanh phdp va quyén
tu phdp khong duge giao cu thé cho co quan nao trong Hién phdp.

biém tién bo cua Hién phdp hién hanh, trén co s6 k& thua Hién phdp
nam 1992 (sua d6i, bé sung nim 2001) a da phan dinh 16 co quan chiju trich
nhi¢m trong thuc hi¢n cic quyén. Cu thé, Hién phdp nim 2013 trao cho
Qudc hoi thyc hién quyén lap phip (Dieu 69), Chinh phu thuc hién quyén
hanh phdp (Pieu 94) va Toa dn thuc hién quyén tu phdp (Bieu 102). Viéc
xdc nhan cdc co quan khdc nhau thuc hién cic quyén lap phdp, hanh phdp
va tu phdp [a mot thay d6i quan trong, tao dieu kién d€ lam ro vi tri, vai tro,
nhiém vy, quyén han cua méi quyén.” Theo d6, méi co quan chi thuc hién
quyén luc trong pham vi dugc phan dinh, khong xam ldn va thuc hi¢n sang
cdc quyén luc khdc. Vi vay, ditu nay ¢6 y nghia dic biét trong viéc phan
cong quyeén luc nha nudc ndi chung, quyén lap phdp ndi riéng, gép phin
dinh hinh 1o rang pham vi cta quyén lap phdp trong t6ng thé khéi quyén
luc chung caa nha nudc, doi héi Qudc hoéi chi thuc hién quyén lap phdp
trong pham vi da phan cong, khong xam lidn sang cdc quyén hanh phdp va
tu phdp. Nghia [a Hié¢n phdp da “dit ra nhiing lin ranh dé ma hoat dong lap
phdp khong duge vugt qua (hay khong dugce thyc hién) ™.

Thit hai, vé pham vi giéi han né1 dung thuc hién quyén lap phdp, phdp luat
hién hanh giéi han n¢1 dung thuc hi¢n quyén 1ap phdp thong qua cic mat sau:

Trudc hét, nd1 dung quyeén lap phdp khong giai quyét cdc van dé cua
quyén lap hién. Hién phdp nam 1992, stia d6i, b6 sung nim 2001 van ghi
nhan: “Qudc hoéi la co quan duy nhit ¢é quyén lap hién va lap phip” Pieu
83). Theo cdch nay, “lap hién va lap phdp theo Hién phdp nim 1992 la mot
quyén”.” Pong thoi, viec khing dinh Quéc hoi la “co quan duy nhit ¢ quyén
lap hién” cang da thé hién 16 vi thé t6i cao cia Qudc hoi trong bo mdy nha

7 Tran Ngoc Duong, tldd, tr. 96.

8 Cao Anh Do, “Ban vé quyén lap phdp va moé hinh lap phip”, Tap chi Nghién citu lap phap, s6
24, 2011, tr. 12-17.

9 Hoang Thé Lién (chu bién), tdd, tr. 130.
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nudc. Tuy nhién, Hién phdp hién hanh da ¢ nhung thay déi trong cdch ghi
nhan vé quyeén lap hién va quyeén lap phdp cua Qudc hoi, Hién phip da chinh
thiic thiia nhan quyén lap phdp va quyén lap hién Ia hai loai quyén luc khic
nhau. Pieu 69 Hién phip nam 2013 quy dinh: “Qudc hoi thuc hién quyén
lap hién, quyeén lap phdp...”. Piéu nay cd nghia la pham vi cia quyén lap phdp
khong bao gobm quyén 1ap hién va quyén lap hién cao hon quyén lap phdp.

Hai la, phdp luat phan dinh 1o rang nhing noi dung thuoc thim quyén
ban hanh vin ban quy pham phdp luat (VBQPPL) ctia Qudc héi va nhung
vin dé dugc dieu chinh bing VBQPPL cua chu thé khdc.

Diau tién, Hién phdp nim 2013 da thiia nhan sy ton tai khich quan vé
quyén cta nhting chu thé khdc trong ban hanh vin ban phdp luat, dic biét Ia
quyén cua Chinh phu - co quan thyc hién quyén hanh phdp. Hién phdp bo
sung quyén ban hanh van ban phdp quy caa Chinh phu nhu Ia mét nhiém
vy, quyén han doc lap dé thuyc hién chic ning hanh phdp' tai Pieu 100:
“Chinh phu, Thu tuéng Chinh phu, Bo trudéng, Thu trudng co quan ngang
bé ban hanh vin ban phdp luat dé thyc hién nhi¢ém vy, quyén han cua minh,
kié€m tra viéc thi hanh cdc van ban d6 va xu ly cdc vin ban trdi phdp luat theo
quy dinh cua luat”. Tu tuéng nay thé hién moét su thay déi vé phan dinh
quyén lap phdp. Theo d6, viéc ban hanh phdp luat tit nhiing cha thé khdc,
nhit 1a chu thé thuc hién quyén hanh phdp khong phai 1a quyén “phdi sinh”
ti Qudc hoi. 6 Ia quyén duong nhién, da dugc Hién phdp va phdp luat
thtia nhan. N6 phit sinh tlt quyén han vén ¢6 cua chu thé va duge thuc hién
trong pham vi nhiém vu cu thé do phdp luit lién quan quy dinh." Day la co
s6 hién dinh quan trong d€ khing dinh quyén ban hanh phdp luat cia nhiing
chu thé khic doc lap véi quyeén 1ap phdp cua Qudc hoi.

Bén canh Hién phdp, cic luat ctia Qudc hoi cang gép phan phan cong
gid1 han no1 dung cdc vin dé duge gidi quyét béi VBQPPL cia Qudéc hoi.
Trudc hét, Luat s6 62/2025/QH15 Stia d6i, bé sung mot s6 dieu cua Luat
T6 chiic Quéc hoi s6 57/2014/QH13 da dugce stia d6i, b sung mot s6 dicu
theo Luat s6 65/2020/QH14 di ¢ budc tién ding ké trong viéc xdc dinh 1o
2161 han né1 dung cta quyén lap phdp — dieu ma chua tting duge quy dinh
mot cdch cu thé trong cdc Luat T6 chic Qudc hoi trude day. Luat nay Tan
dau tién ghi nhan cu thé nhing noi dung thudc pham vi ditu chinh trong
van ban luat (khoan 1 Piéu 5) va trong nghi quyét cia Qudéc hoi (khoan 2
biéu 5). Dic biét, trong [an stia d6i nay, Luat T6 chiic Quéc hoi cting ghi
nhan moét van dé hoan toan mdi, rit c6 gid tri khi xdc 1ap nguyeén tic gidi han
ndi dung vian ban luat trén co s6 tinh chit, dic diém cua vin dé duge dieu

10 Bui Xuan Duc, “Quyén hanh phdp theo Hién phdp nim 2013: Nhiing vin dé can tiép tuc
hoan thién”, Tap chi Nghién ciu ldp phdap, s6 16, 2019, tr. 11-20, 56.

11 Peter Howard Corne, “Creation and application of law in the PRC”, The American Journal of
Comparative Law, Vol. 50(2), Spring 2002, tr. 369—443, https://doi.org/10.2307/840825
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chinh tai khoan 2 bi¢u 5. Quy dinh nay xdc lap mét nguyén tic mang tinh
“161” cta hoat dong lap phdp Ia luat can hudng dén su 6n dinh va c6 gid tri
lau dai, xdc dinh “ranh giéi” gitia nhting né1 dung ma luit can can thi¢p cu
thé va nhiing no¢i dung chi can “dinh huéng”, dong thai thé hién rd quan
diém phan cip, phin quyén trong xay dung phdp luit cting nhu quan diém
veé triét Iy lam luat trong giai doan mdi, theo hudng chuyén tu luat “chi tiét”
sang luat mang tinh “dinh khung”, giip giti dugce tinh 6n dinh cao, trinh sa
vao diéu chinh nhiing néi dung dé thay déi, c6 tinh chuyén mon, ky thuat —
vén phit hgp hon vdi vai tro cia cdc co quan thudc nhinh hanh phdp.
Thém vao d6, Luat Ban hanh vian bin quy pham phdp luat nim 2025
(Luat BHVBQPPL nim 2025) cang gép phan dinh r6 hon giéi han noéi
dung quyén lap phdp. Ngoai viéc phan dinh nhting vin d¢ dugc diéu chinh
bang VBQPPL cua Qudéc hoi tai Pieu 10, Luat nay cang xdc dinh cdc noi
dung thuoc thim quyén giai quyét ctia nhing chu thé khic khi ban hanh
VBQPPL 6 cidc Pieu ctia Chuong I1. Tét i cic quy dinh nay 1a co s6 1o rang
dé gidi han quyén lap phdp va cung la giéi han quyén ban hanh VBQPPL
cua ting cha thé c¢é quyén ban hanh vin ban tao ra phdp luat ctia qudc gia.
3. Bat cap cua quy dinh phap luat hién hanh vé phan cong giaa
cac co quan nha nudc trong thuc hién quyén lap phap 6 Viet Nam
Mot la, Hién phdp quy dinh nhiém vy, quyén han ctia Qudéc hoi trong
thuc hién quyén lap phdp chua phti hgp.
C6 thé khang dinh, quy dinh “lam luat va stia d6i luat” tai khoin 1 Pieu
70 cua Hién phdp c6 su chua hgp ly khi d6i chi€u vdi ban chit cua quyén lap
phdp. Quyeén lap phdp du c¢6 nhiing quan diém khdc nhau, nhung thuc tién
lap phdp da chiing minh ring co quan lap phdp khé ¢6 thé ty minh bao qudt
tit ca cdc cong doan cia qud trinh lam ra luat. Hoat dong 1ap phdp (“lam ra
luat”) bao gom nhiéu cong doan phiic tap va quyeén lap phdp chi la mot cong
doan ctia hoat dong lap phdp va khong dong nhit véi hoat dong lap phdp."
Ghi nhan vé quyén lap phdp nhu vay c6 thé giy kho khin cho qud
trinh trién khai thi hanh Hién phdp cung nhu cho viéc phan cong, phan
nhi¢m gitia cdc co quan trong thuc hién hoat dong lap phdp. Cu thé, Luat

12 Khoin 2 Pitu 5 Luit s6 62/2025/QH15 quy dinh: “Luat chi quy dinh cdc vin d¢ mang tinh én
dinh, ¢6 gid tri lau dai; quy dinh cu thé cdc nédi dung lién quan dén quyén con ngusi, quyeén, nghia
vu ctia cong dan, t6 tung tu phdp, cdc vin dé c6 anh hudng Ién dén doi séng xa hoi, méi quan hé
gitia Nha nudc véi cong dan va xa héi. Déi véi cde nédi dung quan ly nha nudce theo tiing linh vuc,
cdc van dé mdi, 6 tinh kién tao phdt trién, cic vin dé chua cd thuc tién ki€m nghiém, luat chi quy
dinh cdc noi dung chinh sdch ¢6 tinh nguyén tic, dinh hudng thudc thim quyén cia Qudéc hoi dé
thé ché€ héa chu truong, chinh sich cia Pang; phan quyén cho Chinh phu, cic co quan trong bo
mdy nha nudc trong viéc tiép tuc cu thé héa cdc quy dinh cuia luat va thyc hién phan cip bio dam
phtt hgp véi ning luc t6 chiic thuc hién cua tling ¢o quan, t6 chic, chinh quyén dia phuong cdc
cip va kip thoi ddp ting yéu cau phidt trién kinh t€ - xa hoi trong tiing giai doan; co ban khong quy
dinh cdc noi dung vé thu tuc hanh chinh, vé quy trinh, quy chuin chuyén mon, ky thut va cic noi
dung ¢ tinh bién déng cao”.

13 Nguyén Manh Hung, M6i quan hé giita ldp phap va hanh phdp trong nha nudc phap quyén xa héi chii
nghia Viét Nam, Luan dn tién si luat hoc, Trusng Pai hoc Luat TP. Ho Chi Minh, 2018, tr. 36.
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BHVBQPPL niam 2025 6 Chuong 3 di ghi nhian quy trinh “lam luit” cia
Qudc hoi rit phic tap, bao gobm nhiéu cong doan khdc nhau nhu: dinh
hudng lap phdp nhiém k¥, lap chuong trinh xay dung luat; xay dung chinh
sich; soan thio; thim tra, thong qua, cong bs. Pdng chu y, phin 6n cic
khau quan trong trong quy trinh nay lai do cdc chu thé khdc, nhit [a Chinh
phu dam nhiém, trong khi vai tro ctia Qudéc héi chu yéu tap trung 6 giai
doan quyét dinh dinh hudng lap phdp nhi¢ém k¥, chuong trinh xay dung luat,
thao luan va biéu quyét thong qua dy dn luit. Piéu nay tao ra sy mau thuan
gitia Hién phdp va Luat, khi Hién phdp thi xdc dinh Qudc hoéi la chu thé
“lam luat”, nhung trong thuc tién, Qudc hoi khong thyc hién toan bo qud
trinh ma chi déng vai tro nhit dinh trong chudi phan cong.

Su mau thuin nay khong chi mang tinh hinh thic ma con dnh huéng
truic ti€p dén viéc xdc dinh trich nhiém chinh tri phdp ly trong hoat dong lap
phdp, vai tro, quyén han va trich nhiém cua tiing cha thé tré nén khong ro
rang. Qudc hoi dé bi roi vao tinh thé “hgp thiic hda” sin phim cua cdc co
quan, nhét Ia co quan hanh phdp, trong khi khong thé kiém sodt day du noi
dung chinh sich.

Hai la, viéc xdc dinh giéi han pham vi né1 dung quyén lap phdp chua ro
rang trong Hién phdp va chua c6 sy giai thich béi co quan ¢ thdm quyeén.
Gidi han quyén lap phdp c6 thé duge xdc lap theo cdch ghi nhan “nhting cin
cu phdp ly dé loai trii hanh vi tii chéi lap phdp”™* ctia Quéc hoi, nghia Ia ¢6
nhting noi dung, linh vuc bit buoc phii ban hanh luat ma khong thé giao
hay uy quyén cho chu thé khdc lam thay.

Khi phan tich Hién phdp nam 2013, é mot s6 diéu luat ctia Hién phdp
da thé hién tu tudng chi dung luat dé dieu chinh va khong ¢6 ngoai 1é.
Chang han quy dinh: “Quyén con ngudi, quyén cong dan chi c6 thé bi han
ché theo quy dinh ctia luit trong trudng hop can thiét vi Iy do qudc phong,
an ninh qudc gia, trat ty, an toan xa hoi, dao diic xa hoi, suic khde cua cong
dong” (khoan 2 Piéu 14 Hién phdp nim 2013). Hay 6 moét s6 dieu luat
khdc, Hién phdp cung st dung cdc cum tit “luat dinh” hay “theo quy dinh
cua luat” (nhu khoan 3 Pieu 20: “Moi ngudi c¢6 quyén hién mo, bo phan
co thé nguoi va hién xdc theo quy dinh cua luat”; khoan 2 bieu 31: “Ngudi
bi budc téd1 phai duge Toa dn xét xu kip thoi trong thoi han luat dinh, cong
bang, cong khai. Trudng hop xét xi kin theo quy dinh caa luat thi viec
tuyén dn phai dugc cong khai”...) thay vi st dung cum tii “phdp luat” dé
dién dat né1 dung cua cic quy pham nay.

C6 thé suy luan, viéc su dung tit “luat” bén canh tit “phdp luit” trong
cung mét ban Hién phdp 1a thé hién sy khdc biét gitia cdc hinh thiic nay. Trong
cdc trudng hop Hién phdp dung tii “luat” thi quyén ban hanh noi dung do6 1a

14 Ding Cong Cudng, “Gidi han cia quyén lap phdp - Tién dé co ban bio dam kiém sodt quyén
luc ctia Qudc hoi Viet Nam”, Tap chi Khoa hoc phdp ly Viét Nam, s6 05, tap 135, 2020, tr. 31-36.
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chi thuoc vé Qudc hoi. Tuy nhién, day cang chi Ia sy suy luan. Vi Hién phdp
thi quy dinh khong ro, con thuc t€ thi co quan ¢6 thim quyén chua cd sy giai
thich nao veé viéc tit “luat” trong “luat dinh” hay “theo quy dinh caa luat” Ia
dung d€ chi vé moét tén loai (hinh thiic) phdp luat mang tén “luat” thudc quyén
lap phdp duy nhat cia Quéc hoi, nén khong thé khang dinh mot cdch ro rang
ring véi nhiing noi dung dé chi ¢6 thé dung luat ctia Qudéce hoi ban hanh, ma
moi suy luan vé phdp luat déu c6 thé din dén sy chu quan, duy y chi.

Ba la, vi¢c phan dinh gitia quyén lap phdp va ay quyén lap phdp van con
mot s6 bat cap. Khi ban dén phan cong quyeén lap phdp khong thé khong nhic
téi van dé ay quyén lap phdp. Dudi géc dd ngon ngti, “ay quyén” dugce hiéu la
“giao cho ngudi khdc st dung mot s6 quyén ma phdp luat da giao cho minh”."®
Nhu vay, trong t6 chtic thyc hién quyeén luc nha nuéce va phan cong thyc hién
quyeén lap phdp thi uy quyén lap phdp duge hidu Ia co ché trong d6 co quan
lap phdp giao quyén lap phdp cua minh cho cdc co quan khdc'® va lap phdp ay
quyén phu thuoc vao quyén lap phip duge co quan lap phdp trao cho co quan
nha nudc ¢ lién quan trong mot thdi han va pham vi nhét dinh."” Do dé, uy
quyén lap phdp mang ban chit cua sy chia sé tham quyén lap phdp ciia Qudéc
hoi. Dua vao cdc quy dinh ctia phdp luat Viet Nam hién hanh, cé thé khing
dinh ca Hién phdp va luat caa Qudc hoi déu thiia nhan sy ton tai cua uy quyén
lap phdp. Tuy nhién, viéc quy dinh vé ay quyeén lap phdp van con nhuing bét
cap 6 cdc khia canh khdc nhau. Trong pham vi bai viét, cdc bat cap sau day 1a
6 lién quan truc ti€p dén vin dé phan cong thuc hién quyén lap phdp:

Trude hét, 6 tam Hién phdp, su ghi nhan vé uy quyén lap phdp [a chua
day du, chua phan dnh dung nhu cau thuc t€ khdch quan va tii d6 gay khé
khan khi xdc dinh tinh chinh ding cia mot s6 chu thé thuc hién uy quyeén lap
phdp. C6 thé ndi, vdi nhing quy dinh duge thé hién trong Hién phdp nam
2013 thi Quéc hoi chi try quyén duy nhit cho Uy ban thusng vu Qudc hoi
(UBTVQH) “ra phdp 1énh vé nhiing vin dé¢ dugc Quéc héi giao” (Khoan 2
bieu 74)." Trong khi nhiéu chu thé khdc, dic biét Ia Chinh phu can phéi duge
ghi nhan va phan cong viéc thuc hién uy quyén lap phdp lai khong duge thiia
nhan chinh thiic bing cic quy dinh trong Hién phdp. Theo Hién phdp, quyén
ban hanh VBQPPL cua Chinh phu chi giéi han 6 viéc gidi quyét nhiing vin dé
“dé thuc hi¢n nhiém vy, quyén han ctia minh” Biéu 100) ma nhting nhiém
vy, quyén han nay (tai Pieu 96) lai khong c6 bat e thAim quyeén nao la d€ thuic
thi “nhting vin d¢ dugc Qudc hoi giao” nhu cich ma Hién phdp da quy dinh
cho UBTVQH. Trong khi Luat BHVBQPPL nam 2025 vi dé ddp ting nhu
cau thyc t€ khdch quan di xdc dinh cho Chinh phu ban hanh VBQPPL khi
15 Vién Ngon ngti hoc, Tir dién tiéng Viér, Nxb. Da Ning, 2002, tr. 1088.

16 Rachana Dhar, “Constitutionality of delegated legislation: A comparative study of U.S.A., UK., and

India”, International Journal of Law Management & Humanities, Vol. 5(1), 2002, tr. 845-851.

17 Xiaobo Dong, Yafang Zhang, tldd, tr. 70.
18  Tran Ngoc Duodng, fldd, tr. 177.
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dugc Qudce hoi giao, dac biét [a ban hanh ci nghi dinh “khong dau”, “tién
phdt” — loai nghi dinh xuit hién ngay ca khi chua c6 sy ton tai cta luat nao
trude do, dé€ dieu chinh cdc van dé von thudc thim quyén ban hanh luit cua
Qudc héi va ca phdp lénh cua UBTVQH (diém ¢ khoin 1 Diéu 14 Luat
BHVBQPPL nam 2025). Nhu vay, Hién phdp nim 2013 chua thuc sy hién
dinh day du vé vin dé uy quyen lap phdp cho Chinh phu (khoan 1 Bieu 96)."

Thém vao d6, ca Hién phdp va cdc luat déu khong xdc dinh ro pham vi
cua van ban 1ap phdp uy quyén. Hién phdp khong dé cap gi veé viéc nhting noi
dung nao mdi ¢ thé dugc Quéce hoi giao UBTVQH quy dinh bang phdp
lénh. Luat BHVBQPPL nim 2025 cung “bo ngd” vin dé nay. P61 véi ay
quyeén lap phdp cua chu thé khic, Luat BHVBQPPL nim 2025 nim hiu nhu
khong c¢6 gidi han nao vé pham vi, nhit [a thim quyén ban hanh nghi dinh
“khong dau” ctia Chinh phu (tai diém ¢ khoan 1 Dieu 14). Diéu nay dan dén
viéc doi khi x6a nhoa ranh gidi phan cong quyén luc gitia co quan lap phdp va
co quan hanh phdp,* ¢6 thé dan dén tinh trang dun diy trich nhiém ban hanh
luat cua Qudc hoi déi véi nhiing ndi dung da phan cong va duge xdc dinh la
dung luat d€ dieu chinh hoic ¢6 thé 1a nguy co co quan duge iy quyén xam
l4n quyén lap phdp.

Ngoai ra, viéc xdc dinh UBTVQH Ia chu thé nhan ay quyén lap phdp
tti Qudc hoi cang la vin dé can suy nghi. UBTVQH c6 vi trf “la co quan
thuong truc cia Qudc hoi” (khoin 1 Biéu 73 Hién phdp nim 2013) va
dugc Hién phdp ghi nhan quyén “ra phdp 1énh vé nhtng vin dé duge Qudc
hoé1 giao” (khoan 2 biéu 74). Nhu vay, phdp lénh do UBTVQH ban hanh
Ia mot dang “lap phdp uy quyén”.? Trong khodng thoi gian chua c¢6 luit,
ching déng vai trd nhu luat, phdp 1énh ching qua la luat.*> Tuy nhién, véi
thanh phan va tinh chit dugc quy dinh tai Hién phdp, UBTVQH kho ¢6 thé
thay mat Qudc hoi ban hanh phdp 1énh ma thyc chit ¢é anh huéng nhu luat.
Hon ntia, luat cua Qudc hoi phai duge qud nua téng s¢ dai biéu Qudc hoi
bi€u quyét tin thanh, trong khi d6, viéc ban hanh phdp lénh caa UBTVQH
lai khong ddp ng dugce cde dieu kién nhu vay. >
4. Mot s6 kién nghi, goi mé

Dé tiép tuc hoan thién quy dinh phdp luit vé phan cong gitia cic co
quan nha nudc trong thuc hién quyén lap phdp, trong thoi gian tdéi can quan
tam thuc hién moét s6 néi dung co ban sau:

Thit nhdt, can sta dé1 cdch thiic ghi nhan vé nhiém vu va quyén han
dé thuc hién quyeén lap phdp cua Qudc hoi trong Hién phdp. Theo dé, quy
19  Leé Thi Thiéeu Hoa, tldd, tr. 101.

20  Leé Thi Thieu Hoa, tldd, tr. 108.
21 Van phong Quéc hoi Viét Nam, Gidi thich phdp ludt — Mgt s6 van dé 1y ludn va thuc tién: Ky yéu

héi thao Quéc té tai Ha N¢i, Thang 2-2008, Nxb. Hong Duic, 2009, tr. 309.

22 Va Vian Nhiém (chu bién), Binh ludn khoa hoc cdc diéu ciia Hién phdp nudc Cong hoa xa hgi chii

nghia Vi¢t Nam, Nxb. Hong Duc, 2022, tr. 243.
23 Lé Thi Thieu Hoa, tldd, tr. 108.
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dinh ve “Iam luat va sta déi luat” tai khoan 1 Pieu 70 can dugce sta déi, bo
sung cho phut hop, theo hudng bim sit vao noi dung ban chit caa quyén
lap phdp. Quyeén biu quyét thong qua luit 1a quyén 1ap phdp, ma khong
phai Ia quyén dua ra cic moé hinh xu sy cho xa hoi. Vi vay, quyén lap phdp
khong dong nghia véi quyén lam ra luat.* Hay néi mét cdch khdce, quyén
lap phdp can ¢6 sy xdc dinh pham vi moét cdch ro rang hon dé phan dinh véi
hoat dong lap phdp. Can hiéu quyén lap phdp ctia Qudc hoi theo diing tinh
chit chinh tri — phdp ly la quyén quyét dinh c6 hay khong ban hanh moét
dao luat, trén co s6 dinh hudng va lua chon chinh sich lap phdp. Cic hoat
dong ky thuat nhu soan thio, 1y y kién... ¢6 thé phan cong cho cdc co quan
khdc thuc hién, nhung quyén quyét dinh no1 dung cudi cing va trach nhi¢m
chinh tri vé luat phai thuoc vé Qudéc hoi. Cdch hiéu nay sé dam bio thuc
hi¢n ding Hién phdp, ting tinh minh bach, va phan dinh r6 vai tro gitia cdc
co quan trong qud trinh 1ap phdp.

Thii hai, can ¢6 sy giai thich vé nhting n6i dung, linh vuc chi thuoc
quyén ban hanh luat dé thuc hién quyeén lap phdp cia Quéc hoi trong Hién
phdp mot cdch 1o rang. Trude mit, UBTVQH vdi nhiém vy, quyén han
dugc hién dinh 1a “giai thich Hién phdp, luat, phdp lénh” (khoan 2 Pieu 74
Hién phdp nim 2013) can ban hanh van ban d€ giai thich cu thé vé loai vin
ban va trusng hgp dugc st dung trong cic dieu luat ¢d st dung cum tit “luat
dinh” hay “theo quy dinh cua luat” trong Hién phdp. Day la co s6 dé giéi
han quyén lap phdp theo nghia Ia tao ra nhiing cin cu phdp ly dé xdc dinh
nhting nd1 dung khong thé khudc tii quyén lap phip cta Qudc hoi.

Ve lau dai, Hién phdp can phan dinh pham vi quyén lap phdp r6 rang
hon. Néu khong thé liét ké cu thé pham vi nhting néi dung duge giai quyét
béi Quéc hoi nhu Hién phdp mot s6 quéc gia, chang han Hién phdp cta
Coéng hoa Phdp (ban hanh phdp luat lién quan dén mot s6 vin dé nhit dinh
phai dugc Qudéc hoi thong qua theo quy dinh tai Picéu 34 Hién phdp)® hay
Hién phdp Puc (c6 su phan biét gitia luat lién bang va luat tiéu bang. Luat lién
bang chi dugc phép trong cdc linh vuc duge chi dinh trong Piéu 70-78 caa
Luat co ban)...% thi c6 thé xdc dinh nhting linh vuc khong thé uy quyén va
chi ¢6 thé€ dung luat dé diéu chinh, giéi han quyén lap phdp bang nhing noi
dung khong thé “tit ch6i” lap phdp. Tu tudng vé nhiing trudng hop khong
dugc “khudce ti” quyén lap phdp da ¢ trong Hién phip nam 2013 — nhu
truong hop quy dinh tai khoan 1 Pieu 24 va “duong nhu” 1a 6 mot s6 dieu
luat khdc ¢6 st dung cum tir “luat dinh” hay “theo quy dinh cua luat” (nhu
da phan tich & trén) — nhung cin ¢6 tinh h¢ théng va quy dinh ro rang hon.

24 Tran Ngoc Duong, tldd, tr. 96.

25  Raymond Youngs, English, French & German comparative law, Third Edition, Routledge, 2014,
tr. 30-31.

26  Raymond Youngs, tldd, tr. 32.
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Thii ba, d61 véi ay quyeén lap phdp, can luu y mot s¢ van dé sau:

Mgt la, can ghi nhan vin dé uy quyén lap phdp trong Hién phip mot
cdch toan dién hon. Trong nha nudc hién dai, iy quyén lap phip Ia mot néi
dung tit yéu trong thuc hién quyén lap phdp. Hién phdp vdi y nghia la dao
luit co ban d€ phan dinh — lugng héa quyén luc nha nudc nén can ghi nhan
viéc iy quyén nay. Dinhién, Hién phdp khong thé gidi quyét duge moi méi
quan h¢ gitia cdc co quan nha nudc nhung phan cong quyén luc gita cic
nhdnh quyén lap phdp, tu phdp va hanh phdp véi nhau la méi quan hé co
ban nhét cta t6 chic thuc hién quyén luc nha nudc nén can duge ghi nhan
bang Hién phdp. Trong méi quan hé gita lap phdp, hanh phdp va tu phdp
thi vdi vi thé€ phdp Iy cia minh, co quan thuc hi¢n quyén hanh phdp chinh la
chua thé nhan uy quyén lap phdp tit Qudc hoéi thich hop nhit. Do d6, Hién
phdp phan cong quyeén 1ap phdp thi cting phai xdc dinh nhiém vy, quyén han
cho co quan hanh phdp — Chinh phu trong thyc hi¢n uy quyén lap phip. Vi
vay, can hién dinh day da nhiém vy, quyén han cho Chinh pha veé vai tro
nay. Theo dé, trong ban hanh phdp luat, Chinh pha khong chi “t6 chiic thi
hanh Hién phdp, luat, nghi quyét caa Qudc hoéi, phdp lénh, nghi quyét cua
Uy ban thuong vu Qudc hoéi, Iénh, quyét dinh cta Chu tich nudc” (khoan
1 biéu 96 Hién phdp nim 2013), ban hanh vin ban phdp luat “dé thuc hién
nhiém vy, quyén han cia minh” (Biéu 100) ma con can thuc hién nhung
nhiém vy, quyén han dugc Qudc hoi giao.

Hai la, phdp luat can xdc dinh ro6 hon pham vi giéi han ctia hoat dong
uy quyén lap phdp, nhit Ia trong ban hanh cua cdc loai VBQPPL khi chua cé
luat (hay phdp lénh) dieu chinh. Pham vi nay ¢6 thé dugc gidi han bang viéc
xdc dinh nhting van dé gi khong thé uy quyén va do d6 phai duge Quéc hoi
giai quyét, co quan nhan ty quyén khong thé ban hanh vin ban trong nhting
trudng hop do. Vay nén, quan diém “can phan dinh mét s6 linh vuc thuéc
quyén lap phdp ma khong thé ay quyén” va theo dé, “cdc linh vyc mang
tinh chinh tri, qu6c phong, an ninh déi ngoai, quyén, nghia vu co ban cua
con nguodi, cta cong dan thudc thim quyén gbc cua Nghi vién, ban hanh
dudi hinh thic cdc dao luat” 1a hop ly. Luat BHVBQPPL nam 2025 dugce
coi la luat khung cta qud trinh xay dung, ban hanh VBQPPL nén xdc dinh
dugc nguyén tic nay trong Luat la dieu phu hop.

Ba la, vé cha thé nhan ay quyén lap phdp, trong thoi gian téi cting can
manh dan loai bé thdm quyén ban hanh phdp 1énh cia UBTVQH trong hé
théng phdp luat Viét Nam. Phdp lénh cia UBTVQH va nghi dinh “khong
dau” cia Chinh phu vé co ban la ¢6 cing ban chit caa hoat dong 1ap phdp uy
quyen, phdp lénh c6 gid tri nhu luat va nghi dinh nay cting 1a loai VBQPPL
“tién phdt” ma xét vé mit gid tri cing tuong duong luat. Do dé, trong béi

27 Tran Ngoc Pusng, “Uy quyén lap phdp trong co ché phan cong, phéi hop, ki€m sodt viec
thuc hién quyeén lap phdp”, Tap chi Nghién aiu ldp phap, s6 22, 2018, tr. 3-9.
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canh co s6 khoa hoc cho viéc lam “luat” thong qua lap phdp ay quyén bing
ban hanh phdp lénh caa UBTVQH 6 Viét Nam la khé ¢6 stic thuyét phuc.
Nha nudc phdp quyén cung dat ra yéu cau “luat héa dén muic t61 da nhung
vin dé quan trong cua dit nudc thudc thim quyén quyét dinh cia Quéc
ho1”, “han ché dén muic thip nhit st dung hinh thiic phdp 1énh d€ ban hanh
quy pham phdp luat”.*® Do d6, co ché phu hop hon ca dé bu dip khiém
khuyét caa h¢ théng phdp luat khi chua ¢6 luat cia Qudc hoi la cho phép
xiy dyng, ban hanh nghi dinh “khong dau” cua Chinh phu va loai bo thim
quyén ban hanh phdp 1énh cta UBTVQH. Chinh phu, hon ai hét, Ia chu
thé ¢6 du vi thé va tiem lyc dé nhan uy quyeén lap phdp tit Qudéc hoi, ban
hanh VBQPPL bu dip khoing tréng cta phip luit. @

Tai lieu tham khao

[1]  Peter Howard Corne, “Creation and application of law in the PRC”, The American_Journal
of Comparative Law, Vol. 50(2), Spring 2002, https://doi.org/10.2307/840825

[2] Ding Cong Cudng, “Gidi han cua quyeén lap phdp - Tién dé co bin bio dim kiém sodt
quyeén luc cua Qudc hoi Viet Nam”, Tap chi Khoa hoc phap ly Viét Nam, s6 05, tap 135,
2020 [trans: Dang Cong Cuong, “Limits of legislative power - Basic premise to ensure
control of the power of the Vietnamese National Assembly”, Vietnamese Journal of Legal
Sciences, Vol. 135(05), 2020]

[3]  Rachana Dhar, “Constitutionality of delegated legislation: A comparative study of U.S.A.,
UK., and India”, Intermational Journal of Law Management & Humanities, Vol. 5(1), 2002

[4] Xiaobo Dong, Yafang Zhang, On contemporary Chinese legal system, Springer, 2023

[5] Cao Anh Do, “Ban vé quyén lap phip va mo hinh lap phdp”, Tap du’ Nehién ai ldp phap,
s6 24, 2011 [trans: Cao Anh Do, “On legislative power and legislative models”, Joumal of
Legislative Studies, No. 24, 2011]

[6]  Tran Ngoc PBuodng, Ban vé nguyén tic phdp quyén trong xdy dung nha nudc phap quyén xa hgi
chii nghia Vigt Nam, Nxb. Tu Phdp, Ha Noi, 2020 [trans: Tran Ngoc Duong, Discussing the
rule of law principle in building a socialist rule of law state in Vietnam, Judical Publishing House,
Hanoi, 2020]

[7]  Leé Thi Thitu Hoa, Phdn céng, phdi hép va kiém sodt giiia cdc co quan nha mudc trong viée thic
hién quyén ldp phap theo Hién phap nam 2013, Nxb. Tu phdp, Ha Noi, 2022 [trans: Le Thi
Thieu Hoa, Division of labor, coordination and control among state agencies in exercising legislative
power under the 2013 Constitution, Justice Publishing House, Hanoi, 2022]

[8] To Van Hoa, Nguyén Hai Ninh, Uy quyén ldp phdp — Nhimg vdn d¢ ly ludn va thuc tién
(Sdch chuyeén khao), Nxb. Chinh tri quéc gia sy that, 2012 [trans: To Van Hoa, Nguyen
Hai Ninh, Legislative authorization - Theoretical and practical issues (Monograph), National
Political Publishing House, 2012]

[9] Hoang Thé Lién, Hién phdp ndam 2013 — Nhimg diém mdi mang tinh dgt phd (Sdch chuyén
khdo), Nxb. Tu phdp, Ha No¢i, 2015 [trans: Hoang The Lien, 2013 Constitution -
Groundbreaking new points (Monograph), Judical Publishing House, Hanoi, 2015]

[10] 'V Van Nhiém (chu bién), Binh ludn khoa hoc cdc diéu aia Hién phdp nudc Cong hoa xa hoi chi
nghia Vigt Nam, Nxb. Hong Phic, 2022 [trans: Vu Van Nhiem, Sdentific commentary on the
articles of the Constitution of the Socialist Republic of Vietnam, Hong Duc Publishing House, 2012]

[11] Raymond Youngs, English, Frendh & Genman Comparative Law, Third Edition, Routledge, 2014

28  Nghi quyét s6 27-NQ/TW ngay 09/11/2022 cua Ban Chip hanh Trung uong Ping khdéa
XIII vé tiép tuc xiy dung va hoan thién Nha nudc phdp quyén xa hoi cha nghia Viét Nam
trong giai doan mdi.



