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Tom tat
Trong vai thdp ky gdn ddy, gidm thiéu viéc giam gini la muc tiéu va cang la chinh sdach hinh sy
quan trong trong phdp ludt hinh sy qudc t¢ va nhiéu qudc gia. DE thuc hién chinh sdach nay, cdc
qudc gia diing nhiéu bi¢n phdp thay thé cho viéc giam giir. Trong do, cdc hinh phat cong dong co
vai tro quan trong va ngay cang dugc dp dung phd bién trong giai dogn xét xit. Bang cdc phuong
phdp nghién ciu: ly thuyét ludt hoc, so sanh ludt, thong ké, tdc gid da lam ro mgt s6 vdn dé ly
ludn, quy dinh trong phdp ludt hinh sw mét sé nudc, thuc trang quy dinh va dp dyng hinh phat
cong dong tai Viét Nam. Tir do, bai viét da ggi mé cdc hudng hoan thi¢n quy dinh cia ludt hinh
sy Viét Nam vé cac hinh phat céng ddng.
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Abstract
In recent decades, the reduction of incarceration has emerged as a significant objective in international
criminal justice policy and in the domestic criminal policies of many nations. Employing legal
doctrinal analysis, comparative legal methods, and statistical data, this article examines key theoretical
foundations, the legislative frameworks of selected countries, and the implementation and application
of community punishments in Vietnam. Based on these findings, the article proposes directions for
improving the Vietnamese criminal law framework concerning community-based sanctions.
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Tti cudi th€ ky 19, cdc nha khoa hoc phuong Tay dé xuit huy bé cdc hinh
thuic phat tu véi thoi gian ngin vi cho ring phat tu véi thoi glan ngin
khong du dé€ gido duc cai tao ngusi pham toi nhung lai ¢6 thé du cho ngusi pham
to1 tiép xuc voi cdc tdi pham nguy hiém hon.' Gidi phdp d€ giam thiéu viéc giam
giti can dugc thyc hién trong toan bo qud trinh t6 tung gdm giai doan trudc, trong
va sau khi xét xu. Khuyén nghi cho cdc gidi phdp d€ giam thiéu sy giam git trong
dinh hudng chinh sdch hinh sy gom phi toi pham hod va xt ly chuyén huéng.? Bén
canh d6, méi giai doan t6 tung khdc nhau sé ¢6 cdc giai phdp khdc nhau dé thuc
hién viéc giam thiéu giam gitr. O giai doan xét xti thi mot trong cdc giai phdp dp
dung la st dung cdc hinh phat khong giam giti (non-custodial penalties) trong dé cé
hinh phat cong dong (HPCD) dé€ thay thé cho hinh phat tui.?
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HPCD, mét trong cdc loai hinh phat khong giam giti ra doi ti rit sém nhung
su chu y dén cdc hinh phat nay cha yéu bit dau tu gitia thé ky 19* khi tu tudng
xa hoi hoc phdp luat, tu tudng nhan dao, tu tudng cong bing va bio ddm quyén
con ngudi ngay cang anh hudng sau sic dén phdp luat.> Cic HPCD ngay cang
trd nén phé bién va moé rong viéc si dung nhim thay thé cho hinh phat th 6 cdc
nuéc phuong Tay,’ thaim chi trudng hop st dung cic HPCD mot cdch hop ly
trong xa hoi la dieu hién nhién.” Trong nhting naim gan day, nhiéu khu vuc phdp
ly da ching kién su mé rong va da dang hod cdc bién phdp cong dong ctung nhu
s6 lugng ngudi pham toi ngay cang ting.® Ting cudng cdc bién phdp hinh sy dya
trén cong dong dang 1a xu hudng va anh hudng sau rong dén chinh sdch hinh phat
trong phdp luat hinh sy cua cic nudce. Xu hudng nay dua trén co sé caa viée dé cao
hoc thuyét cai tao (reformative theory)’ va hoc thuyét phuc hoi (rehabilitation theory).'

Pinh nghia phdp ly vé HPCD khé tim thdy trong luat hinh su cic nudc.
Duia trén gidi thich cia Hoi dong chau Au, thuat ngtt “hinh phat cong dong”
(community punishments /community penalties) “la mot thuat ngu dé cap tinh chat hinh
su cua mot loat cdc hinh phat dugce thyc hi¢n trong cong dong c6 diém chung la
han ch€ quyén tu do cua ngudi pham té1 thong qua viéc dp dat cdc dieu kién va/
hoic nghia vu”."! HPCD la mot hinh thiic cta hinh phat khong giam giu, 1a cdc
hinh phat dat trong tAm cua viéc gido duc, cai tao nguoi pham tédi dya trén sy hod
trg tii cong dong nham gido duc y thiic tuan tha phdp luit cua ngusi pham toi va
nang cao trich nhiém cua coéng dong trong tu phdp hinh su nén con dugce goi la
cdc hinh phat mang tinh chit cong dong.'? Muc dich ctia hinh phat nay Ia nham cai
tao ngudi pham to1 thong qua lao dong phuc vu cong dong, gitip ho chuoc 161 va
tdi hoa nhap vao xa hoi. Thuat ngu “cong dong” phan dnh ca ba cdp d6 tham gia
cta cong dong vao hinh phat, cy thé 1a: dia diém; chu thé thy hudng; va chua thé
tham gia.”” Muc tiéu cua HPCD gép phin gidm ty 1¢ tu giam; cho phép ddp ting
cdc nhu cau lién quan dén toi pham ctia ngusi pham toi; hiéu qua vé mit chi phi."
Hinh phat cong dong manh nha xudt hién tit sém trong luat hinh sy véi cdc hinh
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thuic khdc nhau, khi hinh phat ti ¢6 ddu hiéu bi lam dung véi sy qud tii cua nha
tu da dan dén 161 kéu goi thay thé hinh phat ti ngin han bang cic ban dn dai hon
hoic bang cdc bién phdp thay thé trong d6 ¢6 cic HPCD nhu quéan ché, lao dong
cong ich hoic quan ché bing vong dién ti, tham gia cdc khod hoc hoic diéu trj bit
buodc. Quy tic Tokyo da khuyén nghi cic HPCD cu thé.” Viéc nghién ciu quy
dinh cua luat hinh sy mot s6 quéc gia chau Au va Hoa Ky vé HPCD sé la nhting
tham khao gid tri cho qud trinh hoan thién quy dinh ctia luat hinh su Viét Nam.

1. Quy dinh cda luat hinh sy ctia mot s6 quéc gia chau Au va Hoa Ky
vé hinh phat cong dong
1.1. Quy dinh cia ludt hinh sy mgt s6 quoc gia chan Au

Nhieu quéc gia 6 chau Au da cé cuoc cai cich luat hinh sy nhting nam 1970
vdi viéc ban hanh cdc BLHS trong giai doan nay. M6t trong nhing noi dung cua
cai cdch luat hinh sy 1a hudng téi han ché hinh phat tu bang vi¢c dp dung cdc hinh
phat khong giam giti nham vao phuong dién tai chinh cua ngusi pham t61 (phat
tién, tich thu tai san) hoic giai quyét thoi gian nhan réi cia nguoi bi két dn (hinh
phat lao dong cong ich hoic giam gitt vao cudi tuin).'® Hinh phat cong dong bit
dau dugc thuc hién chinh thuc tai Anh vao nhing nim 1970 khi Chinh pha Anh
tim ki€ém cdc phuong dn thay thé cho hinh phat ti nhim gidm bét su qud tai cua
nha ti va giam chi phi giam git. Trong b6i canh d6, cic chuong trinh “Lénh lao
dong phuc vu cong dong” (Community service orders) ra doi, yéu ciu ngudi pham to1
thuc hién moét s¢ gio lao dong cong ich thay vi bi giam git. Tt Anh, mo6 hinh nay
lan rong ra nhi¢u quéc gia khic 6 chau Au nhu Phdp, Pic, Ha Lan, va cic quéc
gia Bic Au. Cdc nudc nay dp dung HPCD khong chi cho ngusi chua thanh nién
ma con cho ngudi truéng thanh pham t61, dic biét la nhting ngusi pham t61 Tan
dau hoac pham té1 it nghiém trong.

HPCP dugc st dung 6 cdc qudc gia theo hinh thiic rit da dang. O nhitu nudc,
quan ch€ dugc sui dung nhu moét hinh phat doc lap. Bit buoc diéu tri déi véi ngusi
pham té1 lam dung ma tiy hodc rugu va nhiing ngusi bi réi loan tim than lién quan
dén hanh vi pham té1 cua ho cung dugce dp dung 6 nhiéu quéc gia. Ngoai ra, con ¢
cdc hinh phat han ché€ quyén ty do di lai cua cd nhan bang cdc bién phdp, nhu lénh
gidi nghiém hojc gidm sit dién ti. Lao dong cong ich cuic ky phé bién & chau Au.
Boi thuong/boi thuong nan nhian/hoa gidi nan nhan-ngusi pham té1 it phé bién
hon nhung ngay cang duge quan tam vi nhiéu ly do."” HPCD thudng dugc st dung
6 chau Au Ia lao dong cong ich trong mot s6 gis hoic ngay nhit dinh."® Cdc cuoc
khao sdt cho thiy cdc bién phdp duge st dung thuong xuyén trong giai doan két dn
dé thay thé cho hinh phat ti 6 cdc qudc gia lién quan a: (i) HPCD (thudng bao gom
lao dong cong ich trong mot s gié hoic ngay nhit dinh), (i1) gidm sdt hoic kiém sodt
ma khong diéu tri hodc phuc hoi chiic nang (vi duy, 1énh gidi nghiém bi han ché& béi
gidm sdt dién tu, dn treo), va (iii) gidm sit hodc kiém sodt véi diéu tri hodc phuc hoi

15 Muc 8.2 Quy tic Tokyo.

16 Solutions LLC., “Criminal Law Reform: Continental Europe - Criminal Law Reform In Continental
Europe”, Web Solutions LLC., http://law jrank.org/pages/860/Criminal-Law-R eform-Continental-
Europe-Criminal-law-reform-in-continental-Europe. html#ixzz4bx72keFo, truy cap ngay 02/9/2024.
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18  Catherine Heard, tldd.
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chic ning (vi dy, ti€p cin ¢6 gidm sit vao dao tao, gido duc, diéu tri ma tdy hoic
rugu, cham sdc sic khée tim than hoic cong ly phuc hoi, thusng bao gom gidm sdt
quan ché thudng xuyén)."” Cdc cdch thic nay chu yéu la HPCD hoic cdc bién phdp
cong dong két hop véi cic bién phdp cudng ché hinh su khdc.

Pon ct, phdp luat hinh sy caa Phip luon uu tién va dit lén hang dau muc dich
gido duc, cai tao ngudi pham té1, vi vay chinh sdch nay xuyén sudt tir giai doan
két dn va thi hanh dn.?” Theo dé, cdc hinh phat coéng dong chi duge quy dinh dp
dung toi nhe va toi vi canh.?! Nam 1983, lao dong cong ich (travail d’inteérét general,
TIG) dugc chinh thiic dua vao BLHS Phdp nhu mot hinh thic triing phat chinh
thic. Pay Ia mét phan trong phong trao cai cdch hinh sy nhim giam thiéu tinh
trang lam dung dn ti d61 vdi nhung t61 pham nhe va khong bao luc. Trude d6, hé
thong phdp luat cua Phdp cha yéu dua vao hinh phat ti va phat tai chinh, nhung
viéc nay da din dén nhiing vin dé xa hoi nhu qud tai nha tu va sy xa ro1 cong dong
cta nhting ngudi pham t61. Viéc dp dung hinh phat lao dong cong ich duge xem
la mot gidi phdp 6 tinh nhan vin hon, cho phép nguoi pham t61 ¢ co héi chudc
161 thong qua viéc déng gdp truc ti€p vao 161 ich chung ctia xa hoi.

BLHS Cong hoa Phip* ¢6 hi¢u luc tii ngay 01/3/1994 va mét loat cdc van
ban dp dung phdp luit cho BLHS nim 1994.% Cic HPCD 4p dung cho khinh t6i
gdm hoan thanh cdc khda hoc vé quyén cong dan va lao dong cong ich (phuc vu
cong dong). Tuy dé cao cic HPCD nhung phdp luat hinh sy ctia Cong hoa Phdp
cang rit chu trong dén tinh tuong xung, phut hop cua cdc hinh phat nay déi véi
tling muic do nguy hiém cua t6i pham. BLHS Phdp quy dinh cic HPCD mang tinh
chit thay th¢ hinh phat ti, gdbm ¢6 hoan thanh cdc khéa hoc vé quyén cong dan
va hinh phat lao dong cong ich, cu thé nhu quy dinh 6 Diéu 131-5-1, Di¢u 131-8.
Bén canh d6, BLHS Phdp quy dinh rit linh hoat trong viéc dp dung cic HPCD, cu
thé khi dp dung cdc hinh phat hoan thanh khéa hoc vé quyén cong dan, lao dong
cong ich, Toa dn ¢6 thé 4n dinh muc phat tu hojc tién phat cho ngudi bi két dn.
Trong trudng hgp ngusi pham tod1 khong thuc hién hodc vi pham cdc nghia vy thi
Chdnh dn Toa dn ra thong bdo va dp dung cdc muic phat th hoic tién phat cu thé
nhung khong dugce vugt qud cdc muic phat d6i véi loai to1 d6 hodc miic phat ma
thdm phdn di 4n dinh truéc do.*

BLHS Phidp quy dinh cdc bi¢n phdp bao dam thi hanh cic HPCD rit hi¢u
qua. Cu thé nhu nhim ting cudng tinh kha thi va hi¢u qua cua cdc hinh phat nay,
BLHS Phidp quy dinh khong dugce dp dung hinh phat hoan thanh cdc khéa hoc veé
quyeén cong dan va hinh phat lao dong cong ich khi ngudsi pham té1 tii chéi hoic

19 Nhu trén.

20 bieu 707 Bo luat TS tung hinh sy caa Phdp ngay 9/3/2004, www.cep-probation.org/wp-content/
uploads/2015/03/Francel.pdf, truy cap ngay 05/10/2024.

21 BLHS Phdp quy dinh cdc hinh phat chinh khong giam giti rit da dang véi cdc diéu kién dp dung cu thé, dugc
quy dinh da s6 cdc toi pham cu thé. BLHS Phdp phan loai toi pham thanh 3 loai 1a trong t6i (felonies), khinh
toi (misdemeanours) va toi vi canh (petty offences), trong méi loai téi con duge phan thanh nhiéu nuic do khdc
nhau can cu theo muic hoac loai hinh phat dp dung (Pieu 111-1, bieu 131-1, 131-3, 131-12).

22 Trong pham vi nghién ciu cua bai viét, tic gid st dung B¢ luat Hinh sy Phdp dugc cap nhat cdc Ian sta
déi, b6 sung dén nam 2005.

23 Vién nghién ciu khoa hoc phdp ly — Bé Tu phdp, “Chuyén dé: Nhiing vin dé co ban vé phdp LHS cua
mot s6 nudc trén thé gidi”, Thong tin Khoa hoc phap ly, 2002, tr. 83-84.

24 Nguyén Thi Anh Hong, fdd, tr. 132.
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khong ¢6 mit trong phién dieu trin (Piéu 131-5 va Dieu 131-8). Luit cang nhin
manh trudc khi thong qua ban dn, Chdnh dn Toa dn phai xdc nhan quyén tit ch6i
thuc hién lao dong cong ich va ghi nhan y kién ctia ngusi pham toi (Pi¢u 131-8).>
Ngoai ra, bo mdy t6 chic thi hanh cdc hinh phat chinh khong giam giw rit chit
ché, hoat dong rong khip va hi¢u qua. Trung tim quan ché, bén canh nhiém vu
gidm sdt nhung nguoi bi d4p dung cic HPCD con hé trg tdi hoa nhip cong dong
cho ngudi bi két dn phat tu va cung cdp cdc bdo cdo doc lap cho Toa dn dé€ Toa
dn can nhic khi quyét dinh hinh phat. Truong hgp ngusi pham toi bi két dn phat
tl1, nhiém vu chung cua Trung tim quan ché la gitip ngin ngiia nhting anh hudéng
cta viéc bi cdch ly khéi cong ddong; khuyén khich duy tri lién két vdi ban be va gia
dinh; gitip chuin bi cho cdc ti nhan tdi hoa nhap xa hoi; tim cdch d€ thiic ddy viéc
thich nghi vdi ban dn va diéu chinh ching cho c¢d nhan. Truong hop ngusi bi két
dn bi dp dung cic HPCD, cic nhiém vu cta trung tdim quan ché la: thuc hién cdc
bi¢n phdp gidm sit va bio dam ring cdc nghia vu dugc ngudi c6 trich nhiém gidm
sdt tuan tha; tién hanh nghién ciu kha thi trong trusng hgp theo doi dién ta; dinh
gid cdc kha niang thich nghi cic ban dn khong giam git; bdo cdo véi cdc co quan
tu phdp vé ti€n do cta cdc bién phdp. D€ thuc hién nhiém vu ctia minh, trung tim
quan ché t6 chiic cong viéc cua minh trén nhi¢u cidp do nhu ti€p nhan, nhim cung
cdp cho tu nhan thong tin, xdc dinh nhu cau va ddnh gid vi trf chuyén mon xa hoéi
cua ho; gidm sdt, hé trg ngusi bi két dn trong cudc s6ng hing ngay thong qua cic
cudc hop va lap k& hoach tdi hoa nhap xa hoi; phéi hgp vdi cic mang ludi déi tdc,
vdi muc dich diéu chinh bian dn cd nhan nhu ti€p can véi cdc 1¢1 ich xa hoéi, cong
viéc, dao tao ngheé, chim sdc sic khoé.*
1.2. Quy dinh ciia lugt hinh sy Hoa Ky

Do yéu t6 lich st va quan ni¢m vé muc dich hinh phat, phdp luat hinh su Hoa
Ky khd de dit trong viéc quy dinh va dp dung cic HPCD.?” H¢é théng tu phdp hinh
su Hoa k¥ chiu nhiéu sy chi trich vi ty 1¢ dp dung cdc bién phdp giam giti cao nhit
thé 161, cing vdi vidn dé nay la ty 1¢ tdi pham cao & ca cdc bang va Lién bang. Viéc
lam dung hinh phat tit da lam phdt sinh nhiéu hau qua tiéu cuc, d6 la dieu khé chip
nhin trong mot xa hoi dan cha va yéu cau cdc nha hoach dinh chinh sdch can phai
nhin nhan lai vé ban chit va myc dich ctia hinh phat nhaim dua dén mét hé théng
tu phdp hinh sy hiéu qua hon.*® Véi sic ép vé chinh tri, thé ché va kinh t&, hiu
hét cdc bang da thong qua nhiéu chinh sdch khdc nhau, bao gobm ca nhung chinh
sich gia ting xt ly chuyén hudng trong tu phdp hinh sy; mé rong viéc dp dung cdc
HPCD; thu hep hinh phat ti d6i véi mot s6 hanh vi pham t61.%

25  Nguyén Thi Anh Hong, tldd, tr. 132.

26  Xem: www.cep-probation.org/wp-content/uploads/2015/03/Francel.pdf, truy cap ngay 02/10/2024.

27 Ve mit ly luan, phdp luat hinh sy Hoa Ky dua trén su két hgp ctua hoc thuyét triing tri va hoc thuyét vi
lgi bao gom 5 muc dich la triing tri (retribution), phong ngtia (incapacitation), phuc hoi (rehabilitation), ngin
ngita gom c6 ngin ngia chung va ngin ngiia riéng (general deterrence, specific deterrence) va gido duc
cong dong (public education) va muc dich hinh phat dugc chdp nhan rong rai nhit 1a triing tri. Xem Nguyén
Thi Anh Hong, tldd, tr. 125.

28  Matthew K.Suess, “Punishment in the state of nature: John Locke and criminal punishment in The United
Stae of America”, Washington University Jurisprudence Review, Vol. 7(2), 2015, tr. 367, DOI: https://
openscholarship.wustl.edu/law_jurisprudence/vol7/iss2/9

29 Chris Mai and Ram Subramanian, “The price of prisons: Examining State spending trends, 2010-2015”,
Vera Institute of Justice, 2017, tr. 5, www.vera.org/price-of-prisons-2015, truy cap ngay 25/7/2024.
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HPCD di dugc quy dinh trong BLHS mau caa Hoa Ky, va la hinh mau ban
dau dé€ cdc bang quy dinh vao BLHS cuaa bang. Di¢u 6.02 cia BLHS mau ctia Hoa
Ky nam 1962 da quy dinh trti trudng hop bi két dn ti hinh do to1 giét nguosi, Toa
dn ¢6 thé tuyén dn véi cde cdch thiic khdc nhau, trong d6 cho phép tuyén dp dung
quan ché va trong truong hgp ngudi pham t61 bi két dn vé trong to1 (felony) hoic
khinh t01 (misdemeanor) thi bi phat tu khong qud 30 ngay nhu la moét diéu kién dé
dp dung quan ché; bi phat tién va quan ché. Theo quy dinh ctia BLHS mau thi
HPCD dugce quy dinh la quan ché va ¢6 thé duge dp dung nhu mot hinh phat doc
lap hoic dugc dp dung sau khi da bi phat tu khong qud 30 ngay. Bén canh d6, mot
diém ddng chu y Ia quan ché€ ¢6 thé duge dp dung cung véi hinh phat tién dé€ gia
ting tinh nghiém khic caa hinh phat tién.

Hinh phat lao dong cong ich tai Hoa Ky bit dau dugc su dung rong rai tu
gitia thé ky 20. Su qud tii trong cdc nha tu va nhan thic ngay cang ting veé tinh
nhan dao cua cdc hinh thic xi phat thay thé da dan dén viéc dp dung HPCD. Cic
phong trao cdi cdch phdp luat va hinh phat tai My, dic biét la trong thap nién 1960
va 1970, da tap trung vao viéc gidm bdt sy phu thuoc vao cdc hinh phat tu dai
han d61 véi cdc t61 pham nhe. Cdc chuong trinh HPCD [an dau tién xudt hién 6
mot s6 bang va nhanh chéng nhan dugce sy quan tim, do hi¢u qua trong viéc két
hop gitia cai tao va tdi hoa nhap cong dong. Tu khoidng thiap nién 80 cua thé ky
20, phdp luat hinh su Hoa K¥ ngay cang quan tim dén cic HPCDP va dong vai tro
quan trong. Cdc hinh phat mang tinh cong dong nhu quan ché, lao dong cong ich
da dugc st dung nhu Ia hinh phat d€ thay thé€ cho hinh phat ti hon 40 nim qua.”
Nhin chung, c¢6 vé nhu d61 véi nhing ngudsi pham to1 khong c¢6 nguy co bao luc
khong thé chip nhan dugc, cic HPCD duge quan ly t6t sé 1a mét cdch hiéu qua
dé gitt ho 6 lai cong dong véi chi phi thip hon so véi viée bo tu va khong ¢6 nguy
co tdi pham to1 t¢ hon. Tuy nhién, cic HPCD khé ¢6 thé duge st dung rong rii
6 Hoa Ky nhu mét gidi phdp thay thé cho nha tu trit khi cdc ly thuyét va chinh
sdch tuyén dn tré nén moé rong hon va loai bo nhiing quan niém don gian héa qud
muic vé tinh tuong xung trong hinh phat.’’ Cdc chuin muyc tuyén dn cua Hoa Ky
nghiém khic hon nhiéu so véi cdc chuidn myc & cdc nudc phuong Tay khdc, cdc
ban dn thong thuong 6 cdc nuéc chau Au thusng chi bi d4p dung cic HPCD nhung
thuong dan dén dn tu dai han hoic dn tu nhi¢u nim 6 Hoa Ky. Viéc chuyén hudng
sang HPCD tao ra su khdc biét ro rét. Néu HPCD phai dugce coi 1a ning né nhu dn
tl nhiéu nam, thi khong cé nhiéu chd dé€ mé rong pham vi dp dung cia ching.”
Cic thdm phdn Hoa Ky thutng xuyén su dung HPCD d6i véi nhing ngudi bi két
dn vi nhting to1 nhe va d61 véi nhiing ngudi ¢ it nguy co tdi pham. Viéc st dung
gidm st cong dong hién nay la vo cung laing phi vi phan 16n nhung ngudi bi gidm
sit déu khong giy nguy hiém cho an toan cong cong. Do viy, cdc nha khoa hoc

30  Jeftrey A. Bouffard, Lisa R. Muftic, “The effectiveness of community service sentences compared to
traditional fines for low-level offenders”, The Prison Journal, Vol. 87(2), June 2007, tr. 171-194, DOI:
https://doi.org/10.1177/0032885507303741

31 Michael Tonry, “Community penalties in the United States”, European Journal on Criminal Policy and
Research, Vol. 7(1), 1999, tr. 5-22, DOI: https://doi.org/10.1023/A:1008755227099

32 Michael Tonry, “Community punishments in a rational society”, in Erik Luna (ed.)m Scholarship and
criminal justice reform, Minnesota Legal Studies Research Paper No. 17-05, 2017, SSRN: https://ssrn.com/
abstract=2920845
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cho ring can ting cusng st dung HPCD, nhung gid dinh ring chung sé dugc trién
khai theo nhiting cdch hiéu qua vé chi phi va ¢6 muc tiéu hop ly. Mot diém ding
chu y la gan day, moét loat cdc HPCD mdi duoc phit trién tai Hoa Ky bao gom
quéan thuc tai gia, gidm sdt dién t, quan ch€ ¢6 gidm sdt chit che, ditu tri ma tiy
bit buoc, phuc vu cong dong, trung tim bdo cdo trong ngay, boi thudng va phat
tien theo ngay.™

Nhin chung, theo LHS Hoa Ky, HPCD chu yéu dugce dp dung cho cdc to1
pham nhu vi pham giao thong, vi pham tai chinh nhe, hoic cdc to1 pham phi bao
lyc nhu si dung ma tiy Ian dau. HPCD dugc dp dung cho ngusi pham to1 it
nghiém trong ngay cang pho bién nhung luén bi de doa sé chuyén sang hinh phat
t.*

Lao dong cong ich la HPCD thuong dugc dp dung nhu moét hinh thiic thay
thé cho viéc chiu dn th ngin han hojc tra tién phat, gitip ngudi pham téi ¢6 co hoi
dong gép cho xa hoéi thay vi phai chiu hinh phat cich ly. Nguai bi két dn phai thuc
hién mét s6 gio lao dong cong ich nhit dinh, thuong la cdc cong viéc lién quan
dén phuc vu cong dong nhu lam viéc tai cdc t6 chic tu thién, co sé cong cong,
bénh vién, hoic cic dy dn phdt trién moi trudng. Cdc cong viéc nay phai duge
thuc hién dudi sy gidm sdt cua cdc co quan quin ly hinh phat, va nguoi bi két dn
khong dugce tra cong cho cong viéc minh thuc hién. Luit hinh sy bang California
cho phép mdi quan hoic cic quan phoi hop véi nhau dé lua chon cic HPCD vdi
cdc nédi dung cudng ché va dich vy cu thé. K& hoach sé dugce xiy dung theo cic
hudng dan do hoi dong thiét lap va sé duge cap nhat hang nim hoic theo quyét
dinh cta hoi dong.”

Phép luat hinh sy Hoa K¥ quy dinh hé théng co quan doc lap dé t6 chic thi
hanh cdc hinh phat va cdc bi¢n phdp cudng ché hinh sy mang tinh cong dong. Cidc
trung tAm quan ché (probation center) dugc t6 chuic & cip Lién bang, cip bang va é
cdc quan/thanh phd. Ngay nay, tit ca cdc tiéu bang déu cd cdc trung tim quan ché
ngudi chua thanh nién va ngudi truéng thanh pham t61.%

Don cti, quy dinh cia bang New York cho phép su dung dich vu cong dong”
nhu moét hinh phat d6i véi mét s6 td1 pham két hop véi cic quyét dinh cu thé do
Toa dn hinh sy dp dit. Mot s6 chuong trinh dich vu cong dong trén toan qudc
hop tdc vdi cdce t6 chuc chinh pha, doanh nghiép va t6 chiic phi lgi nhuan khdc dé
cung cip dich vu cong dong nhu mét phuong tién thu tién duge phian bé cho viéc

33 Michael Tonry, tldd 32, tr. 5-22.

34 Steven A. Hatfld, “Criminal punishment in America: from the colonial to the modern era”, U.S. A.F.
Acad. J. Legal Stud., No. 1, 1990, tr. 139.

35  Diéu 3 vé Hinh phat cong dong, Muc 8080 B¢ luat Hinh su California nam 2022.

36  Xem Official Website of New York City Government - nyc.gov, http://www.nyc.gov/html/prob/
html/about/history.shtml, truy cap ngay 04/10/2024.

37  Khung phdp ly quy dinh cho HPCD cua bang New York bao gobm quy dinh cta nhi¢u Luat khdc nhau.
Xem: Muc 170.55 va 390.30(6) Luat T¢ tung hinh su bang NewYork;
Dieu 3-0301(1)(hh) Luat Bio ton Moi trusng bang New York; Pi¢u 261(1)(b) Chuong 13-A Luat Hanh
phdp bang New York; Di¢u 15 Luat Nhan quyén bang New York; Di¢u 52 Luat Do thi Chung bang
New York; Dieu 132 Luat Lao dong bang New York; Di¢u 133 Luat Lao dong bang New York; Dieu
3.09(2-f) Luat Cong vién, Giai trf va Bao ton Lich si bang New York; Dieu 65.10(2)(h) Luat Hinh su
bang New York; Diéu 60.28 Luat Hinh su bang New York; Pi¢u 60.29 Luat Hinh su bang New York;
bieu 1193 Luit Giao thong va Xe co gidi bang New York; Dieu 2(9)(h) Luat Boi thusng Lao dong bang
New York; Bi¢u (3)(1)(Nhém 19) Luat Boi thusng Lao dong bang New York.
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boi thudng, trg cip nuoi con, tién phat, tién luong va bu dip cho cdc hoat dong
theo chuong trinh. Cdc sdng kién nhu viy cin dugc thiét k€ cin than véi su tham
gia cta cdc nhan vién phdp ly, tai chinh, hanh phdp va/hoic lap phdp, dé giai quyét
cdc van dé c6 lien quan.”®

bi¢u 60 BLHS cua bang New York quy dinh hinh phat quin ché® va ¢6 thé
dugc dp dung cho bit ky loai to1 pham nao. Piém (b) Bi¢u 60.00 con nhin manh
rang trong trudng hgp nhit dinh ¢6 thé tuyén quan ché khi ngusi pham té1 bi két
to1 trong toi.*

Thoi han quan ché duge quy dinh rit chi tiét trong trudng hop pham loai to1
trong to1 hay tdi nhe va véi tiing mic do cu thé. Déi véi trudng hop pham toi
nhe thi thoi gian quan ché ¢6 thé ti 1 nim dén 6 nim.*' Trong bit k¥ trusng hop
n2ao, Toa dn theo thim quyén cua minh ¢6 quyén chim diit hinh phat quin ché va
tuyén dn tu giam.*

bieu kién quin ch€ sé la nhung di¢u kién ma Toa dn, theo quyét dinh cua
minh, cho Ia can thiét hgp ly d€ dim bao ring bi cdo sé s6ng mot cudc séng tuan
thu phdp luat hoic hod tr¢ bi cdo lam nhu vay. Khi dp dung hinh phat quan ché,
Toa dn sé xem xét viéc boi thudng hoic sta chiia va ¢6 thé, yéu cau bi cdo thuc
hién nhi¢u noi dung nhu: trinh nhiing théi quen gay hai hoic théi quen x4u;
khong lui té1 nhiting noi bat hgp phdp, tai ti€ng hoic giao du véi nhiing ngudi tai
tiéng; lam mot cong viéc phit hgp hodc tham gia mot khéa hoc hoic dao tao nghe
sé trang bi cho bi cdo cé dugc moét cong viéc phu hop; trai qua qud trinh diéu tri
y t€ hoac tim thin ¢6 sin va & lai mot co s6 dugce chi dinh, khi cin thiét cho muc

dich d¢...*

2. So sanh va kinh nghi¢ém cho Viét Nam

Trén co s6 dinh nghia va néi dung cia HPCD, ¢6 thé nhan thdy ring, theo
quy dinh cta phdp luat hinh sy Viét Nam, cai tao khong giam git duge xem la
HPCD vi hinh phat nay théa man ca ba dic diém thuc hi¢n hinh phat é cong
dong; 6 su thu hudng va tham gia cua cong dong. Hinh phat quan ché, xét vé tén
go1 gidng HPCD theo quy dinh cua nhiéu nudc nhung khong théa man cde dac
diém vi Ia hinh phat b6 sung nén cung khong mang tinh chit thay th¢ cho hinh
phat ti1 va qug trinh thuc hién hinh phat khong ¢6 su thu huéng cta cong dong.

BLHS nim 2015 da ¢6 nhung thay déi theo huéng mé rong pham vi dp dung
(ieu 100 BLHS nim 2015) ** va gia ting quy dinh hinh phat cai tao khong giam
giti trong cdc khung hinh phat nhung vin con ton tai nhiing han ché nhit dinh.*
Bén canh dé, thuc tién dp dung hinh phat cdi tao khong giam giti tii khi BLHS
nam 2015 ¢6 hi¢u luc dén nay chua phdt huy hiéu qua caa hinh phat nay. Théng

38  Division of Criminal Justice Services, “Community service standards”, website of New York State, https://
www.criminaljustice.ny.gov/opca/communityservicestandards.htm, truy cap ngay 05/10/2024.

39 Muc 1(a) Bieu 65 Muc 60.00 Cau phat Quan ché Bo luat Hinh su New York.

40 Muc 1(b) Bieu 65 Muc 60.00 Cau phat Quin ché Bo luat Hinh su New York.

41 Muc 3(b)(i)(ii), 3(c), 3(d) bieu 65 Muc 60.00 Cau phat Quan ché€ B¢ luit Hinh sy New York.

42 Muc 5 biéu 65 Muc 60.00 Cau phat Quan ché€ B¢ luit Hinh sy New York.

43 Nhu trén.

44 BLHS niam 2015 da dugc sda déi, b6 sung nam 2025 va khong ¢6 quy dinh stia d6i, bé sung lién quan
dén hinh phat cii tao khong giam giu.

45  Nguyén Thi Anh Hong, tldd, tr. 80, 82-84, 92-93.
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ké xét xti va dp dung hinh phat trong ci nudc* cho thdy ty I¢ dp dung hinh phat
cai tao khong giam giti tii sau khi BLHS nam 2015 ¢6 hié¢u luc trong khoang tit
3,93% dén gin 4,91% trén téng s6 bi cdo bi xét xi. Tuy nhién, dieu ding lo ngai
la ty 1¢ dp dung hinh phat nay trong nim 2023 di gidam xu6ng mic 3,93% so vdi
muc 4,91% caa nam 2020. So sdnh vdi ty 1¢ dp dung hinh phat cai tao khong giam
giti dugc dp dung theo quy dinh ctia BLHS nam 1999 trong cdc nim tit 2011 dén
nim 2016 thi ty 1¢ dp dung hinh phat cai tao khong giam giu khoang tii 3% dén
3,5%. Nam 2014 ty 1¢ dp dung hinh phat cai tao khong giam giti la 3,56% nhung
nam 2015 giam con 3,34% va nim 2016 gidm con 3,16%." Két qua xét xu va dp
dung hinh phat ti nam 2018 dén nim 2023 cho thiy ty 1¢ bi cdo bi dp dung hinh
phat ti1 van rit cao (khoang 70%) va néu cong thém s6 bi cdo bi tuyén hinh phat tu
nhung cho hudng dn treo thi ty 1¢ nay khodng tit 87% dén 89%. So vdi giai doan
dp dung quy dinh cia BLHS nam 1999 thi ty 1¢ nay 1a hon 90% bi cdo bi dp dung
hinh phat tt.*® Diéu d6 cho thiy, mic du BLHS nim 2015 da c6 nhiéu thay déi
vdi muc tiéu gidm hinh phat ti nhung 6 giai doan xét xi van chua dat dugc cdc
két qua kha quan. Hinh phat ti ¢6 thoi han van git vai tro chi phéi tuyét d6i trong
h¢ théng hinh phat. Bén canh dd6, so véi ty 1¢ bi cdo dugc hudng dn treo (tir 16%
dén 19%) thi ty 1¢ bi cdo bi dp dung hinh phat cai tao khong giam giu thip hon
rit nhiéu. Piéu nay rit ddng quan tim vi cdc bi cdo dugc hudng dn treo la nhting
nguoi duge ddnh gid la khong can cdch ly khéi cong dong nén HPCD hoan toan
c6 thé pht hgp véi ho.

Trén co s6 nghién ciu cic vin dé Iy luan va quy dinh cia Hoa K¥ va cdc nudc
chau Au, thuc trang quy dinh va dp dung BLHS niam 2015 v¢é hinh phat cai tao
khong giam giu, tdc gia rit ra cdc kinh nghiém va kién nghi cdc hudéng hoan thi¢n
phdp luat cho Viét Nam nhu sau:

Thii nhdt, HPCD da, dang dugc dp dung rong rii va di phdt huy hiéu qua é
chau Au, dugc xem nhu moét gidi phip hiiu hiéu dé thay thé cho hinh phat ti1. Hoa
Ky la qudc gia ¢6 ty 1¢ ngusi pham to1 bi giam giti rit cao nhung cung di cd su
thay d61 khi HPCD ngay cang dugce dp dung phé bién hon. Trong muc tiéu va xu
hudng chung phit trién cta luat hinh sy theo hudng nhan dao va taing cudng bio
dam quyén con ngusi va véi cdc uu diém cua HPCD, luat hinh sy Viét Nam can
xay dung chinh sich hinh su nhit quin vé HPCD. Diéu nay hoan toan phut hop
vdi dinh hudng phit trién caa luat hinh sy Viét Nam. Nghi quyét 27/NQ-TW vé
t1ép tuc xay dung, hoan thién Nha nudc phdp quyén XHCN Vi¢t Nam trong giai
doan mdi di dé ra muc tiéu cy thé dén nim 2030 va nhin manh viéc xay dung va
hoan thién h¢ théng phdp luit, trong d6 ¢6 luat hinh sy theo muc tiéu dim bao
dan chu, cong bang, nhan dao.* Theo d6, can uu tién phdt trién HPCD ca trong
hoat dong lap phdp, dp dung phdp luit va bio dim thi hanh. Can tiép tuc nghién
ciu hoan thién hé théng hinh phat theo hudng da dang héa cdc hinh phat nhim

46 Sé liéu théng ké hoat dong xét xti st dung trong bai viét dya trén nguon sé li¢u tii Vu théng ké — TAND
Téi cao.

47  Nguyén Thi Anh Hong, tldd, tr. 102.

48 Nguyén Thi Anh Hong, tldd, tr. 107.

49 Muc 1.2 Nghi quyét 27-NQ/TW ve tiép tuc xay dung, hoan thién Nha nudc phdp quyén XHCN Viét
Nam trong giai doan mdi.
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dam bdo t6t hon sy phan héa trich nhiém hinh su cho ngusi pham t61, theo xu
hudng nhan dao hda luat hinh sy - mét xu hudng nhit quin cua chinh sich hinh
sy,” dong thoi dim bao t6t nhit quyén con ngusi. HPCD 1a moét trong cdc gidi
phdp hau hi¢u nhiam thay thé hinh phat ti va ¢6 thé ddp ting duge cdc yéu cau cua
chinh sich hinh su nudc ta hién nay.

Thit hai, trong phdp luat hinh sy ciia Hoa Ky va mot s6 quéc gia chau Au,
HPCD duge quy dinh trong muc tiéu thay thé hinh phat tit nén HPCD ¢6 thé Ia
moét hinh phat doc lap cang ¢6 thé la mot noi dung kem theo hinh phat tic dong
ve kinh t€& (economic penalty) hoic hinh phat han ché cdc quyén. Cdch thuic nay giip
cdc HPCD cang phdt huy vai tro va uu diém. Quy dinh cia BLHS nim 2015 veé
HPCD chi bao gdbm hinh phat cii tao khong giam giti va chua phdt huy t6t hi¢u
qué trong thuc t€ du [a mét hinh phat truyén théng. Bén canh dé, hinh phat tién
chi thuan tdy la hinh phat vé kinh t€ ma chua ¢6 su két hop cdc nd1 dung cuong
ché& khdc. Do vay, trén co sé tham khao kinh nghi¢ém quy dinh cuaa phdp luat hinh
sy ctia cic quéc gia chau Au va Hoa Ky, trong dinh hudng xay dung va hoan thién
HPCD, nudc ta can phdt huy t61 da vai tro cta cdc hinh phat nay dong thoi ting
cuong hiéu qua cho cdc hinh phat khdc.

Thir ba, HPCD dugc quy dinh rit da dang, véi nhiéu hinh thic khic nhau
va ¢6 thé dp dung cho nhiéu loai tdi pham khdc nhau. Ve lap phdp, cic quéc gia
thuong chi quy dinh loai trii nhung t61 pham dic biét nghiém trong nhit dinh
khong dugce dp dung cic HPCD ma danh quyén quyét dinh cho Thim phdn
trong giai doan x¢ét xt. Tuy nhién, do tinh cudng ché caa cic HPCD tuong doi
han ché& nén hinh phat nay thuong phtt hgp véi cdc loai to1 pham it nghiém trong
hoic nghiém trong. Moét s8¢ qudc gia da két hop HPCD véi cdc nd1 dung cudng
ché& khdc nhu phat tién hodc han ché cic quyén/ 161 ich khdc caa ngudi bi két dn
dé ting tinh nghiém khic cua hinh phat cho pht hgp vdéi cdc toi pham ¢6 tinh
nguy hiém cao hon. Pic biét, mét s6 qudc gia da dp dung mot s6 HPCD ¢6 tinh
nghiém khic cao nhu quan ché, quan ché ¢6 su dung vong dién tu, quan thiic tai
gia, chuyén vao cdc trung tim quan gido ban ngay... va trong thoi gian quan ché
ho vin phai két hgp thuc hién cic hoat dong cong dong cu thé. Nhu vay, cic qudc
gia di c6 nhiéu giai phdp khdc nhau cho HPCD d€ phit huy t6i da hi¢u qua caa
hinh phat. Viét Nam ¢6 thé tham khdo kinh nghiém cua cdc nudc trong viéc xay
dung h¢ théng hinh phat néi chung va cic HPCD néi riéng theo hudng da dang,
linh hoat, hi¢éu qui va trao quyén chu dong nhiéu hon cho nguoi dp dung phdp
luat. Trong qud trinh hoan thién quy dinh vé hé¢ théng hinh phat cta phdp luat
hinh sy, Viét Nam c6 thé tham khdo cdc hinh thic cy thé cia HPCD sau:

- Lao dong cong ich;

- Lao dong cong ich ¢6 két hop véi viéc hoan thanh cdc khéa hoc, cdc chuong
trinh diéu tri;

- Lao dong cong ich két hop vdi phat tién;

- Gidm sdt tu phdp ¢6 thuc hién cdc hoat dong phuc vu cong dong;

- Quan ché ¢6 thuc hién cdc hoat dong phuc vu cong dong;

50  Diao Tri Uc, “Chinh sich hinh su thé hién trong BLHS niam 2015”, Tap chi Khoa hoc Phdp ly, s6 01(104),
2017, tr. 5.
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- Quin ché ¢6 st dung vong dién ti va thuc hién cdc hoat dong phuc vu cong
dong;’

- Quan thuc tai gia c6/khong st dung vong dién tit va két hgp thuc hién cic
hoat dong phuc vu coéng dong nhit dinh.

Thit tu, HPCD dugc t6 chiic thyc hién va bio dim thuc hién béi cic co quan
chuyén trich va ¢6 su ph6i hgp chat ché véi cong dong. Cic co quan chuyén trich
thuong la cdc trung tAm quan ch€ 6 moi qudc gia hoic mét s§ quoc gia. Do dac thu
veé khu vuic phdp ly, cic quéc gia chau Au da thanh lap Trung tim quin ché chau
Au® dé ¢6 thé quan ly d6i vdi cic bi cdo bi dp dung HPCD dé khong can tré quyeén
di lai cua ngusi pham t61. Tham chi Hoa Ky con cho phép tu nhan tham gia vao viéc
t6 chuc thuc hién mét s6 hoat dong t6 chiic thi hanh HPCD.> Viét Nam can tham
khao kinh nghiém cta cdc nudc theo hudng thanh lap co quan thi hanh dn chuyén
trdich vé HPCD ndi riéng va cdc bién phdp cong dong ndi chung theo hudng phdt
huy t61 da vai tro cua cdc t6 chiic chinh tri x3 hoi, cdc t6 chic phi chinh phu.

Thit nam, HPCB phdt huy hiéu qua 6 cdc qudc gia khong chi phu thuoc vao
viéc quy dinh hinh phat trong luat ma con béi chinh sich két dn rit da dang, linh
hoat nhu két dn ¢6 dieu kién, sy chuyén déi gitia cdc hinh phat. Do vay, khoa hoc
hinh sy Viét Nam cin ti€p tuc nghién cdu vé cdc chinh sich, nguyén tic trong
quyét dinh hinh phat.

Thit sau, viéc quy dinh va dp dung HPCD chi la mét khau trong tu phdp
hinh sy, do vay vdi chu truong giam hinh phat t va ting cudng hi¢u qua cta cdc
HPCD, can mot gidi phdp dong bo xuyén sudt cho toan bo cic giai doan t6 tung
va thi hanh dn. Vi thé, can tiép tuc nghién cdu dé quy dinh va dp dung cdc bién
phdp cong dong trong tu phdp hinh su.

Két luan

HPCD luén dugce 1a hinh phat phé bién trong phdp luat cdc qudc gia. HPCDH
c6 nhting uu diém néi troi nhu: (i) gidm gdnh nang cho h¢ théng nha ti bing viéc
giam s6 lugng nguoi bi két dn phat th, dic biét la véi nhung td1 pham 1t nghiém
trong va giam chi phi van hanh nha ti;>* (ii) tang kha niang tdi hoa nhap xa héi cua
ngudi pham t01;> (iii) déng gép cho cong dong; (iv) nhan dao hda hinh phat.>
Viéc dp dung HPCD 6 mot s6 qudce gia cho thdy hinh phat nay da phdt huy t6t
hi¢u qua trong viéc cdi tao, gido duc va ngan ngiia tdi thuc hién to1 pham ctia nguoi
bi két dn. V61 dinh hudng xay dung h¢ théng phdp luat hinh sy ngay cang nhan dao
hon va xu hudng giam hinh phat ti, LHS Vi¢t Nam can dugc sta d6i theo hudng
quy dinh da dang cic HPCD, xiy dung hé théng cdc co quan hod tr¢ va cic bién
phdp khdc nhim ting cudng hiéu qua cta hinh phat nay. @

51 Gidm sdt dién td duge st dung rong rai. Hién tai, tai Vuong qudc Anh, diéu nay chua yéu 6 dang thiét bi
dugc gin vao mit cd chan ctia cd nhan, thiét bi nay giao tié€p véi mot thi€t bi khdc dugce gin vao dién thoai
nha cuia ho. Xem Rob Canton, tldd, tr. 97.

52 CEP, “Our history: Founding and History of CEP”, https://www.cep-probation.org/the-founding-and-
history-of-cep/, truy cip ngay 05/10/2024.

53 Division of Criminal Justice Services, tldd.

54  Rob Canton, tldd, tr. 93.

55 Nhu trén.

56  Catherine Heard, Alternatives to imprisonment in Europe: A handbook of good practice, Antigone Edizioni
Rome, May 2016 https://www.prisonobservatory.org/upload/Good%20practice%20handbook%20AS.
pdf, truy cap ngay 02/10/2024.
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