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Tom tat
Hinh phat tit chung thdn la bién phdp cuong ché rdt nghiém khdc, han ché nghiém ngdt tw do cia
nguoi bi két dn dén hét cugc doi hodc cho dén khi ho dugc dn gidm. Bai viét phdn tich quy dinh cia
B¢ Iudt Hinh sy Trung Qudc va Ludt Hinh sy cia New South Wales (Uc) vé pham vi, diéu ki¢n
dp dung hinh phat tis chung than; hinh phat tir chung thdn dugc dn giam va hinh phat tis chung
than khéng dn giam. Tir quy dinh cia Trung Qudc va New South Wales, bai viét dé xudt mot s¢
kinh nghiém dé hoan thi¢n quy dinh cia B¢ ludt Hinh sy Viét Nam vé hinh phat tit chung thdn.
Tu khoa: hinh phat tis chung thdn, tha tit trudc han kem theo diéu ki¢n, giam hinh phat
Abstract
Life imprisonment is an exceptionally severe coercive measure that deprives the convicted person of liberty
Sfor life or until clemency is granted. This article analyses the criminal law of China and New South
Wales (Australia) regarding the scope and conditions for imposing life imprisonment, as well as the
distinctions between commutable and non-commutable life sentences. Drawing from these regulations,
the article offers insights for improving the provisions of Vietnam’s Criminal Code on life imprisonment.
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I_”inh phat tu chung thain (HPTCT) la bién phdp cudng ché€ rit nghiém
A khic, chi ding sau hinh phat (HP) t hinh. Hién nay trén thé giéi, nhiéu
nudc di bai bé hoic hudng téi han ché t61 da HP td hinh, vi vay trong mot s rit
it cdc trudng hop, HPTCT khong an giam' dugc dp dung nham thay th¢ cho HP
ti hinh. Ngoai ra, khi qudc gia chua bai bé hoan toan HP ti hinh hoic di xéa bo
nhung vin lo ngai vé tinh rin de caa HPTCT c¢6 an giam thi HPTCT khong an
giam dugc coi Ia mot lua chon. Tuy nhién, can luu y ring HPTCT khong an giam
bi Toa d4n nhan quyén chau Au xdc dinh vi pham Pi¢u 3 ctia Cong udc chau Au veé
quyén con nguoi.?

Bai viét phan tich luat hinh sy (LHS) Trung Quéc® va bang New South Wales
(Uc) (NSW)* vé pham vi, diéu ki¢n dp dung HPTCT va so sanh vdi Viét Nam dé

* Téc gid xin chan thanh cdm on Truong Gia Thi da hd tr¢ tim ki€m tai liéu d€ thuc hién bai viét nay.

1 C6 nghia la khong duge giam xudng thanh HP tu ¢6 thoi han, NPT phai chdp hanh HP trong tu cho dén chét.

2 Hafiz Atdul Rehman Saleem, Imtiaz Ahman Khan, and Hamid Mukhtar, “Life imprisonment without
parole in China: Substituting death for economic crimes”, Global Political Review, 2021, VI(III), tr. 21.

3 BLHS Trung Quéc duge thong qua ngay 1/7/1979, ¢6 hiéu luc tii ngay 1/1/1980. BLHS nay dugc sta
déi, bd sung nhitu lan, Iin cudi cung vao ngay 29.12/2023.

4 HPTCT va dp dung HP nay dugc quy dinh trong nhi¢u vin ban khdc nhau, trong dé c¢6 cic vin ban
quan trong sau: Luat vé toi pham s& 40 nim 1900 tai https://legislation.nsw.gov.au/view/html/inforce/
current/act-1900-040#sec.19A, truy cap ngay 15/9/2024; Luat vé toi pham (Thu tuc quyét dinh HP s6
92 nim 1999; Luat veé to1 pham (Thi hanh HP) s6 93 nam 1999 va Quy dinh vé T61i pham (Quan ly hinh
phat) nim 2014 — Phdp luat bang New South Wales (Uc).
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thay dugc sy tuong dong, khdc biét. Sau dd, bai viét phan tich HPTCT khong an
giam, néu nhting lo ngai vé tinh nhan dao ctia HP nay va khuyén nghi khong nén dp
dung 6 Viét Nam, ké ca viéc xem xét né nhu mot phuong dn thay thé€ HP ti hinh.

1. Pham vi va diéu kién ap dung hinh phat ti chung than theo luat hinh
su Trung Quéc, New South Wales va so sanh véi luat hinh su Viét Nam

1.1. Pham vi va diéu kién dp dung hinh phat ti chung than theo ludt hinh sy Trung Quoc

HPTCT c6 vi trf nghiém khic thi hai trong LHS Trung Qudc, chi sau HP ti
hinh. Vé nguyén tic, ngudi bi dp dung HPTCT phii chip hanh HP trong nha tu
hoic mot noi giam giti khdc sudt cudc doi.> Tuy nhién trén thyc t€, sau mot thoi
gian chdp hanh dn, da s6 nguoi bi két dn duge tha trude thoi han va HPTCT duge
an giam xudng thanh HP tu ¢6 thoi han hodc dugce tra ty do kem theo dieu kién.® Vi
vay, mot s6 nha khoa hoc cho ring HPTCT 6 Trung Quéc khde véi mét s6 nudce
va ¢6 thé xem 1a HP tu ¢6 thoi han kéo dai (long-term fixed-term imprisonment).”

Bo luat Hinh sy (BLHS) Trung Qudéc khong gidi han veé loai toi pham ¢6 thé bi
dp dung HPTCT wi ho khong phan loai t0i pham dua trén tinh nguy hiém nhu Viét
Nam. Tai Phan Cic td1 pham, HP nay dugc quy dinh 6 tit ca cic chuong (ngoai trit
Chuong IX T¢1 pham vi pham nghia vu) va déi véi khoang mét phin tu s6 td1 pham
trong BLHS.? Nhu vay, vé lap phdp, HPTCT c6 pham vi dp dung rong. Tuy nhién,
trong thuc tién, khi quyét dinh HP toa dn phai can nhic tinh chét, muic do nguy hiém
cua hanh vi ma nguoi pham td1 (NPT) da thuc hién, ban chit va dic diém cua to1 pham,
muic d¢ thiét hai ma to1 pham da gy ra cho xa hoi (Piéu 61 BLHS Trung Qudc).

BLHS Trung Qudc cung khong gidi han cic d6i tugng 6 thé bi dp dung
HPTCT. Nguoi chua thanh nién tit du 14 tudi tré 1én ¢6 thé bi dp dung HPTCT.
Tuy nhién, ho chi phdi chiu trich nhiém hinh sy vé mot s6 it cdc loai td1 pham,
bao gom: giét ngudi; c6 y gay thuong tich/tén hai cho ngusi khdc véi thuong tich
nghiém trong hoic lam nan nhan chét; hi€p dam, cudp tai san, mua bdn ma tiy, dét
phd, gay né hoic dau doc (Biéu 17 BLHS Trung Qudc).

1.2. Pham vi va diéu kién dp dung hinh phat ti chung than theo Iudt hinh sy bang
New South Wales (Uc)

NSW khong quy dinh HP ti hinh, vi vay day 1a HP nghiém khic nhit trong
h¢ théng HP. HP nay chi dugc dp dung d6i véi mot s6 loai to1 pham bao gom: giét
ngudi, cic tdi pham vé ma tiy véi khéi lugng 16n chit ma tdy lién quan.” Pdng
chu y 1a d61 véi mot s trudng hop pham téd1 giét nguoi, Toa dn budc phai dp dung
HPTCT ma khong dugce lya chon mot HP nhe hon hodc bat cu bién phdp thay thé
nao khdc. Vi du: Theo quy dinh tai Biéu 19B Luat vé t61 pham 1900 s¢ 40, HPTCT
5 bitu 46 BLHS Trung Qudc.

6 Zhiyuan Guo and Rong Ma, “Life imprisonment in China: Law and practice”, Online Conference:
Life imprisonment in ASIA: Law and practice, Jointly Organised by: University of Nottingham, Vietnam
National University, Hanoi, International Organization of Educators and Researchers Inc. IOER), The
University of Melbourne, 2021, tr. 2, https://law.unimelb.edu.au/__data/assets/pdf_file/0009/3921561/
Guo_Zhiyuan.pdf, truy cap ngay 2/9/2024.

Zhiyuan Guo and Rong Ma, tldd.

Zhiyuan Guo and Rong Ma, tldd, tr. 3

Honor Figgis and Rachel Simpson, “Dangerous offenders legislation: An overview”, NSW Parliamenta-
ry Library Research Service, Briefing Paper No 14/97, 1997, tr. 26-27 https://www.parliament.nsw.gov.

au/researchpapers/Documents/dangerous-oftenders-legislation-an-overview/14-97.pdf, truy cip ngay
2/9/2024; va xem: Diéu 61 va Phan 3 Luat vé to1 pham (Tha tuc quyét dinh HP) s6 92 nim 1999.
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dugc dp dung trong truong hop giét canh sit néu hanh vi pham t6i xay ra khi canh
sit dang thuc hién nhiém vu, hodc hanh vi giét nguoi la hau qua hoic la su tra thu
cho cic hanh dong thuc hién nhiém vu cia canh sit. Ve 161, NPT phai biét hoic,
trong sy hop ly, budc phai biét ring nan nhan la canh sit va ¢ y thuc hién hanh vi
g1€t hodc tham gia vao hoat dong to1 pham giy nguy hiém nghiém trong cho cinh
sit (Pieu 19B(1))." Toa dn khong bit budc phai 4p dung HPTCT néu NPT dudi
18 tudi hodc bi suy gidm nhan thic ding ké ma khong phai do ho ty gy ra va su suy
giam c6 tinh tam thoi (Dieu 19B(3)).
1.3. So sdnh véi quy dinh ciia Viét Nam vé pham vi, diéu kién dp dung hinh phat ti
chung than va nhdn xet, dinh gid

Tuong tu nhu Trung Qudc, HPTCT dung thu hai trong h¢ théng HP cua
Viét Nam vé tinh nghiém khic. Theo luat cia ci ba nudc, khi dp dung HP nay, Toa
dn phai xem x¢ét tinh nguy hi€m cuta té1 pham da thuc hién va tinh nguy hiém cua
NPT." LHS cta Trung Qudéc va NSW khong gidi han HPTCT déi véi ngusi dudi
18 tudi. Trong khi d6, LHS Viét Nam khong cho phép dp dung HP nay déi véi
nguoi dudi 18 tudi (Bieu 115 Luat Tu phdp ngudi chua thanh nién nim 2024 (sta
déi, bé sung nam 2025)). Xét tii chuin muc qudc té vé bao vé tré em,'” quy dinh nay
cua Viét Nam c6 vu diém hon hai quéc gia con lai. Ngoai ra, Viét Nam phan loai to1
pham theo tinh chit, muic d6 nguy hiém cho xi hoi ctia tdi pham va giéi han pham
vi dp dung caa HPTCT d61 véi to1 pham dic biét nghiém trong (Pi¢u 39 BLHS nam
2015 dugc sta d6i1, bo sung nam 2017, 2024 va 2025 (BLHS nim 2015)). Day cung
c6 thé coi la mét quy dinh t6t cta Viét Nam trong phan héa TNHS.

2. Hinh phat tu chung than khong an giam theo luat hinh su Trung Qudc,
New South Wales (Uc) va so sanh véi luat hinh su Viet Nam
2.1. Hinh phat ti chung than khong an gidm theo ludt hinh sy Trung Qudc

Trude hét can phai néu 1o ring HPTCT khong an gidm khong duge coi la mot
loai HP trong h¢ thédng HP cia Trung Qudc. Dang HP nay chi dugc quy dinh duy
nhit d6i vdéi to1 pham Tham 6 (Diéu 383 BLHS) vao Ian stia d61, bd sung thii 9 nim
2015 ma khong dugce dé cap trong Phan Quy dinh chung.” Viéc bd sung HPTCT
khong an gidm d6i véi toi tham ¢ duge giai thich 1a nham bao dam thuc thi cong ly,
cong biang; can bang gitia khoan hong va nghiém khic; kiém sodt vin dé thoi gian
chdp hanh dn qud ngin cta cdc quan chic tham nhang sau khi bi két dn do ducc an
giam." HP ti hinh qud nghiém khic, do vay HPTCT khoéng an giam dugce coi la

10 Luat vé to1 pham s6 40 nim 1900, rldd.

11 Déivéi NSW, trong qud trinh quyét dinh HP, toa dn thuc hién 2 budc: ddnh gid tinh nguy hiém cua toi
pham, sau d6 ddnh gid tinh nguy hiém ctia NPT. Xem: John Anderson and Hannah Williams, “Murder
and mandatory life in NSW: The puzzling application of s 61 Crimes (Sentencing Procedure) Act”, Paper
in the Proceeding of the Conference on Life Imprisonment, University of Melbourne, 2021, tr. 2, https://law.
unimelb.edu.au/__data/assets/pdf_file/0010/3919195/Anderson_John-and-Williams_Hannah.pdf

12 Pieu 37(a) Cong udc cua Lién hop quéce vé Quyen tré em nam 1989.

13 Standing Committee of the National People’s Congress, “People’s Republic of China Criminal Law Amend-
ment (9)”, China Law Translate, 2015, https://www.chinalawtranslate.com/en/criminal-law-amm-9, truy cap
ngay 7/9/2024.

14 Hafiz Afdul Rehman Saleem, Imtiaz Ahman Khan and Hamid Mukhtar, dd, tr. 17-18; Wang Xiumei,
Zhoa Chenguang, Zhu Beini and Chen Zhijuan, “Is life imprisonment without parole or commutation an
etfective anti-corruption measure for China”, Journal of Anti-Corruption Law, Vol. 1(1), 2017, tr. 71, DOI:
https://doi.org/10.14426/jacl.v1i.1312
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mot su thay th€. HPTCT khong tude bd quyén séng ctia NPT, do vay duge xem la
nhe hon HP ta hinh."”

Bén canh giai thich chinh thiic, viéc quy dinh HPTCT khong an giam con duge
cho 1a nhim trdnh tinh trang NPT tham nhuing bi d4p dung HP ti hinh thi qud nang,
trong khi d6 HP khong ti hinh lai qud nhe. Viéc lam dung an giam dan dén tinh trang
NPT tham nhung chip hanh HP ti1 qud ngin. Véi HPTCT khong 4n gidam NPT c6
thé duge “mién HP ti hinh, nhung hiu nhu khong duge mién HP”.'® Thuic t€ ¢6
nhiéu tranh luan vé HPTCT khong an giam 6 Trung Quéc. C6 quan diém cho ring
HP nay la cin thiét vi day [a mot phuong thic dé han ché va giam hon ntia HP ti hinh
trong thyc t€, mé ra cho NPT co hoi séng.'”” Hinh phat nay con dugce coi nhu mét
cong cu dé thay d6i du luan vé HP ti hinh 6 Trung Quéc. Theo mot nghién ciu, du
ludn 1a mot tré ngai khong thé vugt qua d€ chdm diit hoan toan HP ta hinh 6 quéc
gia nay va anh huéng cta du luan to 16n dén muc ngusi ta tin ring “viéc bii bo HP
tt hinh sé Ia mét nhiém vu bat kha thi trude khi du luan thay déi”."

Mat khdc, viéc buéc NPT chip hanh HP tu cho dén chét ma khong duge xét
gidm Ia rit nghiém khic. O khia canh quyén con ngusi, trong mot phan quyét déi
véi viée dp dung HP ti hinh khong an giam ctia nude Anh, Toa dn Nhan quyén chau
Au cho ring HP nay vi pham Bi¢u 3 ciia Cong ude chau Au vé quyén con ngudi.'”
O khia canh tam ly, khé ¢6 thé do ludng liéu ngusi bi két 4n ¢6 it dau dén hon khi
séng phan doi con lai 6 trong tit so vl chim dut cuoc doi ngay lap tic. Con nguoi
¢6 thé chiu dugce tic dong bao luc nhung chi trong mot thoi gian ngin. Trong dau
khé vo tan, con ngudi dé bi tén thuong béi sy day vo veé tinh than va phai déi dién
vdi suy nhuge than kinh. Do vay, HPTCT khong an giam khong pht hop véi yéu
cau phdt trién ctia xa héi.?” Ngoai ra, HPTCT khong an gidm xa roi muc dich cua
HP vi ngudi bi két dn khong ¢6 co hoi tdi hoa nhap cong dong.”! HPTCT khong an
giam c6 thé din dén su lang phi rit 16n cic ngudn luc tu phdp va ginh niang tai chinh
niang né cho cong tic quan ly nha tu vi chinh phu phéi dau tu nhiéu hon trudc.”
2.2. Hinh phat ti chung thin khong dn gidm theo ludt hinh sy bang New South
Wales (Uc)

Theo quy dinh caa NSW, HPTCT c¢6 nghia la NPT phai chdp hanh HP tu cho
dén hét cudc doi va Toa dn khong duge quyén dn dinh moét thoi han nhit dinh ma

15 Theo doan 1 Bieu 48 BLHS Trung Quéc, HP tu hinh ¢6 thé duge thi hanh ngay. Trong trudng hop viéc
thi hanh ngay la khong can thiét thi toa dn ¢6 thé tuyén HP tr hinh, dong thoi tuyén b hoan thi hanh
(suspension) trong vong hai nam. Khi dugc tuyén HP ti hinh hoan thi hanh, néu NPT khong ¢6 y thuc
hién toi pham mdi thi HP ti hinh duge giam xuéng thanh HPTCT.

16 Wang Xiumei, Zhoa Chenguang, Zhu Beini and Chen Zhijuan, fldd, tr. 73.

17 Zhenjie Zhou, Life imprisonment without parole in China: A policy perspective, Doctoral dissertation, Waseda
University, 2020, tr. 23-24.

18  Zhenjie Zhou, tldd, tr. 24. O Nhat Ban, du luan cung chinh Ia can tré chinh déi véi viéc bai bo HP ti
hinh, xem Shinichi Ishizuka, “Dynamic treatment scheme for lifers: Is the life without parole (LOWP)
the cruel but usual punishment?”, Paper of the Proceeding of the Conference on Life Imprisonment, University
of Meilbourne, 2021, tr. 1, https://law.unimelb.edu.au/__data/assets/pdf_file/0003/3922473/Ishizuka_
Shinichi.pdf, truy cap ngay 15/9/2024.

19  Hafiz Afdul Rehman Saleem, Imtiaz Ahman Khan, and Hamid Mukhtar, t/dd, tr. 21.

20 Jie Chen, “From death penalty with immediate execution to life imprisonment without parole and commuta-
tion: Amendment to Chinese Criminal Law against corruption”, International Conference on Education, Manage-
ment Science and Economics, Atlantis Press, 2016, tr. 225, DOI: https://doi.org/10.2991/icemse-16.2016.55

21 Jie Chen, tldd, tr. 225.

22 Zhenjie Zhou, tldd, tr. 22.
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NPT phai chdp hanh. Tuy nhién, NPT ¢6 quyén xin tha trudc han sau 8 nim trong
trudng hgp thong thuong hoic sau 30 nim néu ban dn cé khuyén nghi khong tra
ty do. Néu Toa dn t6i1 cao tii chdéi xdc dinh thoi han chip hanh HP va tii chéi xdc
dinh thoi han khong dugce tha trude han, NPT hiau nhu sé¢ khong dugce tra tu do dén
cudi doi, trir truong hop duce dic xd. HPTCT nhu viy duge nhieu hoc gia goi la
HPTCT khong 4n gidm hoic khong tha trudc han (life imprisonment without parole).?

Vé uu diém, ¢6 nha nghién ciu cho ring HPTCT khong an giam phuc vy muc
dich trting phat, v6 hiéu héa NPT. Bén canh d6, HPTCT khong 4n gidm cung c6
viéc dp dung va hiéu qua cua HP nay trong thuc t€. HPTCT khong 4n giam da ton
tai trong lich st va duge xa hoi chip nhan vi nd can thiét d€ triing phat nhiing toi dc
“tay dinh” ctia nhting NPT nguy hiém, ngin chin ho va nhtng ngusi khic pham
nhting té1 dc nhu vay. Dong thoi, HPTCT khong an giam cung thé hién mét cich
tuong trung su phin no cua cong dong vé mit dao duic.*

Ve nhuge diém, HPTCT khong an gidm anh huéng sau sic dén quyén con
nguoi va ¢6 nhiing rui ro 1o rang déi vdi sic khoe thé chit cta nguosi chip hanh dn.
HP nay la hinh thic tudc doat tu do nghiém trong nhit trong béi cinh xa hoi duong
dai. NPT khong c¢6 co hoi tdi hoa nhap cong dong dé thuc hién cic quyén tu do co
ban. Co héi tdi hoa nhap xi hoi cua ho bi tii chéi vo thoi han hoidc ¢6 thé ndi 1a bi

2 26

ti chdi hoan toan.® Tham chi, HP nay c6 thé coi la dn ta hinh “cham”.

3. Hinh phat ta chung than c6 an giam theo luat hinh su Trung Qudc,
New South Wales (Uc) va so sanh véi luat hinh su Viet Nam
3.1. Hinh phat tiu chung thdan co dn giam theo ludt hinh sy Trung Qudc

BLHS Trung Qudc quy dinh hai hinh thic 4n giam d61 véi HPTCT, bao gom:
giam HPTCT da tuyén va tha trudc han kem theo diéu ki¢n.
3.1.1. Giam hinh phat tit chung thdn da tuyén

LHS Trung Quéc quy dinh vé giam HP tuy nghi va gidam HP duong nhién,
bao gom HPTCT. Ve giam HP tuy nghi, Toa dn ¢6 thé gidm viéc chip hanh
HPTCT cho nguoi bi két dn néu trong thoi gian chip hanh HP, NPT ¢ y thic
tuan thu quy dinh cua trai giam, chdp hanh cdi tao thong qua lao dong, in nin hoi
cai hodc lap cong chuoc to1. Pay la trudng hgp mic du ngusi chdp hanh HPTCT
thoa man cdc ddu hi¢u luat dinh nhung viéc xét gidm thoi han chip hanh phu
thudc vao sy xem xét, quyét dinh cta co quan ¢ thim quyén (bieu 78 BLHS).

23 Honor Figgis and Rachel Simpson, fldd, tr. 3, 26, 39; Howard C. Ellis, “Costs affecting the choice be-
tween the death penalty and life imprisonment without parole”, Atlantic Law Journal, 3, 2000, tr. 28-42,
https://www.atlanticlawjournal.org/uploads/2/3/5/7/23572528/atlantic_law_journal_volume_3.pdf,
truy cap ngay 15/9/2024; Tera Agyepong, “Children left behind bars: Sullivan, Graham, and Juvenile life
without parole sentences”, Northwestern University Journal of International Human Rights, Vol. 9(1), 2010, tr.
83-102, DOI: https://scholarlycommons.law.northwestern.edu/njihr/vol9/iss1/4; Robert Johnson and
Sonia Tabriz, “Death by incarceration as cruel and unusual punishment when applied to juveniles: Ex-
tending roper to life without parole, our other death penalty”, University of Maryland Law Journal of Race,
Religion, Gender and Class, Vol. 9(2), 2009, tr. 241-258, DOI: https://digitalcommons.law.umaryland.
edu/rrge/vol9/iss2/2; Appleton Catherine and Grover Bent, “The pros and cons of life without parole”,
British Journal of Criminology , Vol. 47(4), 2007, tr. 597-616, DOI: https://doi.org/10.1093/bjc/azm001

24 John Anderson, “The label of life imprisonment in Australia: a principled or populist approach to an ul-
timate sentence”, University of New South Wales Law Journal, Vol. 35(3), 2012, tr. 776, DOI: https://hdL
handle.net/1959.13/1057449

25  John Anderson, tldd, tr. 758.

26 Honor Figgis and Rachel Simpson, tldd, tr. 27. Appleton Catherine and Grover Bent cting coi HPTCT
khong an giam la mot loai khdc cua dn ti hinh. Xem: Appleton Catherine and Grover Bent, tldd, tr. 605.
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béi véi giam HP duong nhién, thoi han chip hanh HPTCT duge giam
néu ngudi chdp hanh dn théa man moét trong cdc diéu kién quy dinh minh thi
tai Bieu 78 BLHS Trung Qudéc. Quy dinh vé duong nhién giam HP c¢6 nhi¢u
uu diém. Viéc cong khai minh thi trudc nhing trusng hop ngusi bi két dn duge
giam HP giip tao dong luc cho ho tich cuc hoan luong, phuc thién. Ngoai ra,
cdc truong hgp duong nhién duge gidm HP con mang y nghia xa hoi, 1¢1 ich
coéng dong to l6n.

Sau khi duge giam, thoi han chidp hanh HPTCT thuc t€ ctia nguoi bi két dn
khong duge dudi 13 naim.?” Khi duge giam, HPTCT chuyén thanh tu ¢6 thoi han va
thoi han chdp hanh duge tinh tii ngdy ¢é quyét dinh giam.* Déi véi HPTCT duge
giam tiit HP ta hinh sau hai nam hoan thi hanh, nguoi bi két dn phai chdp hanh it nhit
20 nam mdi duge xem xét giam.”

3.1.2. Tha trudc han kem theo diéu kién

Nguoi bi phat HPTCT da chip hanh it nhit 13 nim tu thi ¢6 thé dugce tra ty do
kem theo di¢u ki¢n néu nghiém chinh tuin thu quy dinh caa trai giam, chdp nhan cai
tao gido duc va thé hién sy an nian, dong thoi khong thé hién kha ning thuc hién moét
to1 pham khdc. Trong nhting trudng hop dic biét, Toa dn t6i cao ¢6 thé phé chuin
cho NPT dugc tha sém hon (Biéu 81 BLHS). Tuy nhién, cin luu y ring, BLHS
Trung Qudc khong cho phép tha trude han c6 ditu kién d6i véi ngudi bi dp dung
HPTCT wvi t0i giét ngudi, hi€p dam, cudp, bit cdc, d6t phd, giy nd, phdt tin chit
doc hai hoac to1 pham bao luc ¢6 t6 chiic. Khi quyét dinh tha ¢6 diéu kién, co quan
¢6 thim quyén phai dinh gid tic dong caa viéc tha nay d6i véi cong dong noi ngudi
dé sinh s6ng.” Nguoi duge tha HPTCT kem theo diéu ki¢n phai tuan tha phdp luat,
bdo cdo hoat dong, gip ngudi quan ly va xin sy chdp thuan tii co quan gidm sdt trudc
khi roi khoi noi sinh séng hoic khi thay déi noi cu tri.”

Thoi gian thu thich d6i véi nguosi duge tha HPTCT kem theo dieu kién 1a 10
nam, thoi gian thu thich duge tinh tli ngay ¢6 quyét dinh tha.”> Néu trong thoi gian
thu thich, nguoi duge tha HPTCT keém theo diéu kién pham td1 mdi thi quyét dinh
tha bi hay bé, NPT phai chip hanh HPTCT cua t01 pham da thuc hién va HP caa
ti pham moi (Picu 81 BLHS).

Néu trong thoi gian thu thich, co quan ¢6 thdm quyén phdt hién ngusi duge
tha HPTCT kém theo di¢u kién con thuc hién moét to1 pham khdc trude khi ¢6 ban
dn HPTCT va nguoi nay chua bi xt phat d6i véi t61 pham dé, thi quyét dinh tha
HPTCT kem theo dieu kién bi huy bo va cdc HP dugc téng hop (Bieu 81 BLHS).

Truong hgp nguosi duge tha TCT kem theo dieu kién vi pham phdp luat, quy
dinh hanh chinh hoic quy dinh cua co quan ¢6 thim quyén cta Hoi dong Nha nudc
veé gidm sdt va quan ly 4n giam trong thoi gian tht thich nhung khong cdu thanh té1
pham mdi thi quyét dinh tha bi hiy bo va ngudi bi két dn sé bi bit dé chap hanh nét
ban 4n con lai.»

27 Bieéu 78 BLHS Trung Qudc.
28  Dieéu 80 BLHS Trung Qudc.
29 Dieéu 78 BLHS Trung Qudc.
30 biéu 81 BLHS Trung Qudc.
31 Diéu 84 BLHS Trung Qudc.
32 Piéu 83 BLHS Trung Qudc.
33 Diéu 86 BLHS Trung Qudc.
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Nhu vay, BLHS Trung Qudc di dy liéu cdc truong hop phdt sinh d6i véi nguosi
bi két dn dugc tha TCT kem theo ditu kién. Su du liéu nay thé hi¢n kha nang bao
qudt da dang cdc tinh hudng c6 thé xdy ra trong thyc t&€ va dua ra gidi phdp phdp ly
dé giai quyét.

3.2. Hinh phat tir chung than c6 dn giagm theo ludt hinh sy bang New South Wales (Uc)

Theo luat caia NSW, ¢6 ba hinh thiic tra ty do sém chinh thiic quy dinh (early
release) d61 vA1 ngusi bi két dn: tra tu do dac biét (release on license), giam HP da tuyén
(remission) va tha trudc han kém theo dieu kién (parole). Tuy nhién, d6i véi nguoi bi
dp dung HPTCT thi chi ¢6 thé dugc tha trudc han kém theo di¢u ki¢n ma khong
¢6 nhting trudng hop an giam con lai. Luu v rang dic xd (prerogative of mercy) 1a mot
truong hop an gidm rit dic biét, bai viét nay khong nghién ciu.

Tha trudc thoi han kem theo dieu kién (parole) duge coi 1a moét dang tra tu do
sém sau khi NPT chidp hanh xong thoi han bi giam t6i thiéu theo quyét dinh cua
Toa dn. Muc dich chinh cua tha trudc thoi han kem theo dieu kién 1a tao dong luc
cho ngudi bi két dn tich cuc cdi tao va tdi hoa nhap cong dong.” Pong thoi, viec
giam thoi han chdp hanh déi véi cic HP tu da tuyén kem theo dieu kién gidm sdt
(parole) dugc coi la mot bién phdp hiéu qua hon trong viéc bao dam an toan cho xa
hoé1 so vdi viée tra tu do cho ngudi bi két dn sau khi két thic thoi han chip hanh
trong trai giam.” Pay dugc coi la thoi ky trung gian gitia giai doan ma NPT bi kiém
sodt chit ché vdi giai doan ho khong con bi kiém sodt.” Xa hoi sé an toan hon khi
ngudi bi két dn dugc gidm sit mot thoi gian khi séng trong cong dong trude khi tin
tuéng dé dugc trao tra ty do hoan toan.

Ve nguyén tic, nguoi bi két dn HPTCT phéi chdp hanh dn trong trai giam cho
dén hét cuoce doi,” vi vay Toa dn khong thé dn dinh thoi han tha TCT trude thoi
han.”® Tuy nhién, ngudi bi két dn ¢6 thé xin tha TCT trudc thoi han néu da chip
hanh dugc it nhit 8 nam tu trong trudng hop binh thuong va 30 nim trong trudng
hop ¢6 khuyén nghi khong trd tu do cuia toa dn (non-release recommendation).”® Khuyén
nghi khong tra tu do 1a “mot khuyén nghi, quan sit hoiac y kién ctia Toa dn da tuyén
dn rang NPT khong bao gio dugc trd tu do khoi nha tu”.*

Luat vé t61 pham (Thu tuc quyét dinh HP) s6 92 nim 1999 quy dinh muc
chuin trung binh cua thoi han khong duge tha tu trude han déi véi mot s loai tdi
pham, trong d6 ¢6 toi pham bi dp dung HPTCT. Cu thé:

34 Rachel Simpson, “Parole: An overview”, NSW Parliamentary Library Research Service, Briefing Paper No
20/99, 1999, https://www.parliament.nsw.gov.au/researchpapers/Documents/parole-an-overview/20-99.
pdf, truy cap ngay 15/9/2024.

35  Lorana Bartels, “Parole and Parole Authority in Australia: A System Crisis?”, Criminal Law Journal, Vol.
37, 2013, tr. 358, https://www.researchgate.net/publication/283666685_Parole_and_Parole_Authori-
ties_in_Australia_A_System_in_Crisis, truy cip ngay 15/9/2024. Bai viét trén trich dan quan diém veé
y nghia cua tha t ¢6 diéu kién néu trong Bdo cdo cua Victorian Sentencing Advisory Council (VSAC)
nim 2012, https://www.sentencingcouncil.vic.gov.au/sites/default/files/2019-08/Review_of_the_Vic-
torian_Adult_Parole_System.pdf, truy cap ngay 14/9/2024.

36 Rachel Simpson, tldd, tr. 11.

37  Section 33A Luat vé st dung khong dung va buén bdn chit ma tdy s6 226 nam 1985 tai: Drug Misuse and
Trafficking Act 1985 No 226 - NSW Legislation va Rachel Simpson, tldd, tr. 6.

38  Section 33A(2) Luit vé st dung khong diung va buon bdn chit ma tiy s6 226 nim 1985. Rachel Simpson,
tldd, tr. 6.

39  Dieu 2(2) Phuy luc 1 HPTCT dang ton tai (Schedule 1 Existing Life Sentence) trong Luat vé toi pham
(Tha tuc quyét dinh HP) s& 92 nim 1999.

40  Dieu 1 Phuluc 1 HPTCT dang ton tai trong Luat vé toi pham (Thu tuc quyét dinh HP) s6 92 nam 1999.
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- Déi vdi 161 giét ngusi khi nan nhan Ia canh sit, nhan vién dich vu khan c4p, nhan
vién trai glam, nhan vién tu phdp, nhan vién thuc thi phdp luat ctia héi dong, nhan vién
y t& gido vién, nhin vién cong dong hoic vién chiic cong khdc, dang thuc hién chic
nang cong hoic cong dong va hanh vi pham to1 phdt sinh do nghé nghi¢p hoic cong
viéc tu nguyén ctia nan nhan, thoi han phai chip hanh dn téi thiéu 1a 25 nam.

- Pai véi to1 giét nguoi khi nan nhan 1a ngusi dudi 18 tudi, thoi han phai chip
hanh 4n t6i thiéu 1a 25 nam.

- D61 véi cde truong hop khdce cua t61 giét nguoi, thor han phai chdp hanh dn
t61 thiéu [a 25 nim.

- P31 véi td1 pham ma tiy véi khéi lugng 16n ¢6 tinh chdt mua bdn thi tuy tling
trudng hop 1a 10 nim hoic 15 nim.*

Sau khi chdp hanh xong thoi han t6i thi€u quy dinh (non-parole period), NPT
dugc tha dé tdi hoa nhap cong dong dudi su gidm sit (release on parole) khi thda man
cdc dieu kién chung sau: (1) NPT c6 it nhit mot HP vdi thoi han khong tha trude
han (non-parole period) da dugc dn dinh, va (i) NPT da chidp hanh thoi han khong
tha trudc han cia mdi HP da tuyén va khong phéi chiu thém ban dn nao khdc. Tuy
nhién, cé mot s6 truong hgp ma ngudi bi két dn khong duge tha trude han, vi duy:
truong hop NPT thuc hién t61 pham chéng lai Khéi thinh vugng chung hoic NPT
khung b6 sau khi di ¢cé mét ban dn ctia Khéi thinh vigng hoic cia NSW.* Trong
qud trinh nguoi bi két dn chip hanh sy gidm sdt, co quan gidm sdt cd thé dat thém
dieu kién, huy bé bét dieu kién hoic thay déi dieu kién d6i vdi ngudsi chap hanh dn.
Dé dinh gid vé viéc dieu chinh dieu ki¢n, co quan gidm sdt phai can nhic dén sy an
toan cua cong dong lién quan dén viéc nguoi bi két dn duge trd ty do, nhting anh
hudng d61 véi nan nhan hoic gia dinh cia nan nhan va kha ning vi pham di¢u kién
gidm sdt cua ngudi chap hanh dn.*

Ve khoa hoc, ¢6 nha nghién ciu cho ring hién nay cdc nha tim ly chua thé
ddnh gid hoic du dodn chinh xdc vé tinh nguy hiém cia mot ngudi va khi nao ho sé
thuc hién hanh vi nguy hiém.* Nhiéu NPT chi thuc hién t6i pham dic biét nghiém
trong moét fan ma khong lip lai; do vy viéc budc nguoi bi két dn phai chip hanh
sudt cudc doi trong trai giam nhim bdo dim an toan cho xa hoi d6i véi hanh vi ma
ho “c6 thé” thuc hién trong tuong lai ¢6 that su diing khong? Xét vé ban chit, viéc
tra ty do cho nguoi bi két dn [a su can nhic d€ thiét 1ap can bang gitia kha ning thiét
hai ma nguoi bi két dn ¢6 thé giy ra cho cong ddong véi sy han ché ty do cua ngusi
bi két dn d6i véi hanh vi duge phong dodn trong tuong lai.*

Bén canh nhiing quan diém ung ho tha tu trudc thoi han néi chung va tha TCT
ndi riéng, c6 quan diém lo ngai ring viéc tha trude han ¢6 thé bi lam dung vi muc
dich chinh tri hoic nhting muc dich khic. Bong thoi, viéc trd ty do cho ngusi bi
két dn trudc thoi han caa HP da tuyén ¢6 thé dat cong dong vao nhiing rui ro caa
sy thi€u an toan.*

41 Bing vé chudn thoi han khong tha truéc han Luat vé toi pham (Thua tuc quyét dinh HP) s6 92 nam
199.

42 Dieu 126 Luat veé t61 pham (Thi hanh HP) s6 93 nim 1999.

43 Dieu 128(3) Luat veé toi pham (Thi hanh HP) s6 93 nim 1999.

44 Honor Figgis and Rachel Simpson, tldd, tr. 10-11.

45  Honor Figgis and Rachel Simpson, fldd, tr. 4.

46 Honor Figgis and Rachel Simpson, tldd, tr. 15-16.
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3.3. So sdnh voi quy dinh ciia Viét Nam vé hinh phat tit chung than cé dn gidm

Trong khi LHS Trung Quéc va NSW déu quy dinh veé tha ti trudc han kem
theo dieu kién d6i vdi nguoi bi két dn TCT, diéu luat vé tha ti trude thoi han kem
theo dieu kién cua BLHS Viét Nam chi dp dung déi véi HP tu ¢6 thoi han hoic
TCT da duge giam xudéng thanh ti ¢é thoi han (Biéu 66 BLHS nam 2015). Diéu
nay ¢6 nghia a co quan ¢6 thim quyén khong thé dp dung ngay viéc tha tu trude
thoi han ¢6 dieu kién d6i véi nguosi bi dp dung HPTCT ma trude hét phii dp dung
bi¢n phdp giam HP da tuyén theo quy dinh tai khoan 2 Piéu 63 BLHS nam 2015.
Day Ia su khdc biét ding chu y.

Ve ban chit, giam HPTCT khdc vdi tha tu trude han kem theo di¢u kién gidm
sdt. Viéc gidm mot thoi gian 6 trong tu do bing s6 nim (thdng) & trong tu, thi nguoi
bi két dn du sao vin phai chip hanh HP trong trai giam nhung ngin hon vé mat thoi
gian. Trong khi d6, d6i vdi tha trude han kem theo diéu kién, nguoi bi két dn duge
hoa nhap tré lai véi cong dong va chip hanh HP trong cong dong dudi sy gidm
sit. Nhu da phan tich, day dugc coi la bién phdp hi¢u qui hon vi ¢c6 mét giai doan
chuyén tiép gitia nha ti va tu do hoan toan d€ dinh gid liéu ngusi bi két dn c6 con
nguy hiém cho xi hoi. Néu ngusi bi két dn thé hién sy nguy hiém thi ho phii quay
trd lai chdp hanh HP trong nha ti1, con néu nguosi bi két dn bao ddm dugce su an toan
déi véi xa hoi thi ho méi duge trao tra ty do dé tu kiém sodt hanh vi ctia minh trong
cudc séng vii cong dong. Thuc chit day dugce coi a thoi han chip hanh HP trong
cong dong kem theo gidm sit. NPT khong phai da hét chip hanh HP, quyét dinh
tha trudc han c¢6 thé bi huy bo.

So sdnh vdé1 Viét Nam, ché dinh tha trudc han kem theo di¢u ki¢n trong LHS
NSW rit khdc vé tinh chit. Khi Toa dn t61 cao dong y xdc dinh thoi han phai chap
hanh t6i thiéu va thoi han tha trude han ¢6 diéu ki¢n thi NPT da dugce biét tdng thoi
glan cua HP, thoi gian phdi chdp hanh t61 thi€u dé duge trd tu do dudi su gidm sit.
Trong khi d6, 6 Viét Nam, nguoi bi két dn phai chidp hanh it nhit 12 nam méi duge
Toa dn xem xét giam HPTCT xu6ng thanh HP tu ¢6 thoi han hogc d6i véi trusng
hop pham to1 tham 6 tai sin, to1 nhan héi 10 thi ho chi duge xét gidm khi thoa man
thém di¢u kién vé nép lai tai sin lién quan dén té1 pham va hop tdc tich cuc véi co
quan chiic ning hogc lap cong chuoc té1 (khoin 1 Biéu 63 BLHS nam 2015) va 15
niam trong trudng hop pham nhiéu té1 (khoan 3 Pieu 63 BLHS nim 2015). Khi
dugc xét giam, HPTCT dugc gidm thanh tii ¢6 thai han. Diéu nay khong that sy
tao dong luc dé€ ho thdy trudce cdc dieu kién va thoi han d€ phan diu.

Ngoai ra, Viét Nam da quy dinh vé tha tu trude thoi han ¢é diéu kién, nhung
chua dy liéu tinh hudng khi ¢6 quyét dinh tha nhung sau d6 phdt hién ra nguoi duge
tha di pham mot to1 khdc trude khi ¢ ban dn duge tha cé dieu ki¢n, dong thoi to1
pham dé6 chua bj xét xi. Trong truong hgp nay, theo BLHS Trung Qudc thi quyét
dinh tha trudc han ¢6 diéu kién bi huy bo va cic HP dugc téng hgp theo quy dinh.

LHS cta Trung Qudc va NSW déu chu y dén su anh hudng cta viéc tra tu
do sém cho nguoi bi két dn dén an toan cua cong dong. BLHS Viét Nam chua quy
dinh chinh thuic day 1a mot tiéu chi d€ tra ty do trudc han. Hon nta, BLHS Trung

47 Theo quy dinh tai diém d khoin 1 Bi¢u 66 BLHS Viét Nam nim 2015, ngudi bi két 4n TCT chi duge
tha tit trudc han kem theo diéu kién sau 15 nim chdp hanh HP.
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Quéc quy dinh cy thé hon BLHS Vi¢t Nam vé cdc diéu kién dé duge giam HP da
tuyén hogc tha tu trudc thoi han ¢6 dieu kién. P61 véi yéu ciau vé sy thay doi, cdi tao
6 NPT dé duge giam HP da tuyén va tha tu trude thoi han ¢6 dieu kien, BLHS Vigt
Nam chi néu khdi quit: “Cd nhiéu tién bo” (khoin 1 biéu 63); “Cd nhiéu tién bo,
¢ y thiic cdi tao t6t” (diém b khoin 1 Piéu 66 BLHS nam 2015).

4. Kinh nghiém cho Viét Nam vé hinh phat tu chung than
4.1. Ve hinh phat ti chung than khong dn gidm

Nhu vay, trong LHS ctia Trung Quéc va NSW (Uc), HPTCT khong an giam
khong phai Ia mot loai HP ma chi 1a dang dic biét caa HPTCT, dugc dp dung d6i
vdi nhiing truong hop “cd biét”. Trong BLHS Trung Qudc, HP nay chi dugc dp
dung duy nhit d61 véi NPT tham 6 tai san thudc trudng hgp dic biét nghiém trong
va dung d€ xti ly cho trudng hop néu dp dung HP ti hinh thi qud nang nhung HP
tl ¢6 thoi han thi qud nhe. Viéc quy dinh HPTCT khong an giam trong LHS Trung
Qudc nhim cu thé héa chinh sich nghiém khic d6i vdi toi pham tham nhung, trinh
viéc cdc cong chiic tham nhang chdp hanh HP qud ngin. Trong khi d6, trong LHS
cia NSW, Toa dn t61 cao quyét dinh viéc khong an giam cho nguoi bi két an TCT
tuy theo tling truong hgp cu thé.

Trong khoa hoc, cdc nha nghién ciu cua cd hai nudc déu chi ra nhi¢u han
ch¢ cta HP nay, trong d6 han ché 16n nhit 1a vin dé quyén con nguosi. Ngoai ra,
HPTCT khong an gidm con anh hudng sau sic dén sic khoe thé chit va tinh than
ctia ngudi chip hanh dn trong mot thoi gian dai. Pic biét, cdc binh luan khoa hoc vé
HP nay 6 Trung Qudc cho ring HP nay xa r6i muyc dich ctia HP va cdc binh luan
6 NSW cho ring HP nay khong dat dugce y nghia gido duc vi ngusi chip hanh dn
khong ¢6 co hoéi thuc hanh nhting noi dung dugce gido duc trong trai giam.

Viét Nam giong véi Trung Qudc 6 chd ci hai nude van duy tri HP ti hinh nhung
theo duéi chinh sich han ché€ HP nay. Cau hoi dit ra Ia: Viét Nam ¢6 nén tham khao
kinh nghiém cua Trung Quéc dé si dung HPTCT khong an giam nhu mot giai phdp
tam thdi nhim han ché hon nta viée dp dung HP ti hinh? Thiét nghi, HPTCT khong
an giam c6 nhiéu han ch€ nhu da néu trén, dic biét la thi€u tinh nhan dao, chinh vi
vay Viét Nam khong nén quy dinh HP nay. Mit khdc, dé€ tié€p tuc han ch€ HP ti hinh,
Viét Nam nén tham khio kinh nghiém caa Trung Qudéc vé HP tit hinh duge hoan thi
hanh. Sau mot thoi gian hoan thi hanh, néu nguoi bi két dn khong pham thém to1 méi
V61161 ¢6 v thi duge giam xudng thanh HPTCT ¢6 kha nang an giam. Cu thé, nén b6
sung mot khoan vao Pi¢u 40 BLHS Viét Nam (sau khodn 2 hién hanh) véi néi dung:
“Trong truong hop xét thiy khong can thiét thi hanh ngay HP ti hinh dé1 véi nguot
bi két dn, Toa dn c¢6 thé tuyén hoan thi hanh HP ti hinh trong thai han 02 nam. Néu
trong thoi han duge hoan thi hanh, nguoi bi két dn khong pham t61 mdi véi 161 ¢8 y
thi HP ti hinh dugc chuyén thanh HPTCT.”

4.2. Vé hinh phat ti chung than co an gidm

LHS Trung Qudéc va NSW deéu khai thdc rit manh mé bién phdp tha trudc han
kem theo dieu kién va khong gidi han 6 NPT lin dau. Vé nhan thic, can phai hiéu
rang day la sy chdp hanh HP trong cong dong dudi su gidm sdt, chi khong phai NPT
da dugc tha va khong con phai chdp hanh HP.
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Viéc an giam d6i véi HPTCT phai dam bao can bang gitia viéc tra ty do cho
ngudi bi két dn vdi sy an toan cua cong dong. HPTCT Ia HP nghiém khic dp dung
déi véi truong hop pham toi ¢6 tinh nguy hiém cao, do vay viéc mién chdp hanh
HPTCT d6i véi phan con lai hay tha trude han c¢6 diéu kién déu phai can nhic cin
trong. Co quan ¢6 thim quyén cin dinh gid toan dién vé dnh hudng caa viéc tha
NPT trude han déi véi cong dong. Pay 1a yéu cau bit budc trong LHS ctia ci hai
qudc gia.

Trong luat cua ci hai nuéc déu quy dinh thoi gian t61 thi€u ma nguoi bi két
dn phai chdp hanh HP trong trai giam d¢ dugc an giam. BLHS Trung Qudéc quy
dinh thoi han chung cho tit ca cdc truong hgp. Trong khi d6 bén canh cdc quy dinh
chung, NSW phan hda hai truong hgp: truong hgp binh thuong va trusng hgp
c6 khuyén nghi khong tra tu do ctia Toa dn. Thiét nghi, Toa dn 1a co quan quan
trong ddnh gid toan dién tinh nguy hiém cuaa toi pham va NPT trong nhing vu dn
cu thé; vi vay, khuyén nghi cua ho cin duge dua vao xem xét than trong khi quyét
dinh tra tu do cho nguoi bi két én TCT. Khi van dung diéu nay, bén canh quy dinh
chung cia BLHS vé thoi han t6i thi€u ma nguoi bi két dn phai chip hanh déi véi
HPTCT,* nén b6 sung dieu khoin mé rong quyén han cua Toa dn vé xdc dinh thoi
han t61 thiéu ma ngudi bi két dn buoc phai chdp hanh HP trong trai giam ké ca khi
dugc gidm muic HP da tuyén hoic tha trude han ¢6 di¢u kién.

Viét Nam can stia d6i, bé sung Pieu 66 BLHS nim 2015 vé Tha tu trudce thoi
han kem theo diéu kién dé mé rong pham vi dp dung d6i véi ca HPTCT; dong thoi,
xem xét dieu chinh quy dinh vé¢ “Gidm muic HP da tuyén” (Diéu 63 BLHS nim
2015). Khi da c6 dieu khoan vé tha tu trudc thoi han ¢6 diéu kién thi dieu khoan veé
giam HP di tuyén nén diéu chinh dé€ ¢d su logic gita hai bién phdp. Ngoai ra, khong
can phai dp dung bién phdp giam HP da tuyén trudc khi dp dung bién phép tha trudc
han kem theo dieu kién.

Viét Nam nén tham khio BLHS Trung Qudéc vé quy dinh cong khai cdc dieu
ki¢n giam HP da tuyén bao gom HPTCT, dic bi¢t la nhing truong hop duong
nhién duge giam. Viéc minh thi trude cdc dieu kién sé tao dong luc cho ngudi chip
hanh dn phin ddu.

Két luan

HPTCT Ia bién phdp cuong ché rit nghiém khic. Viéc budc ngusi bi két dn
chip hanh toan b cudc doi con lai 6 trong th ma khong ¢é co hoi duge an gidm
dugc coi la xa r61 muc dich giip NPT hoan luong, phuc thién, hoa nhap tré lai véi
cong dong. Chinh vi vay, trong xa héi nhan dao hién dai ¢6 nhiéu quan diém khong
ung h¢ HPTCT khong an giam.

béi véi HPTCT ¢6 an gidam, hinh thiic 4n giam phd bién duge quy dinh trong
LHS cua Trung Qudc va NSW 1a bién phdp tha trudc han kem theo dieu ki¢n. Ve
ban chit, day la giai doan trung gian gita viéc chdp hanh HP trong ky luat nghiém
khic caa trai giam (giai doan bi kiém sodt chat ché) vdéi viéc hoa nhap véi cong dong
(giai doan dugc tu do hoan toan). Pay la giai doan ma co quan c¢é thim quyeén theo

48  Hién nay, khoin 2 Piéu 63 dang quy dinh ngudi bi két 4n phai chdp hanh t6i thiéu 1a 20 nam, trii truong
hop dic biét néu tai Ditu 64 déi vdi trudng hop b Iy do dic biét ding dudc khoan hong thém nhu: da
lap cong, da qud gia yéu hoic mic bénh hiém ngheo.
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doi, gidm sit NPT khi ho séng trong xa hoi, dinh gid xem ho ¢6 thé hi¢n sy nguy

hiém cho cong dong. Vi vay, giai doan nay dugc hiéu la nguoi bi két dn chdp hanh
HP trong cong dong, chu khong phai nguoi bi két dn da duge giao tra tu do va chi
chiu tht thich. Quy dinh cua LHS Trung Qudc va NSW vé HPTCT ¢6 an giam
¢6 nhiing uu diém ma BLHS Vi¢t Nam can tham khio. @
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