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Tom tat
Bai viét nghién civu cdc quy dinh vé pham vi chiu trach nhiém hinh si ciia phdp nhdn trong phdp
ludt hinh su mgt s6 quéc gia. Pong thoi, bai viét phdn tich quy dinh cia B¢ ludt Hinh sy Viét
Nam nam 2015 (sita ddi, bd sung nam 2017, 2025) (sau ddy goi tdt la BLHS nam 2015) vé
pham vi chiu trach nhi¢m hinh su cia phdp nhdn thuong mai cang nhu nhing han ché, bdt cdp
con tén tai trong quy dinh phdp ludt. Trén co sé so sanh vdi quy dinh phdp ludt mgt 6 qudc gia
vé pham vi chiu trach nhi¢m hinh sy cia phdp nhdn, nhom tdc gid dua ra cdc goi mé nham hoan
thién quy dinh cia phdp ludt hinh sy Viét Nam vé vdn dé nay.

Tu khoa: pham vi chiu trach nhi¢m hinh sy cia phdp nhdn, phdp ludt hinh sy Phdp, phdp ludt hinh
s Trung Qudc, phdp ludt hinh sy Singapore, B¢ ludt Hinh sy Vi¢t Nam
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Tra’ch nhi¢m hinh sy (TNHS) caa phdp nhan thuong mai (PNTM) 1a moét
néi dung mdi, duge ghi nhan Ian dau tién trong Bo luat Hinh su (BLHS)
nam 2015. Viéc b6 sung quy dinh vé TNHS ctia PNTM xudt phdt tii thuc tién tinh
hinh vi pham phdp luat do PNTM thuc hién 6 Viét Nam ngay cang phé bién véi
tinh chit va muc d6 nguy hiém cho xa hoi ngay cang ting cao. Pong thoi, viéc quy
dinh TNHS ctia PNTM nham dam bio quy dinh phdp luat Viét Nam néi chung va
phdp luat hinh sy Viét Nam ndi riéng phtt hgp véi cdc chuin muc phdp ly quéc t&€
hi¢n nay. Tuy nhién, can cd theo quy dinh tai Pi¢u 2 BLHS nim 2015 thi PNTM
khong chiu TNHS vé moi to1 pham. PNTM chi chiu TNHS vé mét trong nhting
to1 pham dugc liét ké tai Pieu 76 BLHS nam 2015. Nhiing t61 pham nay thuodc
Chuong - Cdc t01 xaAm pham trat tu quan ly kinh t€, to1 pham vé moi trudng va to1
pham xam pham an toan cong céng, trit ty cong cong trong BLHS nam 2015.
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Quy dinh ctia BLHS niam 2015 tuy gidp cdc chu thé tién hanh t§ tung c6 thé
xdc dinh cu thé pham vi cdc td1 pham ma PNTM c6 thé chiu TNHS nhung lai giéi
han trong pham vi hep nén chua bao quit duge nhung td1 pham ma PNTM c6 thé
thuc hi¢n trong tinh hinh thuc tién hién nay cang nhu chua phtt hgp véi quy dinh
veé TNHS cua phdp nhan trong cdc dieu udc qudc t€ ma Viét Nam la thanh vién. Vi
vay, can hoan thién quy dinh phdp luat hinh sy Viét Nam vé vin dé pham vi chiu
TNHS cua PNTM, phu hgp véi thuc tién va cdc chuin muc phdp ly qudc té. Tu
do, dit ra yéu cau phai nghién ctiu quy dinh vé pham vi chiu TNHS cuda phdp nhan
trong phdp luat hinh sy mét s6 qudc gia ¢6 kinh nghi¢p lap phdp veé vin dé nay nhu
Phdp, Trung Qudc, Singapore, d€ dua ra mét s6 goi mé phut hgp cho Viét Nam
trong viéc hoan thién quy dinh phdp luat vé pham vi chiu TNHS ctia PNTM néi
riéng va TNHS cia PMTM néi chung.

1. Quy dinh vé pham vi chiu trach nhiém hinh su caa phdap nhan trong
phap luat hinh su mot s6 quéc gia

Hi¢n nay, da c¢6 120 qudc gia quy dinh vé TNHS cua phdp nhan, bao gom ca
Viét Nam.! Tuy nhién, tly thuoc vao hé théng phdp luat va quan diém lap phdp ma
cdc qudc gia ¢ nhiing quy dinh khdc biét vé viéc xdc dinh pham vi chiu TNHS cua
phdp nhan. Theo dé, mét s6 qudc gia quy dinh theo hudng gidi han pham vi chiu
TNHS cua phdp nhan, tic liét ké cu thé nhiing tdi pham ma phdp nhan ¢6 thé chiu
TNHS. Trong khi d6, moét s6 qudc gia quy dinh theo hudng khong gidi han pham
vi cdc to1 pham ma phdp nhan ¢6 thé chju TNHS, tic phdp nhan ¢6 thé chiu TNHS
vé moi to1 pham. D€ ¢6 thé dua ra duge mét s6 ggi mé nham hoan thién quy dinh
phdp luat hinh sy Viét Nam vé pham vi chiu TNHS cia PNTM, viéc nghién ciu
quy dinh phdp luat hinh sy cta nhting qudc gia ¢é kinh nghiém lap phdp vé TNHS
cua phdp nhan la can thiét. Trong khuon khé bai viét, ching t6i nghién ciu quy
dinh phdp luat hinh sy cia mot s6 qudc gia thudc cic hé thong phdp luat khic nhau,
bao gom Trung Qudc, Phdp va Singapore dé¢ ¢6 géc nhin khich quan va toan dién
veé vin dé pham vi chiu TNHS cua phdp nhan hién nay.

1.1. Quy dinh vé pham vi chiu trach nhiém hinh sy cia phdp nhan trong phdp ludt
hinh sy Trung Quéc

Theo quy dinh tai Pi¢u 30 BLHS Trung Qudéc nim 1997 (stia d6i, b6 sung nim
2020) (sau day goi tit Ia BLHS Trung Qudc) thi phdp nhan (bao gdm cic cong ty,
doanh nghiép, té chiic tu nhan hoic co quan, t6 chiic nha nudc) phii chiu TNHS
khi thyc hién hanh vi nguy hiém cho xi héi ma phdp luat quy dinh 1a toi pham dugc
thuc hién béi phdp nhan.? Nhu vay, phdp nhan chi chiu TNHS vé mot s§ toi pham
tai Phan cdc to1 pham ma dieu luat ¢é quy dinh vé viéc phdp nhan ¢6 thé thuc hién
to1 pham nay. Theo théng ké thi tai Phan cdc t61 pham BLHS Trung Qudc, ¢6 tong
cong 165 dieu luat quy dinh vé toi pham dugc thuc hién béi phdp nhan,’ chiém hon
35% cdc to1 danh duge quy dinh trong Bé luat nay.

1 Do Thi Phuong, “Criminal prosecution against the crime of legal entities in Vietnam”, VNU Journal of
Science: Legal Studies, Vol. 39(1), 2023, tr. 45, DOL: https://doi.org/10.25073/2588-1167/vnuls.4365

2 Pieu 30 BLHS Trung Qudc, https://www.lawinfochina.com/display.aspx?id=34470&lib=law, truy cap
ngay 08/10/2024.

3 D Nhat Anh, Trdch nhi¢m hinh si ciia phdp nhdn thiong mai theo quy dinh cia Bg ludt Hinh sy Viét Nam nam
2015 trong su so sanh véi quy dinh tuong ving ciia phdp ludt hinh sy mgt s6 nudc, Luan van Thac si luat hoc,
Truong Pai hoc Luat Ha Noi, 2020, tr. 57.
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Pham vi cdc tdi pham cy thé ma phdp nhan ¢6 thé chiu TNHS trong BLHS
Trung Qudc khd rong, bao gdom cdc td1 xam pham an toan cong cong, cdc to1 xam
pham trat ty kinh t& thi truong xa hoi cha nghia, cdc to1 xAm pham trat tu quan ly
doanh nghiép, cdc t61 xAm pham trat tu quan ly tién té, cdc to1 gian 1an tai chinh, cdc
to1 xam pham ché€ d¢ quan ly thué€ va thu thué, cdc té1 xdm pham quyén s6 hou trf
tu¢, cdc tO1 xAm pham trat ty cong cong, cdc to1 xam hai di tich lich st vin héa, cdc
to1 gay hai cho stic khoe cong dong, cic to1 pham moi trudng, cdc tO1 pham ma tuy,
cdc toi pham sin xudt, mua bdn, truyén bd vin héa phim doi truy, cdc toi giy nguy
hai cho loi ich quéc phong, cic toi pham tham 6, héi 16... Cé thé nhan thdy, tuy
phdp luat hinh su Trung Qudc gidi han pham vi chiu TNHS ctia phdp nhan nhung
s6 lugng cdc to1 pham ma phdp nhan ¢6 thé chiu TNHS Ia khd nhiéu, duge quy dinh
tai nhiéu chuong, muc khdc nhau trong BLHS Trung Qudc.

Bén canh dé, phdp luat hinh su Trung Qudc chia cdc to1 pham ma phdp nhan
c6 thé phai chiu TNHS ra lam hai loai:

M6t la, cic tO1 pham ma chu thé cua to1 pham la phdp nhan. Pay la cic to1 pham
ma theo quy dinh trong BLHS Trung Qudc, chi ¢é phdp nhan méi ¢6 thé thyc hién
dugce nén phdp nhan sé Ia chu thé cda cdc toi pham nay.* Ching han, t¢i pham tai
bieu 327 BLHS Trung Qudc thudéc muc Cdc to1 xam hai di tich lich su vin héa ¢é
quy dinh: “Bdo tang, thu vién hoic don vi khdc ctia Nha nudc vi pham phdp luat
hoiac quy dinh hanh chinh vé bao v¢ di san vin hda, ty y ban hoic ty y ting, cho
nhting di sin dugc Nha nudc bio ho thi bi phat tién...”.> Cin cu theo quy dinh nay
thi chu thé thyc hi¢n toi pham c6 thé 1a bao tang, thu vién hoic cdc don vi khdc caa
nha nudc, tic phdp nhan nha nudc.

Hai la, cic tO1 pham ma chu thé cta to1 pham khong chi la phdp nhan. Day la
cdc to1 pham ma theo quy dinh trong BLHS Trung Qudc, ca phdp nhan va cd nhan
deéu cd thé thuc hién duge nén ci phip nhan va cd nhan sé 1a cha thé caa cdc to1
pham nay.® Chiang han t6i pham tai Piéu 187 BLHS Trung Qudéc: “Nhan vién cong
tdc tai mot ngan hang hoic t6 chuic tai chinh khdc, vi dong co vu 1¢i, da thu tién caa
khich hang ma khong dua vao s6 sich ké todn, stt dung s6 tién nay dé cho vay hoac
cip tin dung, giy tén thit I6n, thi bi phat... Néu phdp nhan nao pham toi nhu trén
thi bi phat tién...”.” Hién nay, phan 16n cdc t6i pham ma phdp nhan c6 thé chiu
TNHS theo BLHS Trung Quéc thuéc trusng hop nay.

1.2. Quy dinh vé pham vi chiu trdich nhiém hinh sy cia phdp nhdn trong phdp ludt
hinh sy Cong hoa Phdp

Theo quy dinh tai Pieu 121-2 BLHS Phdp nim 1992 (sia déi, bé sung Tan
gan nhit vao ngay 30/9/2024) (sau day goi tit la BLHS Phdp) thi nhting phdp nhan
khong thudc nha nudce phii chiu TNHS d6i véi hanh vi pham t61 do co quan hoic
ngudi dai dién thuc hién vi 161 ich ctia phdp nhan.* Nhu vay, BLHS Phdp hién nay
khong gidi han pham vi chiu TNHS cuaa phdp nhan khong thu¢c nha nudc, tic la

4 Yingjun Zhang, “Corporate criminal responsibility in China: Legislations and its deficiency”, Beijing Law
Review, Vol. 3(3), 2012, tr. 105, DOI: http://dx.doi.org/10.4236/blr.2012.33013

bitu 327 BLHS Trung Qudc.

Yingjun Zhang, tldd, tr. 105.

biéu 187 BLHS Trung Qudc.

Piéu 121-2 BLHS Phdp.
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nhting phdp nhan nay phai chiu TNHS néu thoa man cdc di¢u ki¢n: (i) hanh vi pham
to1 do co quan hoic ngudi dai dién ciaa phdp nhan thyc hién; (i) hanh vi pham t61
dugc thuc hién vi Igi ich ctia phdp nhan. Ching han, cin cd quy dinh tai Digu 221-
5-2 BLHS Phdp (da sua d6i, b6 sung nim 2004) thi phdp nhan ¢6 thé chju TNHS veé
cdc to1 pham xdm pham tinh mang con ngudi ti Pieu 221-1 dén Piéu 221-5-3 néu
phdp nhan théa man dieu ki¢n duge quy dinh tai Piéu 121-2. Bén canh d6, nhiing
phdp nhan nha nudéc phai chiu TNHS d6i véi nhing hanh vi pham t61 duge thuc
hién trong qud trinh hoat dong cong vu.” Do BLHS khong phii 1a nguon duy nhit
ctia phdp luat hinh sy Cong hoa Phdp nén cdc tdi pham ma phdp nhan phai chiu
TNHS ¢6 thé dugc quy dinh trong BLHS Phdp hojc trong cdc vin ban phdp luat
chuyén nganh khdc. Chiang han, déi véi cdc hanh vi xAm pham quyén sé htu trf tu¢
thi viéc xdc dinh t¢i pham can phéi dya theo quy dinh cua Luat S6 hiaiu trf tu¢ Phip.'’

Day Ia diém mdi trong quy dinh ctia BLHS Phdp sau khi dugc stia déi, bo sung
vao nim 2004. Trudc d6, BLHS Phdp quy dinh theo hudng gidi han pham vi chiu
TNHS cta phdp nhan déi véi mot s6 toi pham cu thé.'" Theo quy dinh tai Pieu
121-2 BLHS Phép (trudce khi dugc sta doi, b6 sung nam 2004) thi phdp nhan khong
thudc nha nudc chi phai chiu trich nhiém hinh su trong trusng hgp BLHS hoic cdc
luat, van ban dudi luat quy dinh. Nhu vay, phdp luat hinh sy ctia Phip xdc dinh pham
vi chiu TNHS cua phdp nhan bang cich “li¢t ké cu thé cdc t6i pham ma phdp nhian
c6 thé thuc hién trong phan riéng BLHS hoic trong cdc nghi dinh va dao luat riéng
biét”."* Trong giai doan nay, phdp nhan chi chiu TNHS vé mot s6 toi pham duge
quy dinh trong BLHS Phdp nhu cic tdé1 pham ma tdy, ria tién, xAm pham s6 huu
(lia ddo, lam dung tin nhi¢m...) va mét s6 to1 pham duge quy dinh trong cdc vin
ban luat khdc nhu Luat S6 huu trf tu¢, Luat Moi trudng... Tuy nhién, viéc giéi han
pham vi chiu TNHS cua phdp nhan giy nhi¢u khé khan trong dp dung phdp luat.
Trong mot s trudng hop, co quan tién hanh t6 tung khong thé truy ciu TNHS déi
vdi phdp nhan do luat hoic cic vin ban phdp luat khic khong quy dinh TNHS cua
phdp nhan déi véi nhiing to1 pham nay du day [a nhing hanh vi nguy hiém do ngusi
dai di¢n phdp nhan thuc hién vi lgi ich cua phdp nhan va “thuc t€ xét xu cta cdc Toa
dn sau 10 nim dp dyng Diéu luat nay da chi ra sy bat hgp ly ctia né.”" Pay cung la
nguyén nhan din dén viéc BLHS Phdp sua d6i theo hudng bo di quy dinh veé viéc
2161 han pham vi chiu TNNHS cuta phdp nhan.
1.3. Quy dinh vé pham vi chiu trdach nhi¢ém hinh sy cia phdp nhdan trong phdp
ludt hinh sy Singapore

Tuong ty nhu Phdp, nguodn caa luat hinh sy Singapore khong chi la BLHS ma
con bao gdm cdc vin ban luat khdc. Chang han, mot s6 van ban luat nhu: Luat Ban

9 bieu 121-2 BLHS Phip.

10 Bieu L335-8 Luat SS hau trf tué¢ Phdp quy dinh: “Phdp nhan c¢6 thé chiu trich nhi¢m hinh sy vé cdc hanh
vi vi pham tit Pi¢u L335-2 dén L335-4 Luat nay néu ddp ung cdc diéu kién tai Bieu 121-2 caa BLHS...”.

11 Markus Wagner, “Corporate criminal liability national and international responses”, International society
for the reform of criminal law 13th international conference commercial and financial fraud: A comparative perspective,
Malta, 8-12 July 1999, tr. 05, https://icclr.org/wp-content/uploads/2019/06/CorporateCriminal.pdf,
truy cap ngay 08/10/2024.

12 Trinh Qudc Todn, “Vé trich nhi¢m hinh su cua phdp nhan trong luat hinh sy mot s nudc theo truyén
théng luat Chau Au luc dia”, Tap chi Nha nudc va phap ludt, s6 11, 2005, tr. 79.

13 Trinh Qudc Toan, Trdch nhi¢m hinh sy ciia phap nhan trong phdp ludt hinh sy, Nxb. Chinh tri qudc gia, 2011,
tr. 78.
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quyén, Luat Bio hiém tién gui, Luat Phd san, Luat Su dung lao dong, Pao luat ve
chit nd, chit phd hay hoic va khi, Pao luat vé chéng bdn phd gid. .. ¢ quy dinh mot
s6 néd1 dung veé to1 pham va hinh phat nén cung dugce coi la nguédn cta luat hinh su
Singapore. Tuy chiu nhi¢u anh huéng tii phdp luat Anh thuéc hé théng thong luat
(common law) nhung trong linh vyc luat hinh sy, bén canh nhting vin ban luat chuyén
nganh quy dinh vé cdc toi pham cu thé, Singapore da xiy dung mét BLHS hoan
chinh, d6 1a BLHS Singrapore nim 1871 (stia d6i, b6 sung Tan gan nhit vao ngay
01/12/2021) (sau day goi tit Ia BLHS Singapore). Do d6, viéc xdc dinh TNHS néi
chung va pham vi chiu TNHS ndi riéng caa phdp nhin phai dua vao ca BLHS cling
cdc van ban luat chuyén nganh. Tuy nhién, do dic thu cua phdp luat Singapore'* nén
vin dé pham vi chiu TNHS cta phdp nhan sé cin cd chu yéu vao cdc vin ban luat
chuyén nganh.

Vé pham vi chiu TNHS caa phdp nhan, do dugc ké thiia va tiép thu cic quan
diém phdp ly tir phdp luat hinh sy Vuong quéc Anh nén phdp nhan tai Singapore
khong bi gidi han vé pham vi chiu TNHS, tic phdp nhin c¢6 thé phai chiu TNHS
vé moi toi pham. Tuy nhién, theo quy dinh tai Pao luat Cong ty Singapore® thi dé
xdc dinh cong ty (phdp nhan) c¢6 thé pham t61 va chiu TNHS thi phai ddp ting dugc
cdc dieu kién sau:

Mgt la, hinh phat d61 vdi t61 pham nay phai bao gom hinh phat tién va hinh
phat ti khong phai la hinh phat duy nhit ¢6 thé dp dung d6i véi chu thé thuc hién
to1 pham. Do d6, d61 vdéi nhiting té1 pham ma hinh phat quy dinh khong bao gom
hinh phat tién cang nhu nhung té1 pham chi quy dinh méi hinh phat tit [a hinh phat
duy nhat thi phdp nhan khong thé chju TNHS. Chang han cdc t¢i diét chung, cuép
bién hay giét ngusi. .. chi quy dinh cdc loai hinh phat Ia ti ¢6 thoi han, tu chung than
hoic ti hinh, thi khong thé truy ciiu TNHS d6i véi phdp nhan.

Hai la, t01 pham nay khong thuéc truong hgp ma hanh vi pham t01 chi ¢6 thé
dugc thuc hién béi con ngudi. Mot s6 to1 pham nhu td1 hi€p dam chi ¢é thé duge
thuc hién béi con ngudi cu thé va khong thé quy trich nhiém cho phdp nhan thi
phdp nhan khong thé chju TNHS vé to1 pham nay.

Trén thuc t& mot s6 to1 pham ma phdp nhan tai Singapore thudng bi truy ciiu
TNHS la: ria tién, tai trg khung bo, tron thué, héi 16 va tham nhang, gian lan (gian
lan cong ty, gian lan ching khodn), t61 pham moi trudng, buon lau, xdm pham an
toan stc khoe..."® Bén canh d6, phdp nhan ctng phai chiu trich nhiém déi véi
nhting hanh vi chuin bi pham t¢i nhu tiép tay cho nhan vién, nha thau, déi tic kinh
doanh; ho trg thuc hién t61 pham; xui giuc thuc hién to1 pham; khuyén khich thuc
hién toi pham; 1én k€& hoach thyc hién toi pham..."”

14 Cdc quy dinh trong BLHS Singapore chi quy dinh theo hudng khdi qudt con vin ban luat chuyén nganh
s& quy dinh chi tiét hon.

15 Dao luat Cong ty Singapore (Singapore’s Companies Act) ban hanh Iin dau vao nim 1967, stia d6i Ian gan
nhit vao ngay 31/3/2017, https://www.duediligence-asia.com/corporate-liabilities-in-singapore/, truy
cap ngay 19/9/2024.

16 Integrity, “Corporate liabilities in Singapore”, Due Diligence. Integrity Asia, https://www.duediligence-
asia.com/corporate-liabilities-in-singapore/, truy cap ngay 19/9/2024.

17 D6 Nhat Anh, “Trich nhiém hinh sy cta phdp nhan — Quy dinh cua Singapore va kinh nghié¢m cho Viét
Nam”, Tap chi dié¢n tiv Phap ly, https://phaply.net.vn/trach-nhiem-hinh-su-cua-phap-nhan-quy-dinh-
cua-singapore-va-kinh-nghiem-cho-viet-nam-a241696.html, truy cap ngay 20/9/2024.
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2. Quy dinh vé pham vi chiu trach nhi¢m hinh su cua phap nhan thuong
mai trong Bo6 luat Hinh sy Viét Nam

Hién nay, BLHS nim 2015 quy dinh 33 t61 danh ma PNTM pham t01 phai chiu
TNHS," trong d6 ¢6 22 t0i danh thuoc Chuong XVIII - Cdc to1 xAm pham trat tu
quan ly kinh t&, chin t¢1 danh thu¢c Chuong XIX - Cic to1 pham vé moi trudong
(gom Dieu 235 veé Té1 gy 6 nhiém moi trudng) va hai to1 danh thudc Chuong XXI
- Cdc t01 xam pham an toan cong cong, trat tu cong cong.

Theo giai trinh ctia Ban soan thao BLHS niam 2015 thi viéc quy dinh cy thé mot
s6 tO1 pham ma PNTM phai chiu TNHS xuit phit tii nhiing co sé sau day:

Thit nhdt, viéc quy dinh nay ddp ung doi hoi cip bdch cuaa thyc tién ddu tranh
phong, chéng cic vi pham phdp luat cia phdp nhan: Tinh hinh vi pham phdp luat
cua phdp nhan 6 Viét Nam ngay cang phé bién véi muic do nguy hiém ngay cang
cao, gay thiét hai nghiém trong cho kinh t& - xa héi va cho doi séng cia ngusi dan.
Vi¢c dp dung cdc bi¢n phdp xi phat hanh chinh hay nghia vy phai ty minh ching
minh thi¢t hai trong thu tuc doi boi thuong thiét hai trong phdp luat dan su dang lam
cho viéc xu ly d6i véi nhting hanh vi vi pham do phdp nhan giy ra khong hiéu qua,
gay kho khan cho nguoi dan. Do d6, can thiét phai xi ly hanh vi vi pham cua phép
nhan bing bién phdp mang tinh cudng ché cao hon, hi¢u qua hon d€ ngin chin cdc
hanh vi vi pham nay, tic phai truy ciiu TNHS d61 véi phdp nhan.

Thit hai, viéc quy dinh nay nhim hoan thién hé théng phdp luat Viét Nam theo
hudng ddp ing yéu cau hoi nhap quéc t&, gép phan thuc thi cdc diéu udc qudc t&€ ma
Viét Nam Ia thanh vién, nhit [a Cong uéc Chéng tdi pham ¢6 t6 chiic xuyén quéc
gia (United Nations Convention against Transnational Organized Crime, TOC), Cong
udc chong tham nhang (United Nations Convention against Corruption, UNCAC),
Nghi dinh thu vé Phong, chéng buon bdn ngusi, cdc dieu udc qudc t€ vé chéng
khung bé va chdng tai trg khiang bé (Protocol to Prevent, Suppress and Punish Trafficking
in Persons Especially Women and Children, supplementing the United Nations Convention
against Transnational Organized Crime).

Dbong thoi, theo quan diém ctia Ban soan thio BLHS nam 2015 thi TNHS cua
phdp nhan 12 mot vin dé mdi, phic tap va Ian dau tién dugce bé sung vao BLHS. Do
vay, can xdc dinh pham vi TNHS cua phdp nhan é muc d¢ viia phéi, phit hgp va viéc
quy dinh nay sé dugc ti€p tuc hoan thi¢n trong qud trinh dp dung BLHS."

Qua xem xét quy dinh cdc toi danh ma PNTM c6 thé chiu TNHS trong BLHS
nim 2015, gidi trinh caa Ban soan thio BLHS, thuc tién phong nglia va ddu tranh
chong to1 pham do PNTM thuc hi¢n va quy dinh trong cdc diéu udc qudc t€ ma
Viét Nam la thanh vién, ching t61 nhan thdy quy dinh vé pham vi chiu TNHS cua
PNTM trong BLHS nam 2015 con ton tai mot s6 han ché nhit dinh, cu thé nhu sau:

Thit nhdt, viéc BLHS nam 2015 chi giéi han pham vi chiu TNHS cia PNTM 6
33 to1 danh dugce Liét ké tai Pieu 76 la khd hep, chua bao qudt duge hét cdc td1 pham
ma PNTM c6 thé thuc hi¢n trén thyc té€. Trong nhiing nim viia qua, tinh trang cd
nhin thanh lap PNTM chi d¢€ thuc hién td1 pham hoic 1¢1 dung danh nghia PNTM
dé thuc hién to1 pham di xdy ra tai Viét Nam nhung cdc ¢o quan tién hanh t6 tung

18 biéu 76 BLHS nam 2015.
19 Ban soan thao BLHS, Bdn thuyét minh chi tiét vé Dy thdo BLHS (sita ddi), thing 4/2015, tr. 25.



TRACH NHIEM HINH SU, MIEN VA GIAM TRACH NHIEM HINH SU... 65

chi ¢6 thé truy ciu TNHS d6i véi c¢d nhan ma khong thé xu ly PNTM vi téi pham
khong thuoc mot trong cdc trudng hop duge ligt ké tai Bieu 76 BLHS nam 2015.
Trén thuc t€, da xay ra nhting trudng hop cd nhan nhan danh PMTM thuc hién
cdc hanh vi pham t61 dudi sy chi dao, diéu hanh va vi loi ich caia PMTN, xAm pham
cdc quan h¢ xa hoi thudc cdc linh vuc khdc nhau nhu: ltia gat dé chuyén giao ngudi
khdc ra nudc ngoai d€ nhan tién, tai san va biét nan nhan bi chuyén giao ¢6 thé bi béc
16t tinh duc hodc bi cudng buc lao dong;* ltia dao hoic lam dung tin nhiém chiém
doat tai san;?' tang trii, van chuyén, mua bdn trdi phép chit ma tiy;* su dung mang
mdy tinh, mang vién thong, phuong tién dién ti dé thyc hién hanh vi chiém doat
tai san;* ddnh bac, t6 chiic ddnh bac;* dua héi 16;> khong chidp hanh dn*... Can cu
quy dinh ciia BLHS nam 2015, nhting hanh vi néi trén ¢6 thé cdu thanh t¢1 Mua bian
nguoi (Pieu 150 BLHS nam 2015); Mua bdn ngusi dudi 16 tuéi (bieu 151 BLHS
nim 2015); Lua ddo chi€ém doat tai san (Pi¢u 174 BLHS nim 2015); Lam dung tin
nhiém chiém doat tai san (Biéu 175 BLHS nam 2015); Céc té1 van chuyén, tang tru,
mua bdn trdi phép chit ma tuy (Biéu 249, 250, 251 BLHS nim 2015); St dung mang
mdy tinh, mang vién thong, phuong tién di¢n tu thuc hién hanh vi chiém doat tai san
(Bieu 290 BLHS nam 2015); Pdnh bac (Piéu 321 BLHS nam 2015); T6 chiic dinh
bac (Biéu 322 BLHS nim 2015); Pua héi 16 (Biéu 364 BLHS niam 2015); Khong
chip hanh dn (Biéu 380 BLHS nim 2015)... Vi¢c khong thé truy ciu TNHS déi
vé1 PNTM trong nhting trudng hop nay lam giam hiéu qua ddu tranh phong, chéng
cdc hanh vi vi pham phdp luat caia PNTM. Dién hinh [a vy dn vé toi st dung mang
mdy tinh, mang vién thong, phuong tién dién ti thuc hién hanh vi chi€ém doat tai
san (Piéu 290 BLHS nam 2015) dugc xét xi béi TAND cép cao tai TPHCM tai
ban dn phuc thim s¢ 584/2023/HS-PT ngay 23/8/2023. Theo néi dung ban dn
thi Nguyén Khic C [a ngusi ding tén mé Cong ty TNHH W theo yéu cau cuia
Nguyén Thi Lan Al, dugc Nguyén Thi Lan Al tra luong moi thing 10.000.000
dong va 5% tong sé tién cua mdi [an rit tién theo yéu cau ctia Lan A1. Nganh nghe
kinh doanh theo ding ky la mua bdn quin do, do gia dung, nhung Cong ty TNHH
W khong c¢6 hoat dong kinh doanh, khong phit sinh doanh thu. C ding ky mé tai
khoan s6 060270437888 giao cho Lan Al quan ly, su dung d€ Lan A1 cung cip tai

20  Loan Phuong, “Gin mdc xuidt khiu lao dong dé€ buon ngusi”, Ca Mau Online, https://baocamau.vn/
tram-phuong-nghin-ke-lua-dao-bai-cuoi-gan-mac-xuat-khau-lao-dong-de-buon-nguoi-a27650.html,
truy cap ngay 22/9/2024.

21 Phuc Anh, “33 toi danh phdp nhan thuong mai ¢6 thé bi truy cuu trich nhiém hinh sy, khong ¢6 toi lam
dung tin nhiém chiém doat tai sin”, Tap chi dién tit Phap ly, https://phaply.net.vn/33-toi-danh-phap-nhan-
thuong-mai-co-the-bi-truy-cuu-tnhs-khong-co-toi-lam-dung-tin-nhiem-chiem-doat-tai-san-a256724. html,
truy cap ngay 23/9/2024.

22 Minh Hoa, “Lap cong ty lam vd boc dé buon bdn ma tiy”, TuoiTre Online, https://tuoitre.vn/lap-cong-
ty-lam-vo-boc-de-buon-ban-ma-tuy-20230615173842523 htm, truy cap ngay 22/9/2024.

23 Bén dn s6 584/2023/HS-PT ngay 23/08/2023 cia Toa dn Nhan dan Cip cao tai TP. H6 Chi Minh.

24 Thanh Loc, “Lap 3 cong ty t6 chiic dudng day ddnh bac “khung” trén mang va cdi gid phai tra”, Bdo di¢n
it Tudi tré Thit dé, https://tuoitrethudo.vn/lap-3-cong-ty-to-chuc-duong-day-danh-bac-khung-tren-
mang-va-cai-gia-phai-tra-234957.html, truy cap ngay 22/9/2024.

25  Tran Cuong, “Toan canh ban dn phic thdm vu chuyén bay gidi ciu”, Bdo Thanh nién, https://thanhnien.
vn/toan-canh-ban-an-phuc-tham-vu-chuyen-bay-giai-cuu-185231227165609577 . htm, truy cip ngay
22/9/2024.

26 Kién Tuong, “Chu tich HDQT cong ty Tan Tan bi truy t6 vi khong chdp hanh ban dn”, Bdo Vnexpress,
https://vnexpress.net/chu-tich-hdqt-cong-ty-tan-tan-bi-truy-to-vi-khong-chap-hanh-ban-an-4775574.
html, truy cap ngay 22/9/2024.
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khoan nay cho cdc d6i tugng ngudi nudc ngoai, nhan tién tii viée truy cap bit hop
phdp vao tai khoan email, sau d6 chuyén tién vao tai khoan cia Cong ty TNHH W,
dé C rut ra giao lai cho Lan Al. Tuy biét dugc muc dich chiém doat tai san cta Lan
A1 nhung vi dugc tra luong hang thing va dugc chia tién nén C da cong tdc, ho trg
cho Lan A1 thuc hién toi pham.”” Cé6 thé nhan thiy day 1a trudng hgp PNTM duge
thanh 1ap nhim muc dich thuc hién t¢i pham va viéc “BLHS nam 2015 chua quy
dinh PNTM la chu thé cta cdc t01 pham trong linh vuc cong nghé thong tin vién
thong da din dén han ché trong viéc xu ly cdic PNTM dugce thanh 1ap chi nhaim muc
dich thyc hién t¢i pham.”*

Thii hai, quy dinh vé pham vi chiu TNHS cta PNTM trong BLHS nam 2015
chua pht hgp véi nghia vu thuic thi cic dieu udc quéc t€ ma Viét Nam la thanh vién.
Mot trong nhting co sé quy dinh TNHS d61 véi PNTM ma Ban soan thao BLHS
nim 2015 dua ra a d€ dam bdo thuc hién cdc nghia vy trong cdc diéu udc qudc t&
ma Viét Nam la thanh vién cting nhu hoan thién hé théng phdp luat Viét Nam theo
hudng ddp vng yéu cau hoi nhap qudc t€. Tuy nhién, qua khao sit mot s6 dieu udc
qudc t€ ma Viét Nam la thanh vién, bao gom: Cong udc Lién hop qudc vé Chéng
tham nhuang, Cong udc Lién hgp qudc vé Chdng td1 pham c6 t6 chiic xuyén qudc
gla, Cong udc qudc t€ vé Trin dp hanh vi tai tr¢ cho khing bg, Cong udc Chéng
tra tin, Nghi dinh thu vé viéc Ngin nglia, phong chéng va triing tri viéc buén bdn
nguoi, dic biét Ia phu nii va tré em... ching to1 nhan thiy yéu cau quy dinh TNHS
cua phdp nhan d6i véi mét s6 toi pham van chua duge Viét Nam tuan thu. Dién
hinh nhu cdc t61 pham veé héi 10, to1 pham khing bo, to1 tiéu thu tai sin do nguosi
khdc pham té1 ma c¢d, cdc to1 pham xuyén qudéc gia (t01 mua bdn nguoi, to1 pham ma
tdy, to1 pham mang...), cdc to1 can tré hoat dong tu phdp... Py la nhiing to1 pham rit
pho bién trén thé gidi hién nay va rit nhiéu qudc gia la thanh vién cia cdc ditu uéce
qudc t€ da quy dinh vé viéc truy ciiu TNHS cua phdp nhan d6i véi cdc to1 pham nay
nhu Trung Qudc, Phdp, Singapore, Nhat Ban... Vi viy, cin quy dinh vé viéc truy
ciiu TNHS ctia PNTM dé61 véi nhung t61 pham nay trong luat hinh sy Viét Nam.
3. Mot s6 kién nghi hudng t6i hoan thién quy dinh phap luat hinh su Viét
Nam vé pham vi chiu trach nhiém hinh su cta phap nhan thuong mai

Qua phan tich quy dinh phdp luat hinh sy Viét Nam va quy dinh phdp luat hinh
su Trung Qudc, Phdp, Singapore vé pham vi chiu TNHS cua phdp nhan, ching t61
dua ra mot s¢ nhan xét nhu sau:

Mot la, phép luat hinh sy Viét Nam va phdp luat hinh sy Trung Qudéc ¢6 sy tuong
dong khi déu quy dinh cu thé cdc toi ma phdp nhan c¢6 thé phai chju TNHS. Tuy
nhién, vé s6 lugng to1 pham ma phdp nhan ¢6 thé phai chju TNHS thi BLHS Trung
Qudc quy dinh nhiéu hon so véi BLHS Viét Nam (theo BLHS Trung Qudc, phdp
nhan ¢6 thé chju TNHS veé 165 t6i danh trong khi BLHS Vi¢t Nam quy dinh vé 33
to1 danh ma TNTM c6 thé chiu TNHS). Bén canh d6, BLHS Viét Nam quy dinh vé
viéc PNTM chi chju TNHS vé moét s6 t61 pham xam pham trat ty quan ly kinh té,
moi trudng, an toan cong cong, trat tu cong cong trong khi BLHS Trung Qudc quy

27 Ban dn s6 584/2023/HS-PT, tr. 06.

28  Nguyén Thi Phuong Hoa (cha nhiém), T¢i pham trong linh vic céng ngh¢é théng tin, mang vién thong: Nhing
han ché trong quy dinh, thuc tién dp dung B¢ ludt Hinh si va gidi phdp khdc phuyc, Pé tai khoa hoc va cong nghé
cip Bo, 2024, tr. 89.
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dinh phdp nhan phai chiu TNHS trong rit nhiéu linh vuc (bao gdm ca td1 pham tham
nhung, t61 pham ma tdy...). Cudi cung, vé cdc to1 pham cu thé, BLHS Trung Qudc
quy dinh rit nhi¢u toi danh ma phdp nhan ¢6 thé bi truy ctiu TNHS phu hop vdi thuc
t€ ciing nhu quy dinh trong cdc dieu udc qudc té: toi khing bs,” toi nhan héi 1o,
t01 dua h6i 10, toi san xudt, van chuyén, mua bdn ma tiy...” trong khi BLHS Viét
Nam lai khong quy dinh TNHS cua phdp nhan d6éi véi nhiing té1 pham nay. Trong
truong hgp Viét Nam van quy dinh vé pham vi TNHS cia PNTM theo hudng gidi
han nhting t61 pham cu thé nhu hién nay, cin xem xét viéc mé rong pham vi cdc to1
ma PNTM c¢6 thé chiju TNHS nhu trong BLHS Trung Qudc.

Hai la, quy dinh v& pham vi chju TNHS cuta phdp nhan trong luat hinh sy Phdp
va Singapore ¢ su khdc biét hoan toan so véi quy dinh trong BLHS Viét Nam.
Cidc quoc gia nay khong xdc dinh cu thé nhiting toi pham ma phdp nhan ¢6 thé chiu
TNHS, tiic phdp nhan ¢6 thé bi truy ciu TNHS veé bit k¥ toi pham gi, mién la ddp
ung dugc cic dieu ki¢n chiu TNHS cua phdp nhan. Trong thuc tién dp dung phdp
luat tai hai quéc gia nay, phdp nhan thuong chi bi truy cdu TNHS vé mot s6 to1
pham nhit dinh nhu t61 pham kinh t€, tai chinh, méi trutng... Tuy nhién, viéc quy
dinh theo hudng khong gidi han pham vi chiu TNHS cuaa phdp nhan dam bao cho
cdc co quan tién hanh t6 tung ¢6 thé truy ciu TNHS d6i véi moi trudng hop phdp
nhan pham té1, trinh bo lot td1 pham. Trong béi canh tinh hinh kinh t&€ xa hoi ngay
cang phdt trién, viéc giéi han cu thé cdc to1 pham ma PNTM c¢6 thé chiu TNHS that
su khong hop ly, dé dan dén tinh trang khong xui ly duge vi pham ctia PNTM du
hanh vi pham té1 trén thuc t€ ddp ting dugc cdc dieu kién truy ciu TNHS déi véi
PNTM nay. Pay la mot trong nhting nguyén nhan dan dén viéc luat hinh sy Phip
thay déi theo hudng khong gidi han pham vi chiu TNHS cua phdp nhan du trudc
dé thi luat hinh sy nudce nay cang quy dinh cu thé vé cdc toi pham ma phdp nhan c6
thé chiu TNHS nhu BLHS Viét Nam hién tai.

Ba la, trong khi Viét Nam xdc dinh TNHS caa phdp nhan chi duge quy dinh
trong nguon duy nhit [a BLHS nam 2015 thi Phdp, Singapore va Trung Quéc quy
dinh vé né1 dung nay trong nhiéu nguon khic nhau. Phdp va Singapore quy dinh vé
vin d¢ TNHS cua phdp nhan trong BLHS va cdc vin ban luat chuyén nganh khic,
con Trung Qudc thi quy dinh vé vin dé nay trong cd BLHS, cic dao luat hinh su
riéng 1¢é va luat hinh su phu.” Hién nay, quy dinh vé nguon cua luat hinh sy Viét
Nam theo dang “ngudn dong”, giy nhiéu khé khan trong viéc dp dung phdp luat
dé xu ly toi pham cting nhu PNTM pham toi. Nhu di néu 6 trén, tdéi pham ma
phdp nhan phai chju TNHS thudng gin lién véi linh vuc hoat dong cta phdp nhan,
ma phé bién Ia nhing hoat dong trong linh vyc kinh t€, tai chinh, ngin hang, cong
ngh¢ thong tin... Pay la nhang linh vuc ¢6 tinh bién dong cao va thusng xuyén c6
su thay déi. Trong béi canh luat hinh sy Viét Nam khong mé rong nguon, ching
ta phéi thuc hién nhanh chéng viéc stia d6i, b6 sung BLHS nhiam trdnh nhiing bat

29 bieu 120 BLHS Trung Qudc.

30 bitu 387 BLHS Trung Qudc.

31 bitu 393 BLHS Trung Qudc.

32 biéu 347 BLHS Trung Qudc.

33 Nguyén Thi Lan, “Vin dé¢ mé rong nguodn caa phdp luat hinh sy Viet Nam”, Tap chi Khoa hoc DHQGHN:
Ludt hoc, tap 29, s6 4, 2013, tr. 48.
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cip c6 thé xay ra trong dp dung phdp luat hinh sy. Trong trudng hop Viét Nam mé
rong nguodn, tic cic to1 pham ma PNTM cd6 thé chiu TNHS khong chi duge quy
dinh trong BLHS ma con quy dinh trong cdc van ban phdp luat chuyén nganh khdc
nhu luat sé htiu trf tug, luat dau tu, luat doanh nghiép, luat chiing khodn... thi viéc
quy dinh cu thé cdc t61 pham thu¢c vé pham vi TNHS cta PNTM sé khong con
that su can thiét. Khi d6, PNTM sé phai chiu TNHS vé t61 pham ma BLHS hoic
van ban luit chuyén nganh ¢6 quy dinh néu ddp ing dugc cic dieu kién chiu TNHS
ctaa PNTM.

Trén co s6 xdc dinh moét s6 han ché€ con ton tai ctia BLHS nim 2015 ctung nhu
xdc dinh nhung uu diém trong quy dinh phdp luat hinh su cua Trung Quéc, Phip va
Singapore vé vin dé nay, chuing toi dua ra mot s6 ggi mé nham hoan thién quy dinh
veé pham vi chiu TNHS cia PNTM Viét Nam nhu sau:

Thit nhdt, 6 thoi diém hién tai, do viec mé rong nguodn cia luat hinh sy Viet
Nam van con nhiéu y kién khdc nhau® nén chua c¢6 kha nang trién khai thuc hién
trong thoi gian sém nhit. Vi vay, vin dé giéi han cdc to1 pham cu thé thudc pham vi
chiu TNHS ctia PNTM van tiép tuc dugc quy dinh trong BLHS nim 2015 nhung
phéi dugc stia d6i theo hudng mé rong pham vi cdc t01 pham ma PNTM ¢6 thé
bi truy ciu TNHS. Pay cung la quan diém ma Ban soan thio BLHS nam 2015 da
dua ra trudc day.” Nham phu hgp vdi thuc tién tinh hinh t0i pham lién quan dén
PNTM cung nhu dam bio nghia vu thuc thi cdc dieu udc quéc t&€ ma Viet Nam
la thanh vién, trén co s6 tham khiao moét s6 quy dinh cua phdp luat hinh sy Trung
Qudc, chiing toi dé xuit bé sung nhiing toi danh sau day thuoc pham vi chiu TNHS
cia PNTM: Mua bdn nguoi (bieu 150 BLHS nim 2015); Mua bdn ngudi dudi 16
tudi (Dieu 151 BLHS nam 2015); Lua dao chiém doat tai san (Piéu 174 BLHS nam
2015); Lam dung tin nhi¢m chiém doat tai san (Piéu 175 BLHS nam 2015); Cdc to1
tang trti, van chuyén, mua bdn trdi phép chit ma tuy (cic dieu 249, 250, 251 BLHS
nam 2015); Cdc to1 pham trong linh viyc cong ngh¢ thong tin, mang vién thong
(cdc dieu 285, 286, 287, 288, 289, 290, 291 BLHS nam 2015); Pdnh bac (Bi¢u 321
BLHS niam 2015); T6 chiic ddnh bac (bieéu 322 BLHS nam 2015); Pua héi lo (Diéu
364 BLHS nim 2015); Khong chidp hanh dn (Biéu 380 BLHS nam 2015).

Thit hai, trong trudng hop ngudn cia luit hinh sy Viét Nam duge mé rong, tiic
to1 pham va hinh phat khong chi dugc quy dinh trong BLHS ma con duge quy dinh
trong cdc vin ban phdp luat chuyén nganh khdc thi cin bo quy dinh vé liét ké cdc to1
pham cu thé thuoc pham vi chiu TNHS cia PNTM. Tuy thudc vao linh viic va hanh
vi cu thé ma td1 pham do PNTM thuyc hién c6 thé duge quy dinh trong BLHS hay
cdc van ban luat chuyén nganh nhu luit phong chéng khung bg, luat phong chéng
rda tién, luat phong chéng mua bdn nguoi, luit an ninh mang, luit ching khodn, luat

34 PGS.TS Nguyén Ngoc Tri, Khoa Luit, Pai hoc KHXH va NV Ha Néi nhan dinh: “Viéc mé réong ngudn
sé lam thay déi toan bo co cdu BLHS va cau chuyén 6 day khong chi la vin dé lap phdp ma con lién quan
t6i vin dé chinh tri”. Cung chung quan diém nay, TS. Lé Hong Son, Cuc truéng Cuc Kiém tra vin ban
quy pham phdp luit, Bo Tu phdp cho ring: “Viéc mé rong nguodn sé¢ kéo theo viée thay déi toan bo cic
quy dinh 161 vé t6i pham cta BLHS va dé xu ly duge diéu nay thi khong hé don gian” , xem Hong Thuiy,
“Luat hinh su phii chay theo thuc t&”, Cdng théng tin dién tir Bo Tu phap, https://moj.gov.vn/qt/tintuc/
Pages/nghien-cuu-trao-doi.aspx?ItemID=1595, truy cap ngay 27/9/2024.

35  Theo quan diém cua Ban soan thio BLHS nim 2015 thi: “TNHS cta phdp nhan [a mét van dé mdi, phiic
tap va Ian dau tién duge b6 sung vao BLHS, do viy, can xdc dinh pham vi TNHS cta phdp nhan é muic
do vira phai, phut hop va sé dugce ti€p tuc hoan thién trong qud trinh dp dung BLHS”.
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dau tu... va PNTM phéi chiju TNHS néu thoa man dugc cdc dieu kién chiu TNHS
cia PNTM. Khi stia d61 pham vi chiu TNHS cua phdp nhan theo dinh huéng nay
s& ¢6 thé dam bio cho viéc xti ly hinh sy d6i véi PNTM dugc toan dién déi véi moi
truong hop PNTM pham t6i, trdnh tinh trang bé lot to1 pham trén thuc té&.

Két luan

BLHS nam 2015 chi giéi han pham vi chiu TNHS cia PNTM & 33 té1 danh
dugce ligt ké tai Diéu 76 1a khd hep, chua bao quit dugce hét cdc t61 pham ma PNTM
¢6 thé chiu TNHS trén thuc t€ ctng nhu chua phut hgp véi quy dinh vé TNHS cua
phdp nhan trong cdc diéu udc qudc t€ ma Viét Nam la thanh vién. Qua phan tich
quy dinh vé pham vi chju TNHS cua phdp nhan trong phdp luat hinh sy cia Trung
Qudc, Phdp, Singapore, chuing toi dua ra mét s6 goi mé nhim hoan thién quy dinh
phdp luat hinh sy Viét Nam vé vin d¢ pham vi chiu TNHS ctia PNTM néi riéng
va TNHS cia PMTM néi chung, tit d6 nang hi¢u qua xu Iy hinh sy d6i véi cdce to1
pham dugc thuc hi¢n b6i PNTM. e
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