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au gan 10 nam thi hanh, Luat T6 chiic Toa dn nhan dan (TAND) nim 2014

da phdt sinh mot s6 bat cap can nghién ciu, d6i mdéi. Thuc hién Nghi quyét
DPai hoi dai biéu toan qudc Ian thii XIII cua Pang; Nghi quyét s6 27-NQ/TW ngay
09/11/2022 cia Ban Chip hanh Trung uong Pang khéa XIII vé viéc tiép tuc xay
dung va hoan thi¢n Nha nudc phip quyén xa hoi chu nghia Viét Nam trong giai doan
mdi, viéc xay dung Luat T6 chiic TAND dip ting yéu cau xay dung Nha nudc phdp
quyén xa hoi chu nghia Viét Nam la v cting can thiét.! Ngay 24/6/2024, tai ky hop
thu 7, Quéc hoi khda 15 da biéu quyét thong qua Luat T6 chic TAND c¢6 hiéu luc
tii 01/01/2025. Trong d6, nhitu diém mdi hudng téi myc tiéu tinh gon bo mdy, t6
chic Toa dn ngay cang chuyén nghiép, hién dai, liem chinh, cong bing, ning cao
chat luong, hi¢u qué trong hoat dong cua Toa dn, dic biét a trong qud trinh t6 tung.

1. B6 cuc cua Luat T6 chuc Toa an nhan dan nam 2024

Luat T6 chiic TAND nim 2014 ¢6 11 chuong véi 98 dieu. Luat T6 chiic
TAND nam 2024 véi 9 chuong, 152 diéu, tic da giam 2 chuong va ting 54 diéu.
Cu thé, Luat TS chic TAND nam 2024 da tich nhiém vy, quyén han cia TAND
thanh chuong riéng, quy dinh nhiém vy, quyén han ctia Toa dn theo thim quyén xét
xu, trong d6 Pieu 23 quy dinh nhiém vy, quyén han cia Toa dn cidp so thim, Diéu

1 Nguyén Hoa Binh, “Xay dung Luat T4 chiic Toa dn nhan dan ddp ung yéu cau xay dung Nha nudc
phdp quyén xa hoi chu nghia Viét Nam”, Tap chi Toa an nhdn dan dién tir, 2024, https://tapchitoaan.vn/
xay-dung-luat-to-chuc-toa-an-nhan-dan-dap-ung-yeu-cau-%C2%A0xay-dung-nha-nuoc-phap-quyen-
xa-hoi-chu-nghia-viet-nam10973.html, truy cap ngay 20/8/2024.
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24 quy dinh nhiém vy, quyén han cia Toa dn cdp phiic thim, Dieu 25 quy dinh
nhiém vu, quyén han cta Toa dn xét lai ban dn, quyét dinh da c¢6 hi¢u lyc phdp luat
theo thu tuc gidm ddc thim, tdi thim. Cich quy dinh nay thé hién sy qudn triét dinh
hudng “Phan dinh r6 nhiém vu xét xi so thim, xét xtt phuc thim, xét lai ban dn,
quyét dinh theo thu tuc gidm déc tham, tdi thim” cta Nghi quyét s6 27-NQ/TW.
Trong khi d6, Luat T6 chiic TAND nim 2014 khong ¢6 chuong riéng quy dinh
nhiém vy, quyén han ma quy dinh long ghép véi co ciu t6 chiic cua tliing cip toa.

Luat TS chic TAND nim 2024 quy dinh vé cdn bo, cong chiic, vién chiic va
ngudi lao dong ciaa TAND trong mot chuong riéng 1a chuong V. Trong khi Luat
T6 chic TAND nim 2014 Chdnh dn va Phé Chdnh dn quy dinh trong muyc 2 cta
chuong II dén chuong VI, thim phdn quy dinh trong chuong VII, Thu ky Toa dn,
Tham tra vién quy dinh trong chuong IX. Nhu vy, b& cuc ctia Luat T6 chic TAND
nam 2024 hop Iy hon Luat TS chic TAND nam 2014. Diéu nay thé hién & viéc Luat
T6 chiic TAND nim 2024 da gom nhiém vy, quyén han; cin bo, cong chiic, vién
chuc va nguoi lao dong trong TAND theo tiing chuong chii khong quy dinh “rai rdc”
theo tling cip tda nhu trudc. Cdch quy dinh cdc van dé nay theo chuong thé hién tinh
khoa hoc, hop ly trong ky thuat lap phdp.

2. Noi ham quyén tu phap

biéu 102 Hién phdp nim 2013 quy dinh TAND Ia co quan thuc hién quyén tu
phdp. Hién phdp nam 2013 va Luit T6 chiic TAND nam 2014 quy dinh Toa dn la
c6 quan thuc hién quyén tu phdp ma khong xdc dinh cuy thé néi ham quyeén tu phdp,
dan dén sy chua théng nhit vé noi ham quyén tu phdp xoay quanh vi¢c nhin nhan
quyén tu phdp theo nghia rong hay nghia hep.> Mot di€ém mdi néi bat cia Luat TS
chic TAND niam 2024 so véi Luat TS chic TAND nim 2014 1a xdc dinh noéi ham
quyén tu phdp tai khoin 1 Biéu 3. Theo d6, TAND thuc hién quyén tu phdp bao
gom quyeén xét xu, quyét dinh vé cdc tranh chip, vi pham phdp luat, vé nhiing vin
deé lién quan dén quyén con ngudi, quyén, nghia vu cua co quan, t6 chiic, cd nhan
theo quy dinh cua luat; bao dam dp dung théng nhit phdp luit trong xét xu. Luat TS
chic TAND nam 2024 quy dinh néi ham quyén tu phdp dudi dang liét ké, bén canh
quyeén xét xt [a quyén ning dic thu, luat con liét ké mot s6 thim quyeén khdc cua Toa
dn trong qud trinh thyuc hién quyén tu phdp.” Viéc quy dinh cy thé noi ham quyén
tu phdp trong Luat T6 chiic TAND niam 2024 gitip théng nhit trong nhan thic vé
quyén tu phdp va xdc dinh r6 nhi¢m vy, quyén han caa TAND.
3. Nguyén tac t6 chic va hoat dong caa Toa an nhan dan

Luat TS chic TAND nim 2014 quy dinh nguyén tic t6 chuic va hoat dong cia
TAND ti Dieu 5 dén Dieu 13 gdbm 09 nguyén tic. Piém mdi cta Luat T6 chiic
TAND niam 2024 la quy dinh cdc nguyén tic trong cung 1 dieu luat [a Bieu 5 (sau d6
tit Dieu 6 dén Dieu 14 quy dinh cu thé ting nguyén tic). Diéu nay thé hién sy qudn
triét cdch quy dinh cua Hién phdp nim 2013 (cdc nguyén tic dugc quy dinh trong

2 Theo nghia hep, quyén tu phdp 13 quyén xét xi ctia Toa dn. Nghia rong cia quyén tu phdp gom thim
quyén xét xt cua Toa dn, quyén diéu tra ctia co quan cong an, quyén truy t6 cua Vién Kiém sdt, quyén
thi hanh dn cua co quan thi hanh dn.

3 Nguyén Manh Hung, Kiéu Viét Hung, “Quan diém vé quyén tu phdp 6 Viét Nam hién nay”, Ky yéu Hgi
thdo khoa hoc cdp khoa “Quyén tu phap trong nha nudc phap quyén” do Khoa Luat Hanh chinh — Nha nudc
Trudsng Pai hoc Luat TP. H6 Chi Minh t6 chuc thing 8/2024, tr. 24.
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cung 1 dieu luat).* Theo Luat T chiic TAND nam 2024, TAND t6 chiic va hoat
dong theo 8 nguyén tic. Luat T6 chic TAND nim 2024 giti nguyén 6 nguyén tic
gom: Déc lap theo thim quyen xét xti; Ché do xét xii so tham, phiic thim dugc bao
dam; Thyc hi¢n ché€ do xét xti s6 thim c6 héi thim tham gia, trit trudng hop xét xu
theo thu tuc rit gon; thim phdn, héi tham xét xi doc lap va chi tuan theo phdp luat;
TAND xét xt tap thé va quyét dinh theo da s6, trit truong hgp xét xu theo thu tuc
rit gon; Tranh tung trong xét xu duge bao dam.

Luat T6 chic TAND nim 2024 khong ti€p tuc quy dinh nguyén tic “Ché do b
nhiém thim phdn; bau, ci hoi thim” ma chuyén vé cic dieu luat tuong ving quy dinh
viéc bd nhi¢m thim phdn; bau, ctt hoi thAim. Luat T6 chic TAND nam 2024 sua déi,
b6 sung hai nguyén tic, cu thé nguyén tic “Bdo dim quyeén binh ding tridc TAND”
cta Luat T6 chic TAND nam 2014 duge Luat TS chic TAND niam 2024 stia thanh
“Bao dam quyén binh ding trudc phdp luat va Toa dn”. TAND khi xét xtt phai bao
dam quyeén binh dang khong chi triudc Toa dn ma rong hon la tride phdp luat. Nguyén
tic nay phit hgp véi nguyén tic moi ngusi déu binh ding trudce phdp luat cda Hién
phdp nam 2013 (Dieu 16). Nguyén tic TAND xét xu kip thoi, cong bang, cong khai
duoc Luat T6 chiic TAND nam 2024 thém cum tit “vo tu, khdch quan”. Vo tu, khich
quan la mét trong nhting nd1 dung quan trong biao dam hoat dong xét xtt ctia Toa dn
dugc dung din, bio dam ding ngusi dung toi, dung phdp luat. Nguyén tic bio dam sy
vo tu, khdch quan cua nguoi tién hanh t6 tung néi chung va Toa dn ndi riéng da duge
thita nhan trong da s6 phdp luit cic quéc gia, duge ghi nhan trong hau hét cic vin kién
phdp ly quéc t&€ vé quyén con ngudi.” Tai Viét Nam, nguyén tic bio dam su vo tu,
khdch quan cia ngudi tién hanh t6 tung duge ghi nhan I mot trong nhting nguyén tic
co ban ctia Luat TS tung hinh sy (Bieu 21 Bé luat T6 tung hinh su nim 2015), Luat
T& tung dan sy (Dieu 16 Bo luat T6 tung dan sy nam 2015), Luat TS tung hanh chinh
(iéu 14 Luat T6 tung hanh chinh nam 2015). Quyét dinh 87/QD-HDTC niam 2018
vé Bo Quy tic dao duic va ting xt ctia thdm phdn do Hoi dong Tuyén chon, gidm sdt
thim phdn qudc gia ban hanh cting c¢é quy dinh veé sy vo6 tu, khdch quan ctia thim phdn
(bieu 5)°. Do vay, Luat T chic TAND nim 2024 quy dinh vé nguyén tic TAND
xét xu vo tu, khich quan bao dam su phit hgp va théng nhit trong hé théng phdp luat.

4. He¢ thong t6 chuc cua Toa an nhan dan

biéu 4 Luat TS chic TAND niam 2024 quy dinh t6 chiic cia TAND bao gom:
TAND t61 cao; TAND cidp cao; TAND tinh, thanh phd truc thudc trung uong;
TAND huyén, quan, thi xa, thanh phd thuéc tinh, thanh phé thudc thanh phd truc
thuoc trung uong; TAND so thim chuyén biét Hanh chinh, TAND so thim chuyén

4 Mot diém mdi cia Hién phdp nim 2013 so véi Hién phdp nim 1992 Ia quy dinh cdc nguyén tic co bin
t6 chuic va hoat dong ctia TAND trong mot Piéu luat Ia Bieu 103 véi 7 nguyén tic, trong khi Hién phdp
nim 1992 quy dinh trong 5 diéu luit ti Pieu 129 dén Pieu 133.

5 Tran Thu Hanh, “Nghién ciu khdi qudt vé nguyén tic bio dim sy vo tu cia nhiing ngudi tién hanh t§
tung hodc ngudi tham gia t6 tung trong t6 tung hinh su”, Tap chi Khoa hoc Pai hoc qudc gia Ha Ngi: Ludt
hoc, tap 29, s6 1, 2013, tr. 27-41.

6 Dieu 5 Luat TS chic TAND niam 2024 quy dinh sy vo tu, khdch quan “1. Thim phdn phéi vo tu, khdch
quan; thuc hién nhiém vu mot cich ding din, khong vi 16i ich cd nhan, khong thién vi bit ci bén nao
trong vu viéc. 2. Thim phdn phai cin cu vao tai liéu, ching cd di duge xem xét cong khai tai phién toa,
két qua tranh tung tai phién toa, cic quy dinh cua phdp luat, tip qudn, tuong tu phdp luat, nhiing nguyén
tic co ban cua phdp luat, 4n 1¢, 1é cong bing d€ gidi quyét tit ca cdc van dé cua vu viéc. 3. Thim phdn
khong dugce c6 bat cu phdt biéu hay binh luan no tai phién toa, phién hop, trudc cong chuing hoic truyén
thong lam anh hudng tdi viéc gidi quyét vu viéc moét cach vo tu, khdch quan”.
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biét Sé htiu trf tu¢, TAND chuyén biét Phd san (sau day goi chung 1a TAND so thaim
chuyén biét); Toa dn quan su trung uong, Toa dn quan su quan khu va tuong duong,
Toa dn quan su khu vyc (sau day goi chung la Toa dn quan su).

TAND tinh, thanh phd truc thudc trung uong; TAND huyén, quan, thi xa, thanh
ph6 thudc tinh, thanh phé thuédc thanh phé truc thudc trung uong van t6 chiic theo
don vi hanh chinh. Khi ban veé viéc d6i méi TAND tinh, thanh phd tryc thuoc trung
uong; TAND huyén, quan, thi x3, thanh phé thudc tinh, thanh phé thu¢c thanh phé
tric thuoc trung uong theo thim quyén xét xtt con nhiéu y kién khdc nhau, do vay
Uy ban thuong vu Quéc hoi di chi dao xay dung 02 phudng 4n trong du thio Luat
T6 chic TAND va xin y kién cdc Pai biéu Quéc hoi. Phuong dn 1: gitt nguyén quy
dinh cua luat hién hanh vé TAND tinh, thanh phd truc thudc trung uong; TAND
huyén, quan, thi xa, thanh phd thuoc tinh, thanh phd thuoc thanh phd truc thuoc
trung uong. Phuong dn 2: d61 mdi TAND tinh, thanh phd tryc thudc trung uong
thanh TAND phuc thim, TAND huyén, quan, thi xa, thanh phé thuéc tinh, thanh
phd thudc thanh phd truc thuoc trung uong thanh TAND so thim. Két qua khong
¢6 phuong dn nao dat qud mét nua téng s6 dai biéu Qudéc hoéi tin thanh. Sau khi xin
y kién cdc dai biéu Quéc hoi, TAND t6i cao va Thuong tric Uy ban Tu phép théng
nhit tiép tuc giti nguyén quy dinh TAND tinh, thanh phd truc thudc trung uong,
TAND huyén, quan, thi xa, thanh phd thuéc tinh, thanh phé thudc thanh phé truc
thuoc trung uong nhu luat hién hanh. Piéu nay phtt hop véi yéu cau cua Nghi quyét
s6 27-NQ/TW ngay 9/11/2022 Hoi nghi [in thd 6 Ban Chip hanh Trung uong
DPang khdéa XIII vé tiép tuc xay dung va hoan thién Nha nudc phdp quyén xa hoi cha
nghia Viét Nam trong giai doan méi “Nhiing vin d¢ thuc tién doi hoi, da ro, dugce
thuic tién ching minh Ia duing, ¢6 su théng nhit cao thi kién quyét thuc hi¢n; nhing
van dé chua ro, con nhiéu y kién khdc nhau thi ti€p tuc nghién ciu...”.

Lién quan dén t6 chiic caa TAND, Luat T6 chiic TAND nim 2024 ¢6 2 diém
moi. Thii nhdt, Luat T6 chic TAND niam 2024 da quy dinh TAND 6 “don vi hanh
chinh tuong duong” theo Luat T6 chic TAND nim 2014 1a TAND thanh phs
thuoc thanh phd tryc thudc trung uong. Biém mdi nay phtu hop véi viec Luat T6
chiic chinh quyén dia phuong nim 2015 (sua déi, b6 sung nim 2019) va Luat T6
chuic chinh quyén dia phuong nim 2025 cu thé héa tén goi “don vi hanh chinh tuong
duong” trong Hién phdp nam 2013 la thanh ph6 thudc thanh phd truc thudc trung
uong. Thit hai, mot diém mdi [in dau duge quy dinh d6 Ia thanh lap TAND so thim
chuyén biét. Cé ba TAND so thim chuyén bié¢t gom TAND so thdm chuyén biét
Hanh chinh, TAND so thim chuyén bi¢t S huu trf tu¢, TAND chuyén biét Phd san.
Vi¢c thanh 1ap Toa dn so tham chuyén biét xudt phdt tii 4 ly do sau day:

Mot la, vé co s6 chinh tri, cdc nghi quyét cta Pang vé cai cich tu phdp thoi
glan qua, dic biét [a Nghi quyét Pai hoi 13 va Nghi quyét s6 27-NQ/TW ngay
09/11/2022 veé tiép tuc xay dung Nha nudc phdp quyén xa hoi cha nghia Viét Nam
trong giai doan mdi, dat ra yéu ciu phai ting cudng tinh chuyén nghi¢p trong hoat
dong xét xtt cua Toa dn. Tuy nhién, cdch bé trf nhu quy dinh hién hanh sé rit khé
bao dam tinh chuyén nghi¢p trong gidi quyét moét s6 vu dn dic thu, trong dé ¢6 dn
hanh chinh, phd san va s6 htiu trf tué.’

7 Duy Tuén, “Pai biéunéu 4 ly do can thanh lap Toa dn so thim chuyén biét”, Bdo Céng Iy, 2024, https://baove.congly.
vn/dai-bieu-neu-4-ly-do-can-thanh-lap-toa-an-so-tham-chuyen-biet-432554.html, truy cap ngay 19/8/2024.
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Hai la, vé co s6 phdp ly, viéc thanh lap Toa dn s6 thim chuyén biét phut hgp véi
khoan 2 biéu 102 Hién phdp nim 2013 (TAND gom TAND Té1 cao va cdc toa dn
khdc do luat dinh). Bén canh d6, trong nhiéu nim qua, cdc nghi quyét cia Qudc hoi
déu dit ra yéu cau véi TAND t6i cao phai ¢6 gidi phdp cin co, dot phd dé khic phuc
han ché va nang cao chit lugng xét xtt. Ngay 27/3/2023, Uy ban thusng vu Quéc hoi
da ban hanh Nghi quyét s6 755/NQ-UBTVQH15 vé hoat dong chit vin tai Phién
hop thii 21 cia Uy ban thusng vu Quéc hoi, trong d6 yéu cau bé sung, hoan thi¢n
phdp luat, t6 chiic b mdy phut hgp. .. dé dip ung, gidi quyét yéu ciu mot s6 vu dn, vu
viéc dic thit nhu phd sin, sé htu o1 tug, tu phdp véi ngusi chua thanh nién.. .

Ba la, vé cin cu thuc tién, thanh lap TAND so tham chuyén biét d€ giai quyét
mot sé loai viéc ¢6 tinh chit dic thu, phiic tap, doi hoi chuyén mon héa cao, gép
phin ning cao tinh chuyén nghi¢p cia Toa dn, ddp ung yéu ciu caa thuc tién nhu:
hanh chinh, phd sin va s6 htiu trf tu¢. P61 véi dn hanh chinh, thyc tién thoi gian qua
cho thdy nhi¢u vu dn hanh chinh rit phuic tap, s6 luong ngay cang ting, viéc xét xu dn
hanh chinh ton tai khé khian nhat dinh d6i véi Toa dn, bdéi dic thtt 4n hanh chinh Ia
“dan kién quan”, tinh déc 1ap cua Toa dn dé bi anh huéng. Bén canh d6, quan ly nha
nudc trong cdc linh vuc khd phuic tap, cdc quy dinh phdp luat nhi¢u va thusng xuyén
stia d6i1, bé sung doi hoi tham phdn xét xii vu dn hanh chinh phai ¢6 kién thiic chuyén
sau vé linh viic quan ly ma quyét dinh, hanh vi hanh chinh bi khéi kién. An phd sin
va s6 huu trf tu¢ la nhiing dn rit khé vé chuyén mon. Nhiing dn nay khong chi doi
héi thdm phdn ¢é chuyén moén sau vé phdp luat, ma con doi héi duge dao tao chuyén
sau veé kinh t€ - tai chinh. Pac bi¢t, dn phd san rit phuc tap, béi vi cung vdi tuyén bo
doanh nghiép phd san, thim phdn phai gidi quyét dong b tit ca cdc quan hé phdt sinh
tli viéc phd san nay bao gdbm quan h¢ hanh chinh, hinh sy, kinh t&, dan sy, lao dong.

Bén la, vé kinh nghiém qudc t&, trén thé giéi viéc thanh lap Toa dn chuyén biét
da tré thanh xu th¢ tit yéu. Hau hét cdc nudc nay déu thanh lap Toa dn so thim
chuyén biét d€ gidi quyét dn hanh chinh, phd san va sé hiiu trf tué.

5. Co cdu t6 chuc cua Toa an nhan dan

Thii nhdt, vé co ciu t6 chic caa TAND t6i cao, Luat T6 chiic TAND nim
2014 quy dinh co ciu t6 chiic ciia TAND t6i cao ¢6 bd mdy gitip viéc. Luat TG chiic
TAND nim 2024 khong st dung thuit ngtt “bo mdy giip viéc” ma quy dinh 16 co
ciu t6 chiic caa TAND t6i cao ¢6 vin phong, cuc, vu va tuong duong. Bén canh d6,
Luat TS chiic TAND nam 2024 b6 sung quy dinh mdéi nhim bio dim su binh ding
veé khd ning, co héi caa phu nt trong viéc tham gia vao cdc cong viée cua dit nudc,
cu thé trong Hoi dong thdm phdn TAND t6i cao phii bao dam ty 1¢ ntt phu hgp véi
muc tiéu binh ding giéi trong Hoi dong tham phin TAND t6i cao.

Thii hai, vé co ciu t6 chic cia TAND cip cao, TAND cip cao thanh lap cic
vu trén co s6 t6 chiic lai cdc phong gidm ddc, kiém tra (diém d khoan 1 Bieu 51).
Viéc thanh lap cdc Vu tai TAND cip cao trén co s6 t6 chic lai cdc Phong Gidm
déc, kiém tra la can thiét, phu hgp vdi tinh chit, s6 lugng cong viéc ma cic don
vi nay dang dim nhiém nhim nang cao ning luc, bio dim hoan thanh nhié¢m vu
cua don vi tham muu.’

8 Duy Tudn, tldd.

9 Thdi Va, “Quéc hoi da thong qua Luat TS chic Toa dn nhan dan (sua d6i) véi 94,25% dai biéu tin
thanh”, Tap chi Toa an nhdn ddn dién tir, 2024, https://tapchitoaan.vn/quoc-hoi-da-thong-qua-luat-to-
chuc-toa-an-nhan-dan-sua-doi-voi-9425-dai-bieu-tan-thanh11240.html, truy cap ngay 20/8/2024.
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Thit ba, vé co cdu t6 chic cia TAND tinh, thanh phé truc thuoc trung uong,
Luat T6 chiic TAND nam 2014 quy dinh co cdu t6 chiic ctia TAND tinh, thanh phg
truc thudc trung uong cé bo mdy giip viéc.

6. Nhiem vu, quyén han cta Toa an nhan dan

Thit nhdt, Luat T6 chic TAND nam 2024 quy dinh Toa dn truc tiép thu thap
tai li¢u, chuing cud va hé trg thu thap tai li¢u, ching cd. Nghi quyét s6 27-NQ/TW
ngay 09/11/2022 ve tiép tuc xay dung nha nudc phdp quyén xa hoi chi nghia Viét
Nam trong giai doan mdi yéu cau: “Nghién ciiu, lam r6... nhting truong hgp Toa dn
thu thap chung cu trong hoat dong xét xi”. Luat TS chiic TAND nam 2014 khong
quy dinh cu thé vé pham vi thu thip chiing ci cua Toa dn. Cdc luat t6 tung quy dinh
cdc hoat dong/bién phdp thu thap tai liéu, chiing cu, trong d6 Bo luat TS tung dan
st va Luat TS tung hanh chinh quy dinh: néu duong su khong thu thap dugce thi ¢
quyén yéu cau Toa dn thu thip ching ci. Tu dé nhiéu duong sy khong thuc hién
day du nghia vu ctia minh, din téi nhiéu Toa dn qud tai cong viée, do vay can ra sodt
dé quy dinh lai cho chit ché. Thuc tién cho thiy, néu Toa dn khong thu thap ching
cu trong mét s6 trudng hop thi cé thé gip kho khin trong viée gidi quyét vu dn. Do
do, Biéu 15 Luat T6 chiic TAND niam 2024 quy dinh Toa dn truc tié€p thu thap tai
li¢u, chung cu va hod trg thu thap tai liéu, chiing ci d€ thé ch€ héa Nghi quyét s¢
27-NQ/TW va pht hgp vdi dieu kién thuc tién cua nudc ta.

Thit hai, vé gii thich, dp dung phdp luat trong xét xu, gidi quyét vu dn, vy
viéc, Luat TS chic TAND nam 2024 da b6 sung nhiém vy, quyén han caia TAND
la “giai thich dp dung phdp luat trong xét xu, gidi quyét vu dn, vu viéc”. Viée quy
dinh nhi¢m vy, quyén han nay pht hgp véi thuc t&€ cdc toa dn da thuc hién hoat
dong nay. Dudi géc do tii ngti, “giai thich” dugce hiéu 1a “lam cho hiéu r6”,'" “dp
dung phdp luat” Ia “hoat dong cua cdc co quan nha nudce ¢6 thaim quyén hoic cdc
t6 chiic, ¢4 nhan duge Nha nudc uy quyén trong viéc t6 chic, tao diéu kién cho
cdc chu thé phdp luat thuc hién cdc quy dinh cua phdp luat, cic quyén va nghia
vy phdp luat”."" Luit TS chiic TAND nim 2024 gidi han hoat dong gidi thich
dp dung phdp luat trong pham vi xét xti, giai quyét vy dn, vu viéc. Tham quyén
nay khong “xam 1dn” dén cdc thdm quyeén giai thich Hién phdp, luat, phdp lénh
ctia Uy ban thutng vu Qudc hoi.

Thii ba, vé co ciu t6 chic ctia TAND tinh, thanh phd truc thuéc trung uong, Luat
T6 chiic TAND nam 2014 quy dinh co cdu t6 chiic caa TAND tinh, thanh phd truc
thuoc trung uong ¢6 bd mdy giip viec. Bén Luat T6 chic TAND nim 2024 khong
st dung thuat ngti “bo mdy giip viéc” ma quy dinh 16 co cidu t6 chiic ciia TAND tinh,
thanh phd truc thudc trung uong c¢é van phong, phong va cic don vi tuong duong.”

7. Tham phan

Luat T6 chiic TAND nim 2024 ¢ moét s6 quy dinh mdi déi véi tham phdn
bao gom:

Thit nhdt, vé b6 sung quy dinh vé tuyén thé cua thim phdn, thim phin
dugc b6 nhiém phai tuyén th¢ tuyét déi trung thanh véi T6 qudc, véi Nhan

10 Hoang Phe (chu bién), Tir dién Tiéng Viét, Nxb. Da Ning - Trung tam Tu dién hoc, 2003, tr. 388.
11 Nguyén Minh Poan, “Ap dung phip luat - Moét s6 vin dé can quan tam”, Tap chi’ Ludt hoc, s6 03, nam
1996, tr. 15.
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dan, véi Hién phdp nuéc Cong hoa xi hédi chu nghia Viét Nam; thyc hién
nhi¢m vy, quyén han dugc giao moét cich trung thuc, tan tim; thuc hanh cong
ly chi tuan theo phdp luat, khich quan va cong bing; tuan tha quy tic dao duc
va ung xd cua thdm phdn. Chdnh dn TAND t6i cao quy dinh cdch thic tuyén
th¢ cua thim phdn.

Thim phdn la nguosi duge Chu tich nudc b6 nhiém dé nhan danh Nha nudc
thuc hién quyeén tu phdp. Trong trich ctua thidm phdn rit ning né, si ménh cua
thdm phdn rit cao quy. Trong tién trinh xay dung Nha nudc phdp quyeén xa hoi
chu nghia, Bang, Nha nudc va Nhan din yéu cau cic thim phdn phai thuc hi¢n
nhi¢m vy mot cich vo tu, khich quan, thugng ton phdp luat; doi héi cdc tham
phdn phii tré thanh biéu tugng cua dao diic thanh liém, tuan tha nhung nguyén
tic cia Hién phdp vé hoat dong tu phdp, thuc hién dugc 16i day cua Chu tich
Ho Chi Minh, thim phdn phai “Phung cong, thu phdp, chi cong vo tu” va “Gian
dan, hiéu dan, gitip dan, hoc dan”."> Do vay, khi dugc bé nhiém thim phdn thuc
hién viéc tuyén thé, gitip ning cao vi thé va d¢ cao trich nhiém cua thim phin,
161 tuyén thé c6 gid tri cho sudt thoi gian lam nhiém vu thim phdn.

Thit hai, vé ngach, bac thim phdn, Pi¢u 90 Luit TS chic TAND nim
2024 quy dinh hai ngach thim phdn gom thiam phdn TAND t61 cao va thAm phdn
TAND. Trong khi Luat T6 chic TAND nim 2014 quy dinh 04 ngach thim phdn
TAND gom: thim phdn TAND t6i cao; thdm phdn cao cip; thdm phdn trung cap;
thdm phdn so cidp (Diéu 66). Bén canh viéc quy dinh ngach thdm phdn, Luat T6
chtic TAND nim 2024 con quy dinh vé bac thim phdn. Theo d6, Uy ban Thutng
vu Quéc hoi quy dinh vé bac thim phin TAND, diéu kién cua tling bac, viéc
nang bac thim phin TAND theo d¢ nghi ctia Chinh dn TAND t6i cao.

Viéc quy dinh hai ngach tham phdn gobm thim phdn TAND t6i cao va thim
phdn TAND co ban phti hgp vdéi dic thu cong tic xét xti; khic phuc nhiéu vudng
mic, bit cap hién nay trong viéc dicu dong, bd tri, thyc hién chinh sich d6i véi
thdm phdn; ning cao niém tin cta ngudi dan déi véi tham phdn; khuyén khich
tham phdn phin diu, yén tim cong tdc."”

Karl Marx da néu “thim phdn khong c6 cip trén nao khdc ngoai luat phdp”.
Toa dn khi xét xui tuan thu nguyén tic doc lap dugce quy dinh tai Bieu 103 Hién
phdp nim 2013: “thdm phdn, héi thim xét xu doc lap va chi tuin theo phdp luat”.
Chinh sy dic thu trong cong tic xét xt nén viéc té chic ngach thim phdn khic
v6i diéu tra vién va kiém sdt vién. Chang han, déi véi cdc vu dn diéu tra don gian,
chi can phan cong ditu tra vién so cip. P61 véi cdc hoat dong dieu tra phuic tap thi
can thiét phai c¢6 diéu tra vién cao cdp, ¢6 kinh nghiém. Con véi hoat dong xét xt,
cdc tham phdn dugce phan cong phai doc lap véi nhau va tién hanh toan di¢n vu dn
ma khong thé phian cong theo ngach nhu hoat dong diéu tra.™

12 Loi néi dau Bo Quy tic dao diic va uing xt ctia thim phdn Ban hanh kém theo Quyét dinh s¢ 87/Qb-
HDTC ngay 04/7/2018 ctia Hoi dong tuyén chon, gidm sdt thim phdn quéc gia.

13 Y kién ctia Pai biéu Quéc hoi Nguyén Thi Thay (Poan Pai biéu Quéc héi tinh Bic Kan, Phé Chu
nhiém Uy ban Tu phdp ctia Qudc hoi), “Dai biéu Qudc hoi: 5 Iy do dé quy dinh 2 ngach thim phin”,
Bdo Di¢n tir Chinh phu, 2024, https://xaydungchinhsach.chinhphu.vn/dai-bieu-quoc-hoi-5-ly-do-de-
quy-dinh-2-ngach-tham-phan-119240327161349143.htm, truy cip ngay 20/8/2024.

14 Y kién cta Dai biéu Quéc hoi Nguyén Thi Thuy (Poan Pai biéu Quéc héi tinh Bic Kan, Phé Chu
nhi¢ém Uy ban Tu phdp cia Quéc hoi), fldd.
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Tham phdn 1a ngudi nhan danh Nha nudc thuc hién nhiém vy xét xi theo thu
tuc so thdm, phic thim, gidm déc thim, tdi thim. D€ gidi quyét, xét xu tét cdc loai
vu dn doi hoi thim phdn 6 cdc toa déu phai ¢6 trinh do, nang luc va ddp ting yéu cau
va nhiém vu xét xti. Viéc dinh ra ngach thim phdn so cip, trung cdp nhu Luat T6
chic TAND nam 2014 da it nhiéu tao ra sy hiéu sai vé trinh do, ning luc cta thim
phdn, anh huéng dén long tin va sy tin nhiém cua ngudi din d6i véi thim phdn so
cdp, tham phdn trung cip. Vi vay, Luat T6 chic TAND nim 2024 quy dinh hai
ngach thim phdn sé nang cao sy tin nhiém ctua ngudi dan déi véi cdc tham phdn,
dong thoi bao dam dugce su cong bing, binh ding gitia cdc thim phdn.'

Bén canh d6, viéc quy dinh veé s6 lugng thim phdn trong méi ngach dan dén cé
nhting thim phdn so cdp, trung cip cé du dieu kién, tiéu chuin d€ b6 nhi¢ém thim
phdn trung cip, cao cip nhung lai khong thé b6 nhiém dugce, do gidi han vé s6 lugng
thim phdn. Bén canh d¢, viéc xay dung, thuc hi¢n ch€ do chinh sdch vdéi tiing ngach
thim phdn cang phdt sinh kho khan, bit cap. C6 nhiing ngudi ¢ thaim nién cong tic
nhu nhau, ¢6 trinh do, phdm chit chinh trj nhu nhau nhung nhiing ngusi duge b6
nhiém lam thim phdn so cip 6 Toa dn huyén, quan, thi xa, thanh phd thudc tinh va
don vi hanh chinh tuong duong thiét thoi vé chinh sich va ch€ d6 hon so véi nhiing
nguioi duge b6 nhiegm lam tham phdn trung cip 6 Toa dn tinh, thanh phé tryc thuoc
trung uong.'®

Thit ba, vé tiéu chuin d¢ tudi caa thim phin TAND, Luit TS chic TAND
nam 2024 quy dinh tiéu chuin méi cua thdm phin TAND, d6 la ¢6 d6 tuéi tu da
28 tudi tré 1én (Piéu 94). D61 véi thim phdn TAND Téi cao ¢6 dicu kién [a do tusi
ti du 45 tudi tré 1én (Dieu 96). Luat TS chiic TAND nam 2024 quy dinh vé tiéu
chuin do tudi cua thim phdn “tii du 28 tudi tré 1én” co ban tuong thich véi dieu
ki¢n b6 nhi¢m thim phidn TAND c¢6 thai gian lam cong tic phdp luat ti 5 nam tré
lén. Trong Bdo cdo giai trinh, tiép thu, chinh ly du thao Luat T chiic TAND Uy
ban Thuong vu Quéc hoi da khing dinh: quy dinh tudi b6 nhi¢ém thim phdn nhu
du thio Luat bio ddm cho ngudi duge gidi thi¢u bé nhi¢m thim phin c¢6 du thoi
gian hoan thanh cdc tiéu chuin, diéu ki¢n theo quy dinh caa Luat T6 chiic TAND.

Thit tu, vé nhi¢ém k¥ ctia thim phdn, theo Luat T6 chic TAND nim 2014 nhiém
ky dau cta cdc thidm phdn 1a 05 nam; truong hop duge b6 nhiém lai hoic duge b
nhiém vao ngach thdm phdin khdc thi nhi¢ém k¥ tiép theo a 10 nam (Diéu 74). Luat
T6 chic TAND nim 2024 sta d6i lai nhu sau: thdim phdn Toa dn nhan dan duge b6
nhié¢m lin dau ¢ nhiém ky la 05 nam ké tii ngay duge b6 nhiém. Thim phin TAND
dugc bé nhiém lai ¢é nhiém ki dén khi nghi huu hoic chuyén cong tic khic (Bieu
100). Nhu vay Luat T6 chic TAND nam 2024 quy dinh “nhiém k¥ suét doi” 6 Ian
b6 nhiém thi 2, quy dinh nay gitip nang cao tinh doc lap xét xtt ctia tham phdn. Béi
1&, véi nhiém ky kéo dai dén khi nghi huu hoidc chuyén cong tic khic, thim phdn ¢6
thé yén tim cong tdc, dua ra phdn quyét “chi tuin theo phdp luat” ma khong can lo
ling vé viéc tdi bé nhi¢m sau nay.

15 Y kién ctia Pai biéu Quéc hoi Nguyén Thi Tuyét Nga (Doan Pai biéu Quéc hoi tinh Quang Binh). Xem
Béo Yén, “D6i mdi ngach, bac cta cdc thim phdn”, Bdo Bi¢n tir Chinh phi, 2023, https://quochoi.vn/
tintuc/Pages/tin-doan-dai-bieu-quoc-hoi.aspx?ItemID=82394, truy cap ngay 20/8/2024.

16 Nhu trén.
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8. Hoi tham

Luat T6 chiic TAND nim 2024 b6 sung mot s6 quy dinh mdi lién quan dén
hoéi tham. Thit nhdt, vé tiéu chuin cua hoi thim, bé sung tiéu chuidn vé do tudi tu
du 28 tudi dén 70 tudi; khong bi xt Iy ky luat bing hinh thic tii cinh cdo trd lén;
khong thuoc truong hop da hoic dang bi xu ly hinh sy; khong thudc truong hop da
bi bai nhiém héi thim. Déi véi hoi thim caa Toa dn so thim chuyeén biét, ngoai cdc
tiéu chuin chung con bao dam tiéu chuin c6 kién thiic chuyén moén, kinh nghiém
cong tic trong linh vuc thuoc thim quyén gidi quyét, xét xi cua Toa dn nhan dan so
tham chuyén biét. Quy dinh vé tiéu chuin d¢ tudi ctia hoi thim bio dam cho ngusi
dugc bau lam hoi thim ¢6 thai gian hep Iy d€ hoan thanh cic tiéu chuin, nhu: c6
kién thic phdp luat, hiéu biét xa hoi, thoi gian rén luyén, tu dudng, phin diu trong
co quan, t6 chuc, cong ddong dan cu... Pong thoi, quy dinh do tudi bé nhiém in
dau tii du 28 tusi; do tudi t6i da bau hoi thim dén 70 tudi 1a phut hgp ve siic khoe va
yéu cau cta cong tic xét xu, gidi quyét cdc vu dn, vu viéc cua Toa dn."”

Thit hai, Luat T6 chiic TAND nam 2024 b6 sung quy dinh nhtng ngusi khong
dugc lam héi tham gom: ngudi dang giti chic danh tu phdp, cong chuic, vién chuc va
nguioi lao dong khic trong Toa dn, Vién kiém sdt, cong an, thi hanh dn, co quan dugc
giao nhiém vu ti€n hanh moét s6 hoat dong diéu tra theo quy dinh cua luat; luat su;
cong chiing vién; thiia phdt lai; tro giup vién phdp ly. Quy dinh nay nhim bio dam
su doc lap, khdch quan ctia héi thim trong qud trinh x¢ét xu.

9. TS chuc xét xu

Thit nhdt, Luat TS chiic TAND nam 2024 quy dinh vé nguyén tic lya chon ngiu
nhién thdm phdn, héi thdm tham gia xét xi (Pieéu 135). Chdnh dn Toa dn noi thim
phdn, hoi thaim lam nhi¢ém vu quyét dinh phan cong thdm phdn, hoi thim xét xu, gidi
quyét vu dn, vu viéc bdo dim nguyén tic vo tu, khdch quan, ngiu nhién theo quy
dinh ctia phdp luat va quy dinh ctia TAND t6i cao. Nguyén tic phan cong thim phdn
gldi quyét dn ngdu nhién duge [in dau quy dinh trong Thong tu s¢ 01/2022/TT-
TANDTC ctia TAND t6i cao quy dinh viéc phan cong thim phdn gidi quyét, xét xu
vu dn, vy viéc thuoc thaim quyén cta Toa dn. Viéc luat hda quy dinh nay trong Luat
T6 chic TAND nam 2024 Ia dieu can thiét. Pay 1a nguyén tic ti€n bo trong quan tri
Toa dn dugc luat phdp nhiéu nude ghi nhan, dam bao tinh khich quan va phong ngtia
tiéu cyc ngay tii khau phan cong dn.

Thit hai, Luat T6 chic TAND nim 2024 b6 sung quy dinh mdi vé phuong
thuc t6 chiic xét xu tai Toa dn (Picu 136). Theo do, Toa dn x¢ét xt bang phuong
thiic tryc ti€p hoic truc tuyén. Phuong thiic xét xu tryc tuyén la phuong thiic t6
chuc xét xtt mdi, ra doi trong tinh hinh bao dim an toan phong, chéng dich bénh
COVID-19. Phuong thic nay dugce quy dinh tit Nghi quyét s6 33/2021/QH15 ngay
12/11/2021 vé t6 chuc phién toa tryc tuyén, dén Luat TS chic TAND nam 2024
duge luat héa. Bay dugce coi la bude dot phd trong cai cdch tu phdp caa hé¢ théng Toa
dn, giip ngudi dan dé dang tiép can cong ly va bio dam cdc hoat dong xét xu dugce t6
chiic duing thoi han luat dinh, giam thiéu chi phi, thai gian tién hanh t6 tung va tham
gia té tung, cting nhu cdc chi phi xa héi khdc ctia nguoi dan.

17 Uy ban Thudng vu Qudc hoi, Bio cdo gidi trinh, ti€p thu, chinh ly du thio Luat TS chiic Toa 4n nhin
dan (stra d6i).
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Thit ba, vé hoat dong thong tin tai phién toa, phién hop, Luat T chic TAND
nam 2024 cho phép ghi am, ghi hinh tai phién toa, phién hop, dong thoi dit ra nhiing
gidi han nhit dinh nhim bio dim quyén con ngusi, quyén cong dan; bio dam hoat
dong thong tin theo quy dinh caa phdp luat (khodn 3 biéu 141). Qud trinh dién ra
phién toa, phién hop, nhiéu thong tin, chiing ci duge cong bé nhung chua duge
kiém chiing, dic biét Ia nhting thong tin vé d6i tu cd nhan, bi mat gia dinh, bi mat
kinh doanh... Cdc thong tin, ching cud nay can dugc Hoi dong xét xi xem xét, két
luan trong ban dn, quyét dinh. Vi thé, quy dinh vé viéc ghi 4m, ghi hinh tai phién toa,
phién hop ctia Luat T6 chic TAND nam 2024 gép phan bao dam tinh ton nghiém
tai phién toa, tao ditu kién cho Hoi dong xét xii dieu hanh t6t phién toa, khong bi
phan tam bdi cic yéu t6 khdc.

Két luan

Luat T6 chic TAND niam 2024 véi nhitu diém méi gép phan tao hanh lang
phdp ly viing chic cho viéc tiép tuc kién toan t6 chiic bo mdy cua TAND, dua nganh
Toa dn phét trién ddp ung yéu ciu cua tinh hinh mdi, phut hgp véi dinh hudng xay
dung nén tu phdp chuyén nghi¢p, hién dai, cong bing, nghiém minh, liém chinh,
phung su Té qudc, phuc vu Nhan dan, bio vé cong ly, bio vé quyén con ngusi,
quyén cong dan, bao vé ché do xa hoi chu nghia, bao v¢ 161 ich cua Nha nudc, quyén
va loi ich hop phdp, chinh ding cua t6 chiic, cd nhan. @
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