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Tom tat
Ludt Viéc lam nam 2025 dugc Quéc Hoi thong qua ngay 16/6/2025, 6 hi¢u lyc ngay
01/01/2026 dugc danh gid cé nhiéu diém mdi dang chi y, tdp trung vao mé réng déi tugng
tham gia bdo hiém thdt nghiép (BH'TN) nham tang cuong bdo vé, duy tr viéc lam cho nguvi lao
déng (NLD) va hé tro doanh nghiép sit dung lao déng. Vi 55 diéu, Ludt Viéc lam nam 2025
da thé hi¢n nhiéu su thay déi cd vé lugng va chdt so vdi Ludt Viéc lam nam 2013. Trong pham
vi bai viét nay, tdc gid lua chon vdn dé nghién ciiu vé doi tugng tham gia va miic dong BHTN
theo quy dinh tai Ludt Viéc lam nam 2025. Muc tiéu cia tdc gid la phdn tich va danh gid cdc
diém méi trong cdc quy dinh vé doi tugng va miic dsng BH'TN, qua dé ddnh gid tdc déng ciia
cdc diém mdi nay dén thi truong lao dong trong boi cdnh ky nguyén sd cia ddt nudc; dong thoi
goi mé mgt s6 kién nghi vé cdc ngi dung can nghi dinh hudng ddn thi hanh Ludt Viéc lam nam
2025 quy dinh chi tiét.
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Abstract
Passed by the National Assembly on June 16, 2025, and effective January 1, 2026, the 2025
Employment Law is considered to have many notable new provisions. These provisions focus on
expanding the scope of unemployment insurance participation, aiming to enhance protection and job
sustainability for employees while supporting employers. The 55-article 2025 Employment Law
demonstrates significant changes in both quantity and quality compared to the 2013 Employment
Law. Within the scope of this article, the author chooses to research the insurance participants
and unemployment insurance contribution rates under the 2025 Employment Law. The objective
is to analyze and evaluate the new points in the regulations on participants and unemployment
insurance contribution rates. This analysis will assess the impacts of these new provisions on the
labor market in the context of the nation’s digital era and propose recommendations of provisions
that require guiding decrees for the implementation of the 2025 Employment Law.
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1. Vé d6i tuong tham gia bao hiém that nghiép theo Luat Viéc lam nam
2025 va danh gia tac dong
1.1. Sita d6i mét s6 quy dinh theo huing quy dinh chdt ché, cé sy tuong thich véi cdc
lugt co lién quan

Trong boi canh thi trudng lao dong bi tic dong béi hau qui caa dai dich
Covid-19, kinh t&bi thu hep va la sy phdt trién cta tri tué nhan tao (artificial intelligence,
Al) va tu dong hda dan dan dén tinh trang chuyén déi cong viée. Dua trén du lidu tu
layofts.fyi, trong thing 4/2024, hon 21.473 nhan vién bi sa thii béi 50 cong ty khdc
nhau. Tai Viét Nam, gan 60% doanh nghi¢p dugce khao st cho biét trong nam 2024
ho sé tuyén dung thém dudi 25% lao dong. Gan 100 cong ty mudn tuyén thém tu
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25 dén 50% nhan vién. Mot s6 cd nhan can lao dong thoi vy hodc tu do. Chi 1%
don vi muén tuyén dung nhi¢u hon 75% nhan vién.! Chinh vi vay, viéc trién khai
chinh sich bao hiém thit nghi¢p (BHTN) cang dong vai trdo quan trong, dic biét Ia
dai tuong tham gia BHTN phai duge phé cap, bao phu rong rii dé phdt huy y nghia
an sinh x3 hoi siu sic dén thi trudng lao dong Viét Nam trong béi canh nay. PBiém
mdi trong Luat Viéc lam nam 2025 vé d61 tuong tham gia BHTN da tiing budc thuc
hién dugec muc tiéu bao phu néu trén thong qua cdc nd1 dung nhu sau:

Thit nhdt, theo quy dinh trudc day (Biéu 43 Luat Viéc lam nam 2013), d6i tugng
tham gia BHTN bao gom nguoi st dung lao dong (NSDLD) va ngudi lao dong
(NLD) ¢6 hgp dong lao dong (HPLD) hoic hgp dong lam viéc tii da 03 thing trd lén.
Quy dinh néu trén chua phit hgp, chua tuong thich véi BLLD nam 2019, Luat Bao
hiém x3 hoi (BHXH) nim 2024 béi, chua bao qudt hét nhting NLD ¢6 HDLD tii da
01 thing dén dudi 03 thdng (day 1a nhém c6 nguy co mit viéc lam cao do khong ¢6
tinh chat thuong xuyén 6n dinh) khong thuoc déi tugng phai tham gia BHTN nhung
lai thuoc d6i tugng phéi tham gia BHXH bit budc (theo diém a khoin 1 Piéu 2 Luat
BHXH nim 2024). Bén canh d6, nhting nhém déi tugng lao dong nay cung khong
con phut hgp véi quy dinh caa Bo luat Lao dong (BLLD) nam 2019 vé loai HDLD?
gitia NLD vé1 NSDLD ntia do HDLD chi dugc chia thanh hai loai: HDLD khong xdc
dinh thoi han va HDLD xdc dinh thoi han (khong qud 36 thing), NLD phai ky HDLD
biang vin ban néu HDLD ¢6 thoi han tit mot thing tré 1én. Nhu vay, quy dinh vé déi
tugng tham gia trong Luat Viéc lam 2013 can phai dugce sia d6i dé€ dam bdo tinh thong
nhit véi quy dinh vé pham vi déi tugng tham gia BHXH bit buoc.’

Nhim khic phuc bit cap néu trén, di€ém a khoan 1 Pieu 31 Luat Viéc lam nim
2025 da dieu chinh d6i tugng NLD thu¢c nhém tham gia BHTN rit chi tiét, tuong
thich véi Pieu 13 BLLD nam 2019, diém a khoan 1 Di¢u 2 Luat BHXH nam 2024
cu thé nhu sau: “Nguoi lam viéc theo hgp dong lao dong khong xdc dinh thoi han,
hop dong lao dong xdc dinh thoi han tit da 01 thdng tré 1én, k€ cd trudng hgp ngusi
lao dong va ngusi st dung lao dong thda thuan biang tén goi khdc nhung ¢6 noi
dung thé hién veé viéc lam ¢6 trd cong, tién luong va sy quan ly, dieu hanh, gidm sdt
cia mét bén.” Biém mdi trén khong chi ¢6 tic dong quan trong vé mit théng nhit
gitia cdc luat ¢6 lién quan ma con ¢é y nghia mé rong dién bao phu déi tugng tham
gia BHTN,* phtt hop véi dudng 161, cha truong, chinh sich ctia Bang va Nha nudc
ta. Bong thoi, day cang la can ci d€ théng nhit trong viéc thuc hién thu nop cdc
loai bao hiém bit buoc tii quan hé lao dong; ngin chin nhiting trusng hgp NSDLD
¢6 tinh ky cdc hgp dong trd hinh® (nhu Hop dong khodn viéc, Hop dong dich vy,

1 Phong Cham séc va hd trg ngusi hoc (DSA), “Lan séng cit gidm nhan su ¢6 khién sinh vién lao dao?”, Trang
thong tin dién tir Pai hoc Kinh t¢ 'TP. H6 Chi Minh, 2023, https://ueh.edu.vn/cuoc-song-ueh/tin-tuc/lan-song-
cat-giam-nhan-su-co-khien-sinh-vien-lao-dao-712122app=true&app=true, truy cap ngay 28/10/2024.

2 Khoan 1 Bi¢u 20 BLLD nim 2019.

3 Pham Thj Thuy Nga, “Mot s6 trao déi vé cdc diém mdi trong quy dinh veé giao két hop dong lao dong
theo Bo luat Lao dong nim 20197, Tap chi Nghé Ludt, s6 3, 2020, tr. 25.

4 Pd Thi Dung, “Thuc trang phdp luat vé bio hiém thit nghiép tai Viet Nam”, D¢ tai nghién ciu khoa
hoc cap trudng: Phdp ludt qudc té va phdp ludt mét s6 quic gia trén thé gidi vé bao hiém thdt nghiép - Bai hoc kinh
nghiém cho Viét Nam, Trudng Dai hoc Luat Ha Noi, 2019, tr. 129.

5 Bio hiém xa hoi TP. Ho chi Minh, “Du kiéu trén déng bio hiém xa hoi”, Céng thong tin dien tir
BHXH TP. Hé Chi Minh, 2018, https://tphcm.baohiemxahoi.gov.vn/tintuc/Pages/bao-hiem-xa-hoi.
aspx?Catel D=0&ItemID=9457, truy cap ngay 7/1/2025.
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Hop dong thué thuc hién cong viéc. .. theo quan h¢ dan sy) dé “lich” khong dong
BHTN cho NLD. Pay cang la cin ci phdp ly quan trong d€ cdc co quan thanh tra
veé lao dong, thanh tra vé bao hiém ¢6 co s6 xti ly d6i véi nhiing NSDLD van ¢ tinh
“lich” quy dinh ca, lam dnh huéng dén quyén va 1¢1 ich hop phdp, chinh ding cua
NLD veé ché€ d6 bao hiém thit nghié¢p.

Thit hai, nhém NLBD lam viéc theo HDLD tii da 01 thidng tré 1én nhung lam
viéc khong tron thoi gian theo diém b khoan 1 Piéu 31 Luat Viéc lam nam 2025 da
dugc bd sung thuoc déi tugng tham gia BHTN néu ¢d téng muic tién luong trong
thdng bing hoic cao hon tién luong lam cin ci déng BHXH bit budc thip nhit
theo quy dinh cua Luat BHXH nim 2024. S6 di ¢6 diém mdi néu trén béi trong
thuc tién c6 rit nhiéu trudng hop doanh nghiép c6 tinh ky két HDLD véi NLD lam
viéc khong tron thoi gian (theo Piéu 32 BLLD nam 2019: NLD lam viéc khong tron
thoi gian hiéu 1a NLD ¢6 thoi gian lam viée ngin hon so véi thoi gian 1am viée binh
thuodng theo ngay hoic theo tuin hoic theo thing dudc quy dinh trong phdp luit
vé lao dong, thoa udc lao dong tap thé hoic ndi quy lao dong). Cu thé, cic doanh
nghiép thuong ky HDLD vdéi NLD va tinh cong thoi gio lam viée ngin hon so véi
thoi gio lam viéc binh thudng theo thdng, cé dudi 14 ngay lam viéc lién tuc nhiéu
thing dé khong tham gia BHXH, BHYT, BHTN cua cdc thing d6.° Viéc bé sung
thém d6i tugng déng bao hiém néu trén sé phdt huy hi¢u qua trong viéc ngin chan
cdc doanh nghiép ¢6 tinh st dung hinh thiic chdm ngay cong dudi 14 ngay lam viéc
lien tuc dé€ khong phai tham gia BHTN. Thém ntia, néu quy dinh cing nhic tit ci
NLD lam viéc theo HDLD tii da 01 thdng trd 1én bao gom ca ddéi tugng khong tron
thoi gian thi sé gy ra su mau thuan trong quy dinh vé muc luong lam cin cu tinh
déng BHTN va BHXH vi ho ¢6 muic luong hudng thip va nhiéu truong heop cé
thé khong dam bao muic t6i thiéu tién luong Iam cin cu tinh déng. Do dé, quy dinh
moi dua ra dp dung tham gia BHTN d61 véi nhting NLD lam vi¢c khong tron thoi
glan ma ¢6 téng muc tién luong trong thidng bing hoic cao hon tién luong lam cin
ci dong BHXH bit buoc thip nhit theo quy dinh ctia Luat BHXH dé dam bao tinh
tuong thich khi tinh nghia vu déng BHTN cho d61 tugng nay, khong lam xdo tron
vé mit nguyén tic cin cu tinh déng BHTN cua Luat Viéc lam nam 2025.

Thit ba, diém d khoan 1 Dieu 31 Luat Viéc lam nim 2025 b6 sung nhém déi
tuong tham gia BHTN Ia nguoi quan ly doanh nghiép, kiém sodt vién, nguoi dai
dién phan v6n nha nudc, ngudi dai dién phin vén cta doanh nghi¢p theo quy dinh
cua phdp luat; thanh viéen Hoi dong quan tri, Téng gidm d6c, Gidm déc, thanh vién
Ban kiém sodt hoic kiém sodt vién va cdc chuic danh quin ly khdc dugce bau caa hop
tdc xa, lién hiép hop tic xa theo quy dinh ciaa Luit Hop tic xa ¢6 hudng tién luong.
Déi tugng nay cung 1a d6i tugng tham gia BHXH bit buoc quy dinh tai diém 1
khoan 1 bieu 2 Luat BHXH nim 2024.

Nhu vay, viéc bd sung ba nhém déi tugng néu trén la can thiét nhim dim bao
tinh phit hgp, tuong thich gitia quy dinh ctia Luat Viéc lam niam 2025 vdi cdc luat khdc
vé nghia vu tham gia cdc loai bao hiém bit budc cua NLD va NSDLD. Ngoai ra, viéc
sta déi cdc quy dinh néu trén cang Ia co sé dé thuc hién muc tiéu mé rong déi tugng

6 Mai Chi, “Cé tinh “bé cong” hop dong lao dong”, Bdo Nguoi lao déng, 2025, https://nld.com.vn/co-tinh-
be-cong-hop-dong-lao-dong-196250611191149784.htm, truy cip ngay 15/8/2025.
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tham gia BHTN néu tai Nghi quyét 28-NQ/TW ngay 23/5/2018 cta Ban chdp hanh
Trung uong khéa XII vé cai cich chinh sich BHXH (sau day goi la Nghi quyét 28):
“Pén nim 2025, phin diu khoing 35% luc lugng lao dong trong do tusi tham gia
BHTN”, “Dén nim 2030, phin diu khoing 45% luc lugng lao dong trong do tudi
tham gia BHTN”. Viéc mé rong déi tugng BHTN trén day c6 tic dong ting nguon
thu cho Quy BHTN, doanh nghi¢p khong phai chi tra tr¢ cip mit viéc lam cho nhiing
lao dong trén khi nghi viéc tai don vi, tao dong lyc cho NLD an tim hon veé tuong lai,
¢6 “diém tua” khi khong may gap rui ro viéc lam, bi gidm thu nhap. NLD dugc tham
gia BHTN sé dugc hudng cdc ch€ do tu vin, gidi thi¢u viéc lam, ning cao trinh do
ky ning nghe, ting co héi chuyén déi viée lam va tao ra nhi¢u co hoi rong mé dé tim
ki€m viéc lam mdi phit hop giip NLD tu tin hon trong cudc séng.

1.2. Mé rong pham vi déi tugng khdc tham gia bdo hiém thdt nghiép

Nhin tit thuc tién két qua dat dugce tii d61 tugng tham gia BHTN theo Luat Viéc
lam nam 2013, trong nhting nim vita qua, s6 ngudi tham gia BHTN da taing nhanh
tti 5,99 tri¢u nguoi nim 2009 1én trén 13,32 triéu nguoi vao nim 2020, ting hon
02 Ian so véi nim 2009 la nam dau chinh sich dugc trién khai (chi€ém ty 1¢ khoing
27% lyc lugng lao dong trong do tudi).” Giai doan 2015-2023, s§ ngudi tham gia
BHTN ting qua cic nam (binh quan ting khoing trén 6%/nim), dén nam 2023, s6
ngudi tham gia BHTN chiém 31,5% luc lugng lao dong trong do tuéi.® Day Ia két
qua ding ké va c6 xu hudng khong ngling ting, song, d€ phin diu dat myc tiéu néu
“Giat doan dén nim 2030: Phin dau dat khoang 45% luc lugng lao dong trong do
tudi tham gia BHTN" thi viéc phdt trién mé rong dién bao phu BHTN can phai
dugc ditu chinh mé rong hon nua so véi quy dinh hién hanh.

bé tiing budc thyc hién dugc muc tiéu néu trén, khoan 4 Piéu 31 Luat Viéc
lam nam 2025 di b6 sung mot diém mdéi quan trong la thém cdc déi tugng khic,
dugc quy dinh nhu sau: “Uy ban Thusng vu Quéc hoi quyét dinh viéc tham gia bao
hiém thit nghiép d6i véi d6i tugng khdc ngoai d6i tugng quy dinh tai khoan 1 Pigu
nay ma ¢6 viéc lam, thu nhap 6n dinh, thusng xuyén trén co sé dé xuit cua Chinh
phu phit hop véi dieu kién phdt trién kinh t€ - xa hoi tling thoi ky”.

Chinh sich BHTN hi¢n nay chi dp dung cho nhém lao déng c6 HDLD, hop
dong lam viéc va chua mé rong dién bao phu dén nhém lao dong phi chinh thic - la
nhém lao dong ma tii [an sta d6i Bo luat Lao dong da nhan manh rit nhiéu vé sy cip
thiét xay dung cdc chinh sdch an sinh x3 hoi. Theo Bdo cdo “Téng quan veé lao dong
c6 viéc lam phi chinh thic 6 Viét Nam” duge Tong cuc Théng ké cong bs cho
thdy: tinh dén hét nam 2021, ¢ nudc c¢6 33,6 triéu lao dong c¢6 viéc lam phi chinh
thuic, chi€ém 68,5% tdng s6 lao dong ¢ viéc lam cd nudc - mot ty 1é qud 16n khong
dugc tham gia BHTN - chinh sdch an sinh ¢6 y nghia nhan vin va rit can thiét vdi

7 Nguyén Thé Manh, “Déi mdi chinh sich bdo hiém thit nghiép theo hudng ting cudng dao tao va dao tao
lai lao dong”, Tap chi Céng sdn, 2021, https://www.tapchicongsan.org.vn/web/guest/van_hoa_xa_hoi/-
/2018/824591/doi-moi-chinh-sach-bao-hiem-that-nghiep-theo-huong-tang-cuong-dao-tao-va-dao-
tao-lai-lao-dong.aspx#, truy cip ngay 16/10/2024.

8 Chinh phu, “Du ki¢én mé rong d6i tugng tham gia bio hiém thit nghiép, linh hoat muic déng”, Bdo di¢n
tir Chinh phii - Xdy dung chinh sdch, phdap ludt, 2024, https://xaydungchinhsach.chinhphu.vn/du-kien-mo-
rong-doi-tuong-tham-gia-bao-hiem-that-nghiep-linh-hoat-muc-dong-119240318192015462.htm, truy
cap ngay 16/10/2024.

9 Nghi quyét s6 28-NQ/TW ngay 23/5/2018 cia Ban chdp hanh Trung uong khod XII vé cai cich chinh
sich BHXH.
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ho. Lao dong phi chinh thuic cua Viét Nam khong chi lam viéc trong khu vyc phi
chinh thic ma con lam vi¢c khd dong trong khu vyc chinh thic. Nam 2021, ¢6 dén
42/63 tinh, thanh phd tryuc thu¢c Trung uong cé ty 1¢ lao dong phi chinh thiic trén
70%, tham chi nhiéu tinh con trén 80% va ty 1¢ thuan véi ho ngheo cua cdc tinh.'
Béi vay, khong c6 chinh sich BHTN cho nhém déi tugng chiém ty 1¢ ph6 bién nhu
trén [a moét vin dé bo ngo rit I6n, lam cin budc muc tiéu mé rong déi tugng bao phu
BHTN cua Bang va Nha nudc ta.

Thém vao d6, tai muc 2 phan I ctia Nghi quyét s6 28-NQ/TW ngay 23/5/2018
cua Hoi nghi [an thi bay Ban chip hanh Trung uong Pang khda XII vé cai cdch
chinh sich BHXH cung da chi ro bit cap néu trén: “Chinh sich BHTN chua thuc
su gin voi thi trudng lao dong, mdi tip trung nhiéu cho khu vyc chinh thuc, chua ¢
chinh sdch phu hop cho khu vuc phi chinh thiic (noi NLD dé bi tén thuong), con
ning veé giai quyét trg cdp thit nghi¢p, chua chu y théa ding dén cic gidi phdp phong
ngtia theo thong 1¢ quéc t€. Co ché quan ly, co ché tai chinh va t6 chic bo mdy thuc
hién BHTN con nhiéu diém bét cap. Cic ch€ do BHXH chua thé hi¢n day dua cdc
nguyén tic déng - hudng; cong bing, binh ding; chia sé va bén viing”. Viéc chua
trién khai dugc chinh sich BHTN cho nhting d6i tugng nay 1a béi con chua cing ¢
niém tin, ting muc do hai long ctia d6i tugng tham gia véi BHTN, do vay chua day
nhanh qud trinh gia ting s6 lao dong tham gia BHTN trong khu vuic phi chinh thuic.

Chinh do thyc t€ bit cap d6 ma viéc b6 sung quy dinh tai khoin 4 biéu 31
Luat Viéc lam nam 2025 ¢6 y nghia quan trong, sip téi sé ¢6 tic dong dén nhiing
déi tuong lao dong khdc khong thudc nhém ky HDLD/hop dong lam viéc cung ¢6
thé tham gia BHTN khi ¢6 viéc lam, thu nhap 6n dinh, thusng xuyén do Uy ban
Thuong vu Quéc hoi quyét dinh trén co s6 dé xuit cia Chinh phu phit hgp véi dieu
ki¢n phdt trién kinh t€ - xa hoi tiing thoi ky.

Diém mdi trén ¢d y nghia siu sic trong chuong trinh hanh dong muc tiéu cta
Chinh phti né luc chinh sich héa viéc lam cho nhung d6i tugng 6 viéc lam phi chinh
thuic trong thi trudng lao dong hién nay; dong thoi cing duge dit nhitu ki vong khi
di vao thuc tién thi hanh sé¢ dat dugc nhiéu két qua nhat dinh trong viéc mé rong dién
bao phu ty ¢ tham gia BHTN. Cu thé, quy dinh trén ¢6 tic dong dén nhiing nhém
lao dong mdi nay khi phai bo chi phi d€ dong BHTN. Mit khdc, viéc duge tham gia
BHTN sé gép phan duy tri, bao ddm viéc lam, phong ngtia thit nghiép cho ho.

2. Vé muc dong bao hiém that nghi¢p theo Luat Viéc lam nam 2025 va
danh gia tac dong

Theo quy dinh tai Diéu 57 Luat Viéc lam nam 2013, miic déng cua NLD va
NSDLD bing 1% tién luong thing. Quy dinh nay chua bio dam tinh linh hoat trong
diéu chinh miic déng BHTN, nhit Ia trong cdc trudng hgp thién tai, dich bénh,
khung hoing kinh t¢&, suy thodi khi Quy két du 16n. Thuyc t€ thoi gian qua da ¢6
trudng hop giam muc déng BHTN, d6 la trong béi canh dai dich Covid-19 xiy ra
tit nam 2020, Uy ban Thusng vu Qudc hoi da ban hanh Nghi quyét s6 03/2021/
UBTVQHI15 ngay 24/9/2021 ban hanh chinh sdch hé tr¢ NLD va NSDLD bi anh

10 Nhom PV, “Thuc ddy viéc lam bén viing cho lao dong phi chinh thic”, Bdo dién tit Bdng cong sin Viét Nam,
https://dcs.nhandan.vn/multimedia/mega-story/megastory-thuc-day-viec-lam-ben-vung-cho-lao-dong-phi-
chinh-thuc-678769.html, truy cap ngay 21/10/2024.
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huéng béi dai dich Covid-19 tit Quy BHTN, theo d6 NSDLD (khong bao gom co
quan nha nudc, t6 chuc chinh tri, t6 chudc chinh tri - xa hoi, don vi va trang nhan
dan va don vi su nghiép cong lap do ngan sdch nha nudc bio dam chi thudng xuyén)
dang tham gia BHTN trudc ngay 01/10/2021 duge gidm muic déng ti 1% xuéng
bing 0% quy tién luong thdng cta nhiing NLD thuéc déi tuong tham gia BHTN
trong thoi gian 12 thing, tii ngay 01/10/2021 dén hét ngay 30 thing 9 nam 2022
(Ditu 2 Nghi quyét).

Do dé, quy dinh muic déng BHTN bang 1% tién luong thing dugc dinh gid
Ia chua phti hop véi noi dung cdi cdch “linh hoat cia cdc chinh sich nhim dat dugc
muc tiéu mé rong dién bao phu” tai Nghi quyét 28, cang nhu chua thyc sy phut hop
truong hop thuc tién cd thé xdy ra.

Tu d6, bieu 33 Luat Viéc lam nim 2025 da diéu chinh quy dinh linh hoat muic
déng BHTN:“(a) Nguoi lao dong déng t6i da bang 1% tién luong thdng; (b) Nguosi
st dung lao dong dong t6i da bing 1% quy tién luong thing cua nhting ngudi lao
dong dang tham gia bio hiém thit nghiép”, tic 1a mic déng BHTN khong nhit
thiét phai [a 1%, ma c6 thé thip hon 1% tién luong thing. Tuy nhién, viéc quy dinh
déng “t61 da” khong ¢ nghia la NSDLD, NLD tuy nghi lya chon miic déng. Mtic
déng nay sé dugec Nha nudc diéu tiét cu thé, dp dung déi vdi tit ca d6i tugng tham
gia bao hiém thit nghié¢p. Quy dinh nhu vay khong chi hé tr¢ NLD sau khi ho bi
mit viéc lam ma con d€ ngin ngiia, han ché thit nghiép, hod trg cho NSDLD. Dong
thoi, quy dinh linh hoat néu trén ciing 1a co s6 phdp ly quan trong dé Chinh phu c6
tham quyeén di¢u chinh linh hoat tiing thoi k¥ thay vi quy dinh cing nhu hién nay,
can phai xin y kién va trinh Uy ban Thuong vu Quéc hoi ban hanh nghi quyét dieu
chinh khi ¢6 sy thay d6i vé miic déng so véi quy dinh hién hanh.

Quy dinh mdi néu trén ¢6 tic dong nhim giam ginh nang déi véi Nha nudc
khi phai bg trf nguon luc dé hod tro NLD, NSDLD trudc cdc rii ro ¢6 thé xdy ra nhu:
khing hoang thi trung, suy thodi kinh t€, dich bénh, thién tai, héa hoan, bio lut.. .;
g6p phian linh hoat trong quin ly, diéu hanh, phdt huy vai tro 1a cong cu quén tri thi
trudng lao dong cua chinh sich BHTIN.

Day cang 1a mot trong nhiing gidi phdp d€ trinh cho Quy BHTN két du qud
nhiéu, tao dieu kién ho trg cho doanh nghi¢p 6n dinh hoat dong san xuit kinh doanh,
tii d6 yén tim trong viéc tham gia BHTN, giam chi phi déng BHTN trong nhiing
dieu kién cu thé khi nuic déng BHTN dugc diéu chinh linh hoat. N6i dung nay phu
hop vdi noi dung ci cich tinh linh hoat cua cic chinh sich nhim dat duge muc tiéu
md rong dién bao phu quy dinh tai muc 3 phan III cta Nghi quyét s6 28-NQ/TW,
qua d6, nang cao vai trd quan ly, ting phé ciia Nha nudc trong thi truong lao dong, viéc
lam, gép phan bio dam an sinh xa hoi, ting cutng cdc ché€ do hé trg dac biét cho NLD
va NSDLD, nhit la trong cdc béi cianh ¢6 nhuing rui ro, dién bién bt ngo ¢d thé xdy ra.
3. Mot s6 kién nghi nham hoan thi¢én Nghi dinh huéng dan thi hanh Luat Viec
lam nam 2025 vé d6i tugng tham gia va muic dong bao hiém that nghiép

Mot la, vé do6i tugng NLD lam viéc theo hgp dong lao dong c6 ghi thda thuin
thu viéc thi thoi gian thu viéc ¢ tinh tham gia BHTN hay khong? Khoan 1 va
khoan 2 Diéu 31 Luat Viéc lam nim 2025 da néu ro d6i tugng tham gia BHTN
va d6i tugng khong tham gia BHTN cu thé tung trusng hgp. Tuy nhién, Diéu
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24 BLLD niam 2019 quy dinh noi dung thu viéc c6 2 cich thiic thé hién: (i) trong
HDLD; (11) trong hop dong thu viéc. Do d6, cung can lam ro déi tugng trudng hop
thoa thuan thi viéc ghi trong HPLD thi gidi quyét nhu thé nao?

Gia dinh, NSDLD ky két HDLD 01 nam véi NLD va trong HPLD dé ¢6
dieu khoan thoi gian thi viéc la 02 thing. Nhu vay, néu can cu vao khoan 1 Piéu 31
thit HDLD ¢6 thoi han tii du 01 thdng trd 1én thi NLD va NSDLD sé phai tham gia
BHTN ngay tui thing dau tién. Tuy nhién, néu qua 02 thing NLD lam thd khong
dat két qua, HDLD da ky sé chim duit thi truong hgp nay giai quyét nhu thé nao? Vi
vy, theo tdc gid, dé lam 1o truong hop nay cin bdm sit vao ban chit ctia nodi dung
thii viéc chi [a mét hinh thuc “lam thtt”, Iam quen véi cong viée va chua c6 su chic
chin veé viéc ¢6 dat hay khong nén tdc gia kién nghi nén bé sung trudng hgp NLD
lam viéc theo HPLD ¢6 néi dung vé thoa thuin thi viéc ma hét han thua viec NLD
van tiép tuc lam viéc thi thudc déi tugng tham gia, khi d6 co quan bao hiém sé truy
thu ctia cdc thing lam thu viéc trude dé chua déng, con truong hop NLD khong dat
két qua thu viéc phii chdm dut HDLD thi khong thudce déi tugng tham gia BHTN,
dé nhim tuong thich véi déi tugng NLD ky hop dong thu viée thi khong thuoce déi
tugng tham gia thu vi¢c theo khoan 2 Piéu 31 Luat Viéc lam nam 2025.

Bén canh d6, dé€ lam ro6 nghia vu ciia NSDLD trong truong hop NLD khong
thudc déi tugng tham gia BHTN tuong thich theo khoan 3 Piéu 168 BLLD nim
2019, tdc gia dé xuit bo sung trong nghi dinh hudng dan Luat Viéc lam nam 2025
né1 dung sau: “NLD theo quy dinh tai khoidn 2 Piéu 31 khi khong thudc déi tugng
tham gia BHTN thi NSDLD ¢6 trich nhiém chi trd thém cung lic véi ky trd luong
moét khoan tién cho NLD tuong ducng miic NSDLD déng BHTN cho NLD theo
quy dinh tai BLLD.”

Hai la, can ¢6 quy dinh [am 16 cdch xdc dinh “c6 viéc lam, thu nhap 6n dinh,
thudng xuyén” tai khoin 4 Pieéu 31 Luat Viéc lam. Nhu da phan tich 6 trén, viéc
b6 sung thém d6i tugng tai khoan 4 Piéu 31 Luat Viéc lam ¢ nhiéu y nghia quan
trong trong viéc mo rong do bao phu ch€ d6 BHTN nhung chua dugce lam 1o dinh
nghia, phuong thiic xdc dinh thu nhap nhu thé¢ nao Ia 6n dinh, thusng xuyén d¢ dua
dai tugng trén vao tham gia BHTN. Do d6, tic gid kién nghi cin ¢é quy dinh cu
thé Jam can cu xdc dinh “thu nhap 6n dinh, thudng xuyén” d€ xic dinh nhung déi
tuong nay la déi tugng tham gia BHTN. Theo tic gid, c¢d thé bé sung trusng hop cdc
cd nhan dugc tra tién cong, tién thu lao, tién chi khic khong tit HDLD ma ¢6 phit
sinh thu nhap véi thoi han ti 01 thdng tré 1én can duge xdc dinh 1a ¢6 thu nhap 6n
dinh, thudng xuyén, vi du nhu cd nhan cho thué nha, cd nhan cho thué xe... ma ¢é
thu nhap tti viéc cho thué vdi thoi han ti 01 thdng tré 1én cin duge xdc dinh la ¢6
thu nhap 6n dinh, thudng xuyén nhu véi NLD trong quan hé lao dong.

Ba la, mic du da b6 sung nhém déi tuong cé viéc lam, thu nhip 6n dinh,
thuong xuyén tham gia BHTN nhung quy dinh vé miic déng BHTN van chua
16 cho nhém déi tugng nay, ty 1¢ bao nhiéu va can ci vao con s§ nao dé€ tinh thu
nhip van con khd khé khan. Béi vay, tic gid kién nghi cin sém b6 sung quy dinh da
néu dé dam bio c6 hanh lang phdp ly 16 rang, cu thé va chat ché cho cdc nhém déi
tugng néu trén. Tu d6, lam ting tinh kha thi caa viéc ting miic do bao pha tham gia
BHTN cho nhting d61 tugng nay.
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Ve kién nghi nay, tdc gid dé xuit Viet Nam c6 thé tham khao thém quy dinh
phdp luat cua Phdp va Canada nhu sau:

(i) Tai Phdp," Luat Ty do lua chon nghé nghi¢p tuong lai (¢ hi¢u luc tit ngay
01/11/2019) mé rong déi tugng tham gia BHTN bit budc dén ngusi kinh doanh tu
do, bao gom: nguoi kinh doanh tu do phi nong nghiép, nguoi dieu hanh trong linh
viic nong nghiép, doanh nghiép bao hiém, mot s6 ngusi dieu hanh cong ty va nghé
si/tdc gia duge huéng BHTN. Mtuc déng bao hiém xa héi (goi 1a Bdng gép xa hoi
Chung CSG — mot loai thué khiu trii tai nguodn) cia ngudi kinh doanh tu do 12 9.7%
trén tong thu nhap va cdc khodn dong gép bao hiém xa hoi bit buoc.'

Nguoi kinh doanh tu do dugc huéng BHTN khi: 1. Hoat dong kinh doanh bi
ngting theo quyét dinh cua Toa dn; 2. Hoat dong kinh doanh bi ngting do khong kha thi
vé mit kinh t€ (doanh thu gidam it nhit 30%). Dé huéng BHTN, ngudi kinh doanh tu
do phai lam viéc t6i thiéu 24 thing ti khi bit dau hoat dong kinh doanh va phai ¢6 thu
nhap t61 thiéu €10,000/ mét nim trong hai nim trude thai diém ngling lam viéc. Muic
huéng BHTN 1a €800 trong khodng thoi gian 6 thing cho moi ngudi kinh doanh tu do.

(i) Tai Canada, H¢ théng Bio hiém viéc lam (Employment Insurance, EI) cta
Canada cung cdp BHTN (goi la “tr¢ cdp EI thong thuong”) cho cdc cd nhan bi mit
viéc lam ma khong do 161 cua ho, sin sang lam viéc va ¢6 kha ning lam viéc, nhung
khong thé tim dugc viéc am.” Ngu dan Ia nhém lao dong tu do duy nhit du dieu ki¢n
nhan trg cip tuong tu nhu trg cdp EI thong thuong. Tuy nhién, dieu ki¢n huéng, muic
hudng va thoi gian huéng dugce quy dinh khdc véi trg cdp EI thong thusng.'* Dieu
kién hudng trg cdp cia ngu dan phuy thudc vao thu nhap tii hoat dong dinh bit cd
trong thoi gian xét duyét huéng BHTN:"

Thoi gian xét duyét dé hudng tro cip ddnh bit cd mua he khong thé bit dau sém
hon tuan cia ngay 1 thdng 3, khong thé bit dau sém hon tuin ctia ngay 1 thing 9 d6i
V6i trg cip ddnh bit cd muia dong. Thoi gian xét duyét khong bit dau qud 31 tuin ngay
trudce khi bt dau giai doan hudng trg cip. Néu da nop don xin hudng trg cip va duge
chap thuan trong vong 31 tuin trudc do, thi thoi gian xét duyét duge tinh tii khi bit
dau giai doan huéng trg cip trude dén khi bit dau giai doan huéng trg¢ cip mdi.

Thu nhap dé du dieu kién hudng tr¢ cip sé thay déi tuy thudc vao ty 1é that
nghiép & khu vyc ngu dan sinh s6ng. Theo bang Thu nhap can thiét d€ du dieu kién
nhan tro cdp EI cho nghé dinh cd, ngu dan can kiém dugce té1 thiéu tu 2,500 do la
dén 4,200 do la trong thoi gian xét duyét

Tu kinh nghi¢ém cua hai quéc gia néu trén cung vdi xét trong diéu kién tinh
hinh kinh t€ xa hoi cia nudc ta va su tuong thich véi cdc luat ¢6 lién quan, tic gia de
xudt xem x¢ét quy dinh chi ti€t mic déng BHTN cua “déi tugng khic ma cé viéc
lam, thu nhap 6n dinh, thudng xuyén” t6i da bang 1% thu nhap do déi tugng dé tu

11 Unédic, “Unemployment insurance in Europe: Self-employed workers”, 2023, https://www.unedic.org/
storage/uploads/2024/01/08/TNS_EN_0501_uid_659¢12{824a29.pdf, truy cap ngay 21/1/2025.

12 Cleiss, “France’s social security scheme for selt-employed workers”, 2024, https://www.cleiss.fr/docs/,
truy cap ngay 21/1/2025.

13 Government of Canada, “Employment Insurance benefits”, 2024, https://www.canada.ca/en/services/
benefits/ei/ei-regular-benefit.html, truy cap ngay 24/1/2025.

14 André Léonard, “The Employment Insurance Program in Canada: How it Works”, 2010, tr. 10, https://epe.Jac-bac.
gc.ca/100/200/301/library_parliament/background._paper-ef/2010/2010-52/2010-52-eng.pdf, truy cap 24/1/2025.

15 Government of Canada, “EI Fishing benefits — Overview”, 2024, https://www.canada.ca/en/services/
benefits/ei/ei-fishing/eligibility. html, truy cap ngay 24/1/2025.
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lua chon nhung thip nhit bing muc tham chi€u va cao nhit bing 20 [in muc tham
chiéu tai thoi diém dong.

Ngoai ra, tic gid dé xuit cin sém bd sung cdc quy dinh vé cdc tiéu chi dinh gid
cin d6i quy BHTN lam can cui d¢ Chinh phu di¢u chinh muiic déng vao quy tlng
thoi diém cuaa tling nhém déi tugng. Viéc ¢6 co s6 cic bo tiéu chi dinh gid muic do
két du cta quy cung la can thiét, ting tinh khdch quan, minh bach d¢ dam bao c6 su
diéu chinh trong tiing thai ki thich hgp, tling budc phdt trién méi quan he¢ lao dong
hai hoa, bén viing gitia ba bén NLD - NSDLD va Nha nudc.

Két luan

Thong qua bai viét nay, tdc gia da phan tich, binh luan mot s¢ diém mdi co ban
cua Luat Viéc lam nam 2025 veé d6i tugng tham gia va muic dong bao hiém that nghiép,
ddnh gid tic dong cua cdc diém mdi nay dén quan hé lao dong hién nay; trén co s6 do,
téc gid dé xuit 03 (ba) gép y nham goi mé hoan thién quy dinh cin duge nghi dinh
hudng dan thi hanh Luat Viéc lam nam 2025 bé sung dé lam ro6, gép phin tang tinh kha
thi khi dua Luat Viéc am nim 2025 vao thyc tién thi hanh, ké tit ngay 01/01/2026,
ddp ung yéu ciu cua thuc tién khdch quan trong nén kinh té thi trudng. @

Tai lieu tham khao

[11  Mai Chi, “Cé tinh “bé cong” hgp dong lao dong”, Bdo Nguvi lao déng, 2025, [trans: Mai Chi,
“Intentionally “bending” labor contracts”, Newspaper Nguoi lao dong, 2025]

[2]  Chinh phu, “Du ki¢n md rong d6i tugng tham gia bao hiém that nghi¢p, linh hoat nuic déng”, Bdo
dién tir Chinh phit - Xdy dung chinh sdch, phdp ludt, 2024 [trans: Government, “Expected expansion
of unemployment insurance participation and flexible contribution rates”, Government E-newspaper -
Policy and Law Making, 2024]

[3]  Cleiss, “France’s social security scheme for self-employed workers”, 2024

[4] Do Thi Dung, “Thuc trang phdp luat vé bao hiém thit nghiép tai Viet Nam”, D¢ tai nghién ciu khoa
hoc cdp trudng: Phdp ludt quéc té va phdap ludt mgt s6 quéc gia trén thé gici vé bdo hiém thdt nghiép - Bai hoc
kinh nghiém cho Vi¢gt Nam, Truong Pai hoc Luat Ha No¢1, 2019 [trans: Do Thi Dung, “The Current
Situation of Unemployment Insurance Law in Vietnam,” International Law and the Laws of Various
Countries on Unemployment Insurance - Lessons for Vietnam, A Research Project at Hanoi Law University|

[5] Pham Thi Thuy Nga, “Mot s6 trao déi vé cic diém mdi trong quy dinh vé giao két hgp dong
lao dong theo Bo luat Lao dong nam 20197, Tap chi Nghé Ludt, s6 3, 2020 [trans: Pham Thi Thuy
Nga, “Some Observations on the New Regulations Concerning the Conclusion of Labor Contracts
Under the Labor Code of 2019”, Journal of Legal Profession, No. 3, 2020]

[6] Bio Ngoc, “Lan séng sa thai cong ngh¢ dang tran sang qudc gia dong dan nhit the giéi?”, ViEconomy
Tech connect, 2024 [trans: Bdo Ngoc, “Lan song sa thii cong nghé dang tran sang qudc gia dong dan
nhét thé gi6i?”, VinEconomy Tech connect, 2024]

[7] Nhoém PV, “Thuc ddy viéc lam bén ving cho lao dong phi chinh thuc”, Bdo di¢gn tir Ddng cdng
san Vit Nam [trans: Reporter Group, ‘“Promoting sustainable employment for informal workers”,
Communist Party of Vietnam Electronic Newspaper|

[8] Phong Chim séc va hd tr¢ ngusi hoc (DSA), “Lan séng cit gidm nhan sy c6 khién sinh vién lao
dao?”, Trang thong tin dién tit Pai hoc Kinh t¢ TP. H6 Chi Minh, 2023 [trans: Department of Student
Care and Support (DSA), “Will the wave of layofts cause students to sufter?”, Ho Chi Minh City
University of Economics website, 2023]

[9]  Unédic, “Unemployment insurance in Europe: Self~employed workers”, 2023

[10] Government of Canada, “EI Fishing benefits — Overview”, 2024

[11] Government of Canada, “Employment Insurance benefits”, 2024

[12] André Léonard, “The Employment Insurance Program in Canada: How it Works”, 2010

[13] Nguyén Thé Manh, “Déi mdi chinh sich bao hiém thit nghié¢p theo hudng ting cusng dao tao va dao
tao lai lao dong”, Tap di' Cong sdan, 2021 [trans: Nguyen The Manh, “Innovation of unemployment
insurance policy towards enhancing training and retraining of workers”, Communist Review, 2021]





