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Tom tat
Bai viét phdn tich nhomg tiéu chi dé xdy dyng cdc quy dinh phdp ludt vé thuc hanh kinh doanh
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huc hanh kinh doanh ¢6 trich nhi¢m (responsible business practices, RBP), la

mot khdi niém chi viéc thuc hanh cdc hoat dong kinh doanh trén co s6 tuan
thu phdp luit va dong thai can nhic cdc tic dong cta hoat dong kinh doanh dén cdc
yéu t6 con ngudi, xa hdi va moi trudng.! RBP 1a mot khdi niém duge phdt trién va
nang cap tii khdi niém trich nhiém xa héi cia doanh nghiép (corporate social responsibility,
CSR). So sinh vé1 CSR, mét khdi niém da xudt hién tii 1au doi, RBP dit yéu ciu tuan
tha cho doanh nghi¢p 6 muic d6 cao hon, cting nhu dit ra nghia vu cho nha nudc phai
tham gia vao viéc hoan thién cic chinh sich - phdp luat nhim dit ra cdc tiéu chuén,
nghia vu cho doanh nghi¢p trong viéc cin nhic cdc tic dong dén xa hoi, con ngudi va
moi trudng trong qud trinh kinh doanh.? RBP ¢ pham vi rit rong, bao gom ba yéu
t6 la con nguoi, xa hoi va moi trudng. Bai viét nay chi tip trung phan tich cic yéu t6
lién quan dén RBP trong cdc vin dé vé moi trudng (environmentally responsible business
practice, ERBP).

1 Bo quy tic hudng din veé kinh doanh va quyén con ngusi cua Lién hop quéc (UNGP), Nguyén tic 11,
Nguyén tic nén ting A. Xem: Bo Tu phdp, D¢ dan ban hanh chuong trinh hanh déng qudc gia hoan thi¢n chinh
sach va phdp lugt nham thiic ddy thic hanh kinh doanh c6 trach nhi¢m tai Viét Nam, 2023, tr. 10 — 11.

2 Brent D. Beal, “What is CSR?”, in Corporate social responsibility: Definition, core issues, and recent development,
SAGE Publications, 2014, tr. 1 - 3, DOL: https://doi.org/10.4135/9781483388014; Olufemi Amao,
Corporate social responsibility, human rights and the law, Routledge Publications, 2011, tr. 55 — 59.
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Hi¢n nay, viéc ban hanh cic quy dinh phdp luat nham thic diy ERBP Ia can
thiét déi véi Viét Nam dé dam bio doanh nghi¢p Viét Nam c6 thé tham gia vao hoat
dong thuong mai qudc t&€. Cdc doanh nghi¢p 6 nhung qudc gia da ban hanh quy dinh
phdp luat vé ERBP ¢6 nghia vy thudng xuyén thdm dinh chudi cung ting cia minh
dé xem xét liéu cdc doanh nghiép khdc trong chudi cung ting c6 tuan thu cdc quy dinh
vé bio vé moi trudng hay khong.* Pong thoi, cdc doanh nghiép trén cting ¢ nghia vu
phai cong bé thong tin thAim dinh ra cong ching. Viéc ¢6 doanh nghiép trong chudi
cung tng vi pham cdc quy dinh vé bdo vé moi truong cd thé giy ra anh hudng tiéu
cuic dén danh, tao ra nhting hé¢ qua nhu bi suy gidm vé 161 nhuin hay nang hon la bi
khiéu ki¢n.* Pon ci nhu trudng hgp cong ty BNP Parisbas bi khiéu ki¢n do da ¢6 su
hé tr¢ tai chinh cho Marfrig, mét doanh nghiép da vi pham cic quy dinh vé bao v¢
moi trudng ctng nhu da ¢ hanh vi phd riing nghiém trong tai Brazil.” Bén canh do,
viéc tham dinh chudi cung ting yéu cau cdc doanh nghi¢p can phai thu thap rit nhiéu
thong tin vé moi trudng ti cic doanh nghiép khdc nam cung chudi cung tng va viéc
thu thap cic thong tin tii nhiing doanh nghiép 6 cic qudc gia da ban hanh quy dinh vé
ERBP sé don gian hon. Béi g, cic quy dinh vé ERBP ¢6 su yéu cau cdc doanh nghiép
phéi cong khai thong tin cho cong ching, diéu nay gitip cho viéc ti€p can thong tin
trd nén thuin tién va lam giam dp luc, chi phi cua doanh nghiép trong qud trinh thuic
hién chudi cung ung.®

Dé 6 thé dim bio cic quy dinh vé ERBP dugc xiy dung va thuc thi mot cich
hi¢u qua, viéc xem xét, d6i chi€u quy dinh phdp luat Viét Nam vdi cic tiéu chuin
qudc t& la dieu vo cuing can thiét. Bai vi€tphan tich va dinh gid cic quy dinh vé ERBP
trong Hi¢p dinh thuong mai tu do Lién minh chau Au - Viét Nam (European Union
— Vietnam Free Trade Agreement, EVFTA) va Hi¢p dinh D61 tic Toan dién va Tién
béd xuyén Thdi Binh Duong (Comprehensive and Progressive Agreement for Trans-Pacific
Partnership, CPTPP). Cu thé, bai viét phan tich Bo quy tic cta Lién hgp quéc vé kinh
doanh va nhan quyén (United Nations Guiding Principles on Business and Human Rights,
UNGP) va B¢ huéng dan cua T6 chiic Hop tdc va Phdt trién Kinh t€ (Organisation for
Economic Co-operation and Development, OECD) cho cdc doanh nghiép da qudc gia.” Béi
vi, EVFTA va CPTPP khong quy dinh chi tiét vé ERBP ma dan chi¢u vé cdc tiéu
chuin nay. Dong thoi, tic gia cing tham khio phdp luat ctia Phdp va Nhat Ban. Phdp
la moét quéc gia thudc EU va viéc nghién ciu phdp luit cia Phdp sé gitip cho Viét Nam
hiéu dugce phan nao cdch thic ban hanh cic quy dinh vé ERBP theo tiéu chuin caa
EU; tu d6 ting kha ning tuan tha nhiting tiéu chuan vé ERBP trong EVFTA. Nhat
Ban, Ia quéc gia thanh vien CPTPP cung 1a mét trong nhing quéc gia di dau trong

3 Nguyén Thi Quynh Anh, “Thuc hanh kinh doanh ¢6 trich nhiém trong chudi cung ting toan cau”, Ki yéu
hoi thio Cdc chinh sdch thiic ddy kinh doanh ¢ trach nhi¢m & Viét Nam — Kinh nghi¢m va thuc tién, 2024, tr. 41
— 43; Almut Schilling-Vacflor, Maria-Therese Gustafsson, “Towards more sustainable global supply chains?
Company compliance with new human rights and environmental due diligence laws”, Environmental Politics,
Vol. 33(3), 2024, tr. 430 — 431, DOI: https://doi.org/10.1080/09644016.2023.2221983

4 Robert Innes, “A theory of consumer boycotts under symmetric information and imperfect competition”, The
Economic_Journal, s6 116(551), 2006, tr. 371 — 372, DOL: https://doi.org/10.1111/5.1468-0297.2006.01084.x

5 BNB Paribas Deforestation, https://plan-vigilance.org/wp-content/uploads/2020/06/BNP-Deforestation-
VENG.pdf, truy cap ngay 5/2/2025.

6 Alice Evans, “Overcoming the global despondency trap: Strengthening corporate accountability in supply
chains”, Review of International Political Economy, Vol. 27(3), 2019, tr. 658 — 659, DOI: https://doi.org/10
.1080/09692290.2019.1679220

7 bitu 20.10 CPTPP; bitu 13.10.2(e) EVFTA.
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viéc thiic ddy cdc tiéu chudn vé CSR tai chau A.® Viéc nghién ciiu cdc tiéu chudn cua
phdp luat vé ERBP tai Nhat Ban sé giip cho Viét Nam dinh hinh duge phin nao
nhiing tiéu chudn vé ERBP tai chau A vi xiy dung nhiing quy dinh phdp luat vé
ERBP mot cdch phut hop. T cdc co s6 trén, bai viét khdi qudt hoa cic tiéu chi chung
d6i véi viee ban hanh cdc quy dinh lién quan dén ERBP va dua ra cic dinh huéng phu
hop cho phdp luat Viét Nam.

1. Nghia vu cong khai thong tin vé moi truong trong viéc thuc hanh kinh
doanh co trach nhiém dé6i véi moi truong

Tinh dén thoi diém hién tai, Viét Nam da thong qua D¢ dn Ban hanh Chuong
trinh hanh dong qudc gia, hoan thi¢n chinh sich phdp luat nhim thic ddy thuc hanh
kinh doanh ¢6 trich nhiém tai Viét Nam. Lién quan dén vin d¢ moi trudng, e dn tap
trung vao moét s6 vin dé cha dao nhu xti ly 6 nhiém moi trudng (bao gom ca xu ly chit
thii, nudc thai), bién d6i khi hau va minh bach vé thong tin.” Bén canh dé, B¢ dn cung
dé cap UNGP nhu mot trong nhiing tiéu chudn dé tham khio va thuc hién."” Hién
nay, Luat Bio v¢ moi truong niam 2020 da ¢é quy dinh lién quan dén trich nhi¢m cta
doanh nghi¢p d6i véi moi trudng la quy dinh vé cong khai thong tin vé moi trudng.
Quy dinh nay yéu cau doanh nghiép cong khai thong tin vé chit 6 nhiém, thong tin
ve chit thai, nudc thai, khi thai va cdc loai chat thai khdc theo quy dinh cua phdp luat,
thong tin vé hoat dong biao v¢ moi trudng, thong tin vé gidy phép moi trudng, dinh
gid tic dong moi truong, thong tin vé bao vé da dang sinh hoc..."

C6 thé thiy, cic quy dinh vé bit buoc cong khai thong tin méi trudng sé gop
phan thiét lap cdc nén ting quan trong dé Viét Nam phdt trién khung phdp ly vé ERBP
pht hgp hon véi cdc tieu chuin qudc té. Viec cong khai thong tin chinh [a mot trong
nhting nén ting d€ dam bio doanh nghiép tuan thu cic quy dinh vé méi trusng va diy
manh vi¢c thuc hién ERBP. Viéc cong khai thong tin cting gép phin nang cao cic tiéu
chuin vé moi trudng cia doanh nghi¢p. Cu thé, ké ca khi doanh nghiép di tuan thu
nhting quy dinh cta ludt moi trudng, nhung chi vira dat muic téi thiéu, viéc cong khai
thong tin ¢d thé Iam cho doanh nghiép bi dinh gid 1a chua quan tim dén moi truong
va lam gidm khd niang canh tranh véi nhing doanh nghiép ¢é muc do tuan thu cao.
Tuy nhién, can phai ¢6 su dieu chinh Pieu 114 Luat Bio vé moi truong nam 2020 vé
pham vi cic doanh nghiép c6 nghia vu cong khai thong tin vé moi truong dé dam bao
su 10 rang veé thong tin. Cdc tiéu chi xdc dinh doanh nghiép nao ¢6 nghia vu cong khai
thong tin vé moi trudng van con duge quy dinh moét cdch roi rac, giy ra su khé khan
trong viéc xdc dinh doanh nghiép nao c¢6 nghia vu cong khai thong tin vé moi trudng.
Cu thé, bieu 114 Luat Bio vé mai trusng nam 2020 khong quy dinh cy thé doanh
nghiép nao can phai cong khai thong tin méi trudng ma theo hudng chi quy dinh cdc
thong tin moi trudng can cong khai; Piéu 102 Nghi dinh 02/2022/ND-CP ngay
10/1/2022 ciua Chinh phu quy dinh chi i€t moét s¢ ditu caa Luat Bao vé moi trudng

8 Motoki Ono, “CSR in Japan: Unique features and recent trends”, The Tokyo Foundation, 2022, https://
www.tokyofoundation.org/research/detail. php?id=912, truy cap ngay 7/2/2025; Lu K¢ Truong, Phan
B4 Pat, “Thuc tién thuc hanh kinh doanh ¢6 trach nhiém tai Nhat Ban va moét s6 kinh nghiém nang cao
hi¢u qué thuc hién tai Viet Nam”, Hoi nghi d6i thoai: Hoan thi¢n chinh sdch va phap lugt thiic ddy thic hanh
kinh doanh cé trach nhi¢m tai Viét Nam, Bo Tu phdp, Ha Noi, 2024, tr. 189 — 190.

9 Bo Tu phdp, tldd, tr. 64 — 66.

10 Bo Tu phip, fldd, tr. 14 - 15.

11 Khodin 3 Pi¢u 114 Luat Luat Bio v¢ moi trudng nim 2020.
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6 ligt ké mot s6 d6i tugng phai doanh nghiép cong khai thong tin moéi trusng nhung
khong hoan toan tuong thich véi Bieu 114. Vi dy, thong tin vé moéi truong can phai
cong khai bao gdm cdc néi dung nhu: thong tin vé chit 6 nhiém, dong thai cdc chit 6
nhiém ra moi trudng, ngudn 6 nhiém; cong tic bio v¢é moi trudng; thong tin vé chit
thii rin, chét thai nguy hai, nudc thai, khi thii va cdc loai chét thai khdc theo quy dinh
ctia phip luat... tuy nhién Pidu 102 Nghi dinh 02/2022/ND-CP ngay 10/1/2022
cia Chinh phu chi yéu cau doanh nghi¢p cong khai bio cio dinh gid tic dong moi
trudng, quan tric ty dong, lién tuc nudc thai, bui, khi thai cong nghiép hoic quan
tric nudc thai, bui, khi thii cong nghiép dinh ky. Ngoai ra, Pieu 114.3.d Luat Bio v¢
moi trudng 2020 quy dinh déi tugng cong khai thong tin moéi trusng 1a moi t6 chiic,
cd nhan bao gdm ca moi doanh nghié¢p nhung Piéu 102 Nghi dinh 02/2022/ND-CP
ngay 10/1/2022 cia Chinh phu chi dit ra nghia vu cong khai thong tin moéi trudng
cho chu du dn dau tu, co s6, chu dau tu xay dung va kinh doanh ha ting khu sin xuit,
kinh doanh, dich vu tip trung, cum cong nghiép.

Theo khuyén nghi caa UNGP, qudc gia phiai dim bio nhting tiéu chuin, yéu
cau vé ERBP trong cdc quy dinh phdp luat dugc quy dinh mét cdch ro rang, cu thé.
Viéc dua ra nhting tiéu chudn r6 rang sé gitip cho cic doanh nghiép chu dong hon
trong viéc tuan thu cdc quy dinh vé ERBP; dong thoi, cang gép phan giip viéc thuic
hién theo cdc quy dinh vé ERBP dugc nhit qudn.'? Phdp di cu thé hda yéu cau nay
bing cich quy dinh doanh nghiép c¢6 trich nhiém cong khai thong tin moi trusng
dua trén tieu chi vé s6 lugng nhan cong ctia doanh nghi¢p va doanh thu rong hang
nam." Trong phdp luat Nhat Ban, cic quy dinh vé bit buoc cong khai thong tin moi
truong van chua duge ban hanh. Tuy nhién, Nhat Ban van ¢é nhting vin ban hudng
dian vé ERBP do hai t6 chiic Ia Co quan Hop tic qudc t€ Nhat Ban (Japan International
Cooperation Agency, JICA) va Ngan hang Hop tic quoc t€ Nhat Ban (Japan Bank for
International Cooperation, JBIC) ban hanh. Nhting doanh nghié¢p nao la thanh vién caa
hai t6 chuic trén sé ¢6 trach nhiém phai thuc hi¢n cong khai thong tin vé méi trusng.™
Nhin chung, quy dinh ctia Phdp va Nhat Ban da thé hién hai huéng ti€p can khdc nhau
déi véi ERBP, bao gom viéc ban hanh cdc quy dinh phdp luat va diéu chinh mém
thong qua cdc tiéu chi. Du ¢6 su khdc nhau, nhung ca hai quéc gia déu dam bio duge
sy 1o rang trong cdc tiéu chuan, yéu cau vé cong khai thong tin vé moi trusng déi véi
doanh nghi¢p d€ thuc hi¢n ERBP.

Tuy nhién, d€ dua ra nhting tiéu chi cu thé cho cic doanh nghiép cé nghia vu
cong khai thong tin vé moi trudng can phai ¢ thém sy nghién cudu chi tiét, cu thé hon
veé cic khfa canh kinh t€, x3 hoi va moi trudng cta Viét Nam. Tu d6, xiy dung dugce ra
nhting tiéu chi phtt hgp véi phdp luat Viét Nam. Viét Nam c6 thé hoc tap kinh nghiém
cua cdc nudc, xem xét viée lugng hda tiéu chi doanh nghi¢p phii cong bé thong tin
moi trudng theo quy moé von, nguoi lao dong, quy mo du dn hoic tién xa hon khi yéu
cau toan bo doanh nghiép phai cong bé thong tin moi trudng,.

12 UNGP, Nguyén tic 2, Nguyén tic nén ting A.

13 Article 225-105, Commercial Code.

14 JBIC, “Japan Bank for International Cooperation Guidelines for confirmation of environmental and social
considerations”, Japan Bank for International Cooperation, 2022, tr. 13, https://www jbic.go.jp/en/business-
areas/environment/image/Environemtal_Guidelines_2022.pdf, truy cap ngay 5/2/2025; JICA, Japan
International Cooperation Agency Guidelines for environmental and social considerations, 2022, tr. 12.
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2. Tham dinh rai ro moi truong trong viéc thuc hanh kinh doanh c6 trach
nhi¢m dé6i véi moi truong

Phdp luat Viet Nam quy dinh nghia vu cua doanh nghiép déi véi tham dinh rai ro
moi trudng tai Luat Bao vé méi trusng nam 2020 ctiing nhu nhiéu van ban khdc ¢6 lién
quan nhu Luit Pa dang sinh hoc naim 2008, Luat Lam nghi¢p nim 2017 va Luat Thu¢
bao vé moi trudng nim 2010. Ban than doanh nghiép cung cé nghia vu thyc hién dinh
gid tdc dong moi truong khi thuc hién nhtng du dn ¢6 kha nang tic dong tiéu cuc dén
moi trudng. Bén canh dé, Luat Pau tu nam 2020 cung quy dinh cdc nganh san xuit
vat liéu mdi, ning lugng mdi, nang lugng sach, nang lugng tdi tao; sin xuit san phim
1€t kiém niang luong dugce nhan uu dai, trong d6 ¢6 uu dai vé mién, gidm tién su dung
dit, tién thué dit, thué su dung dit." Ngoai ra, Viét Nam ctng da ¢d nhiting ché tai déi
vdi cdc doanh nghi¢p vi pham quy dinh phdp luit vé bao v¢ méi trudng,

Tuy nhién, phdp luat Viét Nam van chua cé nhing quy dinh tic dong sau hon
vao hanh vi ctia doanh nghiép, ¢ khi nang thic ddy doanh nghiép tuan thu quy dinh
cta phdp luat moi trudng khong chi via da nguéng yéu cau ma nim 6 muic cao hon.
Dbay cang Ia mot trong nhting nguyén nhan lam cho cic quy dinh vé trich nhi¢m caa
doanh nghi¢p déi véi vin dé bao vé moi trudng 6 Viét Nam van chua thé dat duge
hiéu qua cao.'

Vily do d6, nhém tic gia dé xuit bé sung mét dieu khoan ve tham dinh rdi ro vé
moi trudng trong Luit Doanh nghiép nam 2020. Pé dn Ban hanh chuong trinh hanh
dong qudc gia, hoan thién chinh sich phdp luat nhim thuic ddy thuc hanh kinh doanh
¢6 trach nhiém tai Viét Nam khong yéu cau phai ban hanh cdc quy dinh vé thdm dinh
rai ro. K& hoach hanh déng cia Viét Nam cung khong dé cap dén vin dé nay. Tuy
nhién, viéc thuc hién thim dinh rai ro lai Ia can thi¢t do EVFTA, CPTPP déu dan
chiéu cdc hudng dan qudc t€. Cu thé, viec thim dinh rii ro [a mot yéu cau quan trong
duge cd UNGP lan Hudng dan cua OECD khuyén nghi."” Vi vay, viéc xay dung cic
quy dinh vé thdm dinh rai ro vé moi trudng la can thiét d¢€ dam bio Viét Nam tuan
tha theo cdc yéu cau cia EVFTA va CPTPP.

Trong quy trinh thim dinh, co quan thim dinh sé¢ xem xét ca nhting tic dong
tieu cyic dén moi trudng hién huu va tiém tang cua doanh nghiép. Pay con duge goi la
phuong phdp ti€p can dua trén rai ro (risk-based approach). Theo noi dung cia phuong
phdp tiép cin nay, cdc doanh nghi¢p sé tién hanh ra sodt cic rui ro lién quan dén moi
truong da xudt hién va ¢é kha ning xuit hién trong qud trinh van hanh ctia doanh
nghi¢p. Tu nhting két qua ctia hoat dong tham dinh, doanh nghiép phai dua ra nhting
bién phdp khic phuc sao cho phtt hgp véi miic do lién quan cia doanh nghi¢p dén tic
dong tieu cyc. Nhiing bién phdp khic phuc phai duge sy tham vin y kién cua cdc bén
lién quan va dugc kiém tra tinh hi¢u qui hing nim." Can luu ¥ ring, hoat dong thim
dinh caa doanh nghi¢p sé dugc thuc hi¢n é ca pham vi no1 bé 1an bén ngoai va duge
thuc hién dinh k¥ hing nim. N6i cich khdc, doanh nghiép can phai xem xét cdc vin

15  Pieu 15 va diém b khoan 1 Biéu 16 Luat Pau tu nam 2020.

16 Tran Thang Long, Tran Huynh Thanh Nghi, Duong Qudc Thi, “Kinh nghiém qudc t€ vé xiy dung chinh
sdch, phdp luat vé kinh doanh ¢6 trich nhiém déi véi bio vé mai trudng — Bai hoc cho Viét Nam”, Ky yéu
hoi thio Cdc chinh sdch thiic ddy kinh doanh c6 trach nhi¢m & Viét Nam — Kinh nghi¢m va thic tién, 2024, tr. 4-5.

17 UNGP, Nguyén tic 17, Nguyeén tic thuc hién B; T6 chiic hgp tdc va phit trién kinh t&, Xem OECD, OECD
guidelines for multinational enterprises on responsible business conduct, OECD Publishing, Paris, 2020, tr. 14.

18 UNGP, Nguyén tic 20, Nguyén tic thuc hién B.
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dé vé moi truong trong chudi cung ting. P61 véi hudng dan ctia OECD, van ban nay
con dua ra nhing vin dé vé moi trudng can phai dugc tap trung la: (i) bién d6i khi hau;
(1) suy giam da dang sinh hoc; (iii) suy giam vé hé sinh thdi dit, bién va mit nudc; (iv)
phd riing; (v) 6 nhiém khong khi, nudc va dit; (vi) quan tri chat thai khong hi¢u qua.”

Bén canh d6, can phan bi¢t gitia quy dinh vé tham dinh rai ro moi trudng va quy
dinh vé dinh gid tic dong moi truong duge quy dinh trong Luat Bao v¢é moi trudng nim
2020. Piém khdc biét dau tién, d6 la déi tugng cia hoat dong thim dinh [a cdc doanh
nghiép, con déi tugng cta hoat dong dinh gid tic dong moi trudng la cdc du dn dau .
biém khdc biét thu hai, d6 [a hoat dong tham dinh rti ro dugc thuc hién thusng xuyén,
dién ra hing nim, trong khi dinh gid tic dong moi trusng yéu cau doanh nghi¢p phai
thuc hién vao thsi diém bit dau du dn hoic trong qud trinh du dn van hanh nhung ¢é
su thay d6i vé quy mo, tic dong ctia du dn dén moi trusng.” Piém khdc biét thii ba, d6
Ia thAim dinh rai ro méi trudng dugce thuic hién trong pham vi rit rong, bao gom ca qud
trinh van hanh ctia doanh nghi¢p va ca chudi cung ting, trong khi dinh gid tic dong moi
trudng chi gidi han trong pham vi xay dyng, van hanh dy dn dau tu.

C6 thé nhan dinh, nghia vu thim dinh rdi ro [a mét nghia vu bé sung cho doanh
nghiép, ning cao muic do tuan thu cua doanh nghiép vugt qua nhing tiéu chuin moi
trudng phé thong. Pong thai, nghia vu nay cing gép phan han ché cdc tic dong tiéu
cuic ctia doanh nghiép dén moi truong. Moi doanh nghi¢p déu sé ¢6 nhiing tic dong,
muic do tic dong dén mai truong theo nhiing cich khdc nhau. Viéc chi tuan thu theo
cdc tieu chudn moi trudng phé thong c6 thé khong dam bio han ché dugce cdc tic dong
tiéu cuc cua doanh nghiép d6i véi moi trudng, dic biét trong trudng hop cic yéu t6
moi trudng bi bién d6i (bao, lu lut, ning han) lam cho cdc tiéu chuin trong thoi diém
dé6 khong phtt hgp va ¢6 kha nang gy ra nhiing tai nan vé moi trudng. .. Pay la nhting
yéu t6 ma luat khong thé du dodn hoan toan, chi ¢ cic doanh nghi¢p c6 kha nang cha
dong xdc dinh va dua ra nhiing giai phdp phu hgp.

Tuy nhién, d€ dam bdo tinh hiéu qua cua quy dinh vé thdim dinh rdai ro moi
trudng, can phai ¢6 nhtng yéu t6 sau day. Trudc hét, d6 la gidi han pham vi ctia nghia
vu thdm dinh rti ro. Viéc thdm dinh rti ro vé moi trudng yéu cau doanh nghiép thu
thap rit nhiéu thong tin vé moi trudng, 6 pham vi rit rong, ci trong doanh nghiép lan
6 nhting doanh nghiép khic trong chudi cung ting. Pong thoi, doanh nghiép cung
can phai xay dung nén cdc bién phdp dé han ché, phong trinh rii ro va dam bao viéc
gidm sdt hing nim. Ban than phdp luat cia Phdp hay Nhat Ban cung c6 han ché veé déi
tugng cic doanh nghiép c6 nghia vu thuc hién thim dinh rai ro vé moi trusng. Phdp
chi gi61 han trong cic doanh nghiép ¢6 s6 lugng nhan cong trén 10.000 nguoi tai Phdp
hoidc doanh nghi¢p c6 s6 lugng nhan cong trén 15.000 trén toan thé gidi.” Nhat Ban
chi khuyén khich cic doanh nghiép thuc hién thim dinh rai ro vé méi truong theo
kha ning ctia minh.

Th hai, Viét Nam can phéi ghi r6 nhiing yéu cau t6i thiu cia hoat dong thim
dinh rui ro vé moi trudng. Cu thé, hoat dong thim dinh can phai bio dam cdc hoat
dong sau:

19 T8 chic hop tdc va phdt trién kinh t¢&, tldd, tr. 33.

20 bieu 30 Luat Biao vé moi trudsng nam 2020.

21 Ditu 31 Luat Bio vé moi trudng nim 2020.

22 Khoan 4 Diéu 37 Luit Bio vé moi trudng nam 2020.

23 Article 1 Duty of Vigilance of Parent and Instructing Companies (Law No. 2017-399).
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(1) Thiét lap danh sich xdc dinh tling loai rai ro vé moi trudng;

(1)) Quy trinh ddnh gid thudng xuyén kha ning phdt sinh nhting rii ro vé moi
trudng trén pham vi chudi cung tng;

(iti) Cdc bién phdp dé giam thiéu hogc phong tranh rti ro vé moi trudng;

(iv) Hé théng gidm sdt viéc thuc hién cdc bién phdp giam thiéu, phong trdnh rui
ro va ddnh gid muic do hiéu qua cua cic bién phdp dé.

bay Ia nhiing né1 dung duge khuyén nghi trong UNGP va Hudng dan cua
OECD. Ban than Phdp va Nhat Ban cung da quy dinh cic néi dung nay trong cdc quy
dinh cua né1 dia. Phdp quy dinh thim dinh rai ro méi trudng trong Luat vé nghia vu
canh gidc doanh nghi¢p, véi Nhat Ban 1a Hudng din vé ton trong nhan quyén trong
chudi cung tng c6 trich nhiém. Tuy nhién, trong phdp luat Phdp lai thi€u mot vin ban
gidi thich r6 rang cdc yéu cau cho hoat dong thdm dinh rdi ro vé moi trusng.* Pay Ia
mét diém han ché ma Viét Nam can luu y khi ban hanh quy dinh vé thim dinh rdi ro
vé moi truong. Viéc dua ra cdc hudng dan chi tiét vé cdc hoat dong thdim dinh rui ro
vé moi trudng sé dam bio dugc yéu t6 ro rang dua theo cic yéu cau cia UNGP. Thu
ba, Viét Nam cin phai ban hanh kém theo cdc quy dinh nhim dam bio doanh nghi¢p
thuyc hién thdm dinh rdi ro vé moi trusng. Cdc quy dinh vé dam bao thuc thi phai c6
dugc su tic dong dén loi nhuan. Viéc tic dong dén 1¢1 nhuin cta doanh nghiép c6
kha ning dieu chinh hanh vi cta doanh nghiép mot cich hiéu qua.®> O Phdp, doanh
nghiép khong thuc hién nghia vu thidm dinh hoic khong thuc hién theo nhiing bién
phdp dugc deé ra d€ han ché tic dong dén moi trudng 6 thé déi mit véi viée bi khi€u
kién béi cdc bén lién quan.?® Thuat ngti “cdc bén lién quan” duge dung dé chi tit ca
nhting bén cé quan tim dén hoat dong cta doanh nghi¢p, bao gobm cd nhan, co quan
nha nudc va cdc t6 chic khdc.”” Khi nhan duge yéu cau khéi kién va ra trudce toa dn,
doanh nghi¢p ¢6 nghia vy phai ching minh ring minh da thyc hi¢n day da va hiéu qua
hoat dong tham dinh rui ro cting nhu cdc gidi phdp lién quan.

Tuy nhién, viéc thi€u sét mot bo tieu chuin cuy thé cho hoat dong thim dinh rti
ro cua doanh nghiép lam han ch€ kha ning doanh nghié¢p tu bio vé¢ minh trudc toa
cting nhu x4y dung cdc bién phdp tuan thu thich hop dé tranh bi khiéu kién béi cdc bén
lién quan. Cdc khiéu kién nay c6 thé giy anh huéng tiéu cuc dén danh tiéng ctia doanh
nghi¢p va lam suy gidm doanh thu cia doanh nghiép, qua dd, tao ra dp luc cho doanh
nghiép phai thuc hién cic hoat dong thdm dinh rdi ro vé méi trusng khong chi dé€ tuan
thu ma con dé bio toan 161 nhuin cia minh.?® C6 thé ké dén vu Maxwell Atuhura

24 Elsa Savourey & Stephane Brabant, “The French law on the duty of vigilance: Theoretical and practical
challenges since its adoption”, Business and Human Rights Journal, Vol. 6(1), 2020, tr. 142 — 143, DOI:
https://doi.org/10.1017/bhj.2020.30

25  Armand Hatchuel & Blanche Segrestin, “Reconnaitre 'entreprise en droit : la proposition de «Société a
Mission»” (Recognizing the company in law: The proposal of “mission-driven company), 2018, Trivium:
Franco-German journal of human and social sciences, Vol. 28, 2018, DOI: https://doi.org/10.4000/trivium.5988

26  Blanche Segrestin, Armand Hatchuel & Kevin Levillain, “When the law distinguishes between the enterprise
and the corporation: The case of the new French law on corporate purpose”, Journal of Business Ethics, Vol.
171, 2021, tr. 11, DOI https://doi.org/10.1007/s10551-020-04439-y; Blanche Segrestin & Kevin Levillain,
“Profit-with-purpose corporations: Why purpose needs law and why it matter for management”, European
Management Review, Vol. 20(4), 2023, tr. 736, DOI: https://doi.org/10.1111/emre. 12628

27 Maria Lancri, “Lessons from the French duty of care law on the way to a european text”, ERA Forum,
Vol. 22, 2021, tr. 458, DOI: https://doi.org/10.1007/s12027-021-00686-2

28  Almut Schilling-Vacflor, “Putting the French duty of vigilance law in context: Towards corporate
accountability for human rights violations in the global south?”, Human Rights Review, Vol. 22, tr. 115,
DOI: https://doi.org/10.1007/512142-020-00607-9



44

TAP CHI KHOA HQC PHAP LY VIET NAM SO 09(193)/2025

cuing véi cdc t6 chiic phi chinh phu tai Phdp da khiéu kién cong ty Total Energies cia
Phip do da thi€u trich nhi¢m trong viéc gidm sit du dn khai thic dau Tilega, giy 6
nhiém nghiém trong dén moi trudng.” Hay vu Groupe Casino bi kién vi viéc mua bdn
cdc san pham tu thit cia ho tai Nam My ¢4 lién h¢ dén hanh vi phd riing.” @
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