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Tom tat
Bai viét phdn tich vé thdm quyén xét xit cia Toa dn nhdn dan Viét Nam trong viéc bdo vé quyén loi
nguoi tiéu diing bdo hiém. Hién tai, cdc quy dinh phdp ludt vé thdm quyén xét xit tranh chdp hgp
dong bdo hiém con chua ddy dii, khién nguoi tham gia bdo hiém gap nhi¢u khé khan khi ki¢n doanh
nghiép bdo hiém. Theo kinh nghi¢m qudc té, nhiéu qudc gia cé nhimg quy dinh vé quyén tai phan cia
Toa dan nhdam bdo v¢ nguvi tiéu dimg bdo hiém trong tranh chdp véi doanh nghi¢p bdo hiém. Tdp thé
tdc gid da phdn tich nhimg vidng mdc, khd khan ciia nguoi tiéu dimg bdo hiém khi tién hanh thii tuc
khéi ki¢n cong ty bdo hiém. Tir dd, cdc tdc gid dé xudt sita ddi, bd sung quy dinh phdp ludt vé thdm
quyén xét xit cia Toa an nhdn ddn nham hé trg t6t nhdt cho nguoi tiéu dimg bdo hiém.
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Abstract
This article analyzes the jurisdiction of the People’s Courts of Vietnam in protecting the rights of
insurance consumers. Currently, the legal provisions on the jurisdiction of courts over insurance contract
disputes remain incomplete, posing significant challenges for policyholders seeking to sue insurance
companies. Drawing from international experience, many countries have established judicial jurisdiction
regulations to facilitate insurance consumers in resolving disputes with insurers. The authors examine
the obstacles and difficulties faced by policyholders in initiating legal proceedings against insurance
companies. Based on this analysis, the authors propose necessary amendments and supplements to the
legal framework governing the jurisdiction of the People’s Courts to better support insurance consumers.
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Hién tai, nguoi tiéu dung bao hiém 6 Viét Nam gap rit nhieu kho khan ve
thu tuc khi khéi kién cong ty bao hiém. Mot trong nhting thu tuc gay kho
khin cho ho, Ia chon Tda dn noi nao dé€ kién cho ding, nhim nhanh chéng doi duge
nhting loi ich hgp phdp bi xAim pham. Hgp dong bio hiém 1a hgp dong mau, khi
soan thdo, doanh nghié¢p biao hi€m thutng dua vao nhting néi dung giy khé khian
cho khdch hang khi muén kién ho, ditu khoin chon Toa dn ¢6 thdim quyén gidi
quyét cang Ia mot dieu khoan ma doanh nghiép bio hiém tan dung dé gay khé khin
cho khdch, néu khich mudén di kién.! Trong khi d6, viéc bao vé quyén loi ctia ngusi
tiéu dung 1a mot nhiém vy cuc ky quan trong, né duge thé hién ro trong quan diém
phdp luat vé bao vé quyeén 1gi ngudi tiéu dung.” Ngudi tiéu dung ndi chung va ngusi

1 Bong Mai, “Ngin “chiay 1” boi thuong bio hiém - Ky 5: Qud nhit¢u chong gai khi khéi kién cong ty bio
hiém”, Tudi tré Online, 2025, https://tuoitre.vn/ngan-chay-i-boi-thuong-bao-hiem-ky-5-qua-nhieu-
chong-gai-khi-khoi-kien-cong-ty-bao-hiem-20250110223807383.htm, truy cap ngay 20/3/2025.

2 Tu nam 2010 Viét Nam da ban hanh Luat Bido vé quyén loi ngusi tiéu dung.
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titu dung bao hiém c6 nhting quyén co ban da duge phdp dinh, trong d6, quyén
dugc khoi kién thuan tién nhét 1a mot trong nhiing quyén gidp cin bang trong quan
h¢ hop dong vdi thuong nhan (doanh nghiép bio hiém). Cdc qudc gia c6 hé¢ théng
phdp luat tién tién thuoc Lién minh chau Au (European Union, EU) it quan tam dén
quyén nay cua ngudi tiéu dung bao hiém. Phdp luat vé t6 tung cia EU ¢6 néi dung
vé “quyén tai phdn bao ve¢” (protective jurisdiction) nhim bio v¢ nhting ngusi tiéu dung
bao hiém, quy dinh nay chi rd Toa dn nao ¢ thim quyén xét xu vu dn tranh chip
vé hop dong biao hiém, gitip cho ngudi tiéu dung bio hiém khong bi doanh nghi¢p
chen ép bang cdch chi cho phép ngusi tiéu dung bao hiém khéi kién tai Toa dn ma
ho da chon trudc.?

bé viéc bio vé¢ quyeén 11 ngudi tieu dung bao hiém tai Viét Nam dugce t6t hon,
can phai ¢6 ca hai nhém quy dinh phdp luat, bao gom: (i) bao v¢ khdch hang thong qua
viéc ban hanh quy dinh kiém sodt n6i dung, dieu khoan hgp dong; va (i) bao v¢ khdch
hang thong qua viéc ban hanh nhting quy dinh vé thuc hién hgp dong, trong do, viéc
ban hanh quy dinh vé thdm quyén xét xui ctia Toa dn khi ¢6 tranh chip bao hiém sé
giip can bang 1¢i ich cdc bén trong viéc thuc hi¢n hgp dong bio hiém.
1. Khai niém nguoi tiéu dung bao hi€ém va su can thiét phai bao vé nguoi
tieu dung bao hiém thong qua thdm quyén xét xi caa Toa an nhan dan
1.1. Khdi niém nguoi tiéu ding bdo hiém

T rit [au, cdc nudc trén the gidi déu mudn xdc dinh ro nguoi tiéu dung la ai? Viéc
nay rit quan trong, vi né quyét dinh hinh thanh nén mét dao luat bao v¢ nguoi tiéu
dung. Theo phdp luat cua nhitu qudc gia, ngudi tieu dung (consumer) chinh la nguoi
st dung hang héa, dich vu cudi cung.* Tuy nhién, d€ xic dinh mot ngusi mua hang
hda, dich vu ¢6 phai [a nguoi tiéu dung hay khong cang khong dé, doi khi ¢6 sy nham
1An véi ngusi mua hang (customer). PE phan biét duge hai d6i tugng nay, cdc qudc gia
thudng dua ra nhiing dic diém cu thé cho nguoi tiéu dung. Pao luat Bio v¢ ngusi
tieu dung nam 1987 (the 1987Consumer Protection Actf) ctia nuéc Anh néu rd ngudi tiéu
dung c6 dic diém nhu sau: (a) P6i véi hang héa, 1a bat ky ngusi nao mudn duge cung
cdp hang héa d6 dé su dung hoic tiéu dung riéng; (b) Lién quan dén dich vy hoic tién
ich, 1a bat k¥ nguoi nao ¢6 thé mong mudn duge cung cdp cic dich vu hoic tién ich
dé ngoai muc dich kinh doanh cia minh; (c) Lién quan dén cho 6, 1a bat ki nguoi nao
mudn thué chd 6 dé ma khong phai vi muc dich kinh doanh ctia minh.”

Mot quan diém khdc cang duge tim thdy trong trong Pao luat vé cic diu khoan
hop dong khong cong bang nam 1977 (the 1977 Unfair Contract Terms Aci) ctia nuée Anh
vé ngudi tiéu dung nhu sau: “Mot ngudi duge xem la ngudi tiéu dung trong hgp dong
néu: (a) nguoi dé khong lap hop dong trong qud trinh kinh doanh cting nhu khong tu

3 Noi dung nay dugc quy dinh tai DBieu 17 dén 19 trong Quy dinh s 1215/2012 cua Hoi dong Nghi vién
chau Au, ngay 12/12/2012 (Brussels I Recast Regulation). Pay la van ban quy dinh vé thim quyeén tai
phdn va cong nhan, thi hanh ban dn dan sy va thuong mai trong EU.

4 Muc 2(3), Luat Quyén ngudi tiéu dung 2015 cua nudc Anh (Section 2(3) — Consumer Rights Act 2015)
dinh nghia: nguoi tiéu dung la mot cd nhan ma muc dich hoat dong khi tham gia hop dong la hoan toan
hoac chu yéu ngoai hoat dong thuong mai, ngheé nghiép, thu cong hay nghé nghi¢p cta ho. Khoin 1,
bitu Mé dau, Bo Luat tiéu dung cua nudc Phdp (Article luminaire, 1 — Code de la consummation) dinh
nghia: ngudi tiéu dung la bit ci c¢d nhan nao hanh dong vdi muc dich khong thuéc pham vi hoat dong
thuong mai, cong nghiép, thu cong, ngheé nghié¢p tu do hoic nong nghi¢p.

5 Peter Cartwright, Consumer protection and the criminal law — Law, theory, and policy in the UK, Cambridge
University Press, 2001, tr. 2.
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cho Ia minh lam diéu d6; Vi thé (b) bén kia Ia bén 1ap hop dong. Bén kia theo quan diém
dao luat nay phai Ia bén hanh dong trong qud trinh thuong mai hoic kinh doanh”.

Nhiing quan diém trén hau nhu déu xem ngudi tiéu dung la moét cd nhan ma
khong phai [a mot t6 chic, mic du t6 chiic ciing doi khi mua hang héa, dich vy dé st
dung ma khong hé c6 muc dich kinh doanh, do d6 cung ¢6 nhtng quan diém xem t6
chuc cting la nguoi tiéu dung. Theo Kennedy thi “chu nghia tiéu duing khong chi quan
tam dén viéc cung cdp hang héa ma con dén viéc cung cip dich vu. Nguoi tiéu dung
chi don gian tr6 thanh khich hang, bénh nhan, hoic bit cu diéu g1 khidc ngoai viéc la
ngudi mua sdim”.” Theo quan diém nay, ngudi tiéu dung chi don gian Ia khdch hang
(di nhién khong phai Ia ngudi mua sim) thi hoan toan ¢6 thé a t6 chuic.

Quy dinh cua luat Viét Nam vé dic diém cua ngudi tiéu dung cting gidng luat cdc
nudc khic 6 khia canh nguoi tieu dung 1a nguoi tiéu thu hang héa, dich vu ma khong
nhim muc dich kinh doanh. Theo Tt dién Kinh t€ hoc hién dai thi “Ngusi tieu dung
la bit ky don vi kinh t€ nao ¢é nhu cau ti¢u dung hang héa va dich vu cuéi cting, ...
thong thuong nguoi tieu ding dugce cot la mot cd nhan, nhung trén thuc t€ nguot tiéu
dung c6 thé Ia mot co quan, cdc cd nhan va nhém cd nhan. Trong trudng hgp cudi
cung, dieu ding luu y Ia, d€ c6 quyét dinh, don vi tiéu dung a ho gia dinh chi khong
phai c¢d nhan”.® Nhu vay, ngoai viéc xem ngudi tiéu dung la cd nhan, thi theo luat Viét
Nam, t6 chiic cing ¢6 thé Ia ngusi titu dung néu théa min dieu ki¢n la d6i tugng
tiéu dung dich vu cudi cing. Quan diém nay cuang thé hién r6 trong phdp luit vé bao
vé quyen lgi nguoi tieu dung cua Viét Nam nam 2010, theo d6 “Nguoi tieu dung la
ngudi mua, st dung sain phim, hang héa, dich vu cho myc dich tiéu dung, sinh hoat
cua cd nhan, gia dinh, co quan, t6 chiic va khong vi muc dich thuong mai”.” Néi dung
nay dugc gii nguyén trong Luat bao v¢ quyén lgi nguoi tiéu dung 2023, mic du trong
qud trinh soan thao cting c6 y kién dé xuit khong xem t6 chic Ia ngusi tiéu dung, tuy
nhién, dé xudt nay khong dugc dong y.

Trong méi quan hé bao hiém, hgp dong dugc ky két béi cong ty bao hiém (insurer)
va bén mua bao hiém (policyholder); tuy nhién, bén mua bao hiém khong phai Ia déi tuong
duy nhit st dung dich vu bio hiém, béi vi ¢6 nhiing trudng hgp mua bao hiém cho tinh
trang suic khoe, tinh mang, trich nhi¢ém dan su va tai sin cia nguoi khdc. Vi ly do d6,
déi tugng st dung dich vu bao hiém con ¢é thém hai cha thé khdc, d6 a ngusi duge
bao hiém (insured) va nguoi thu huéng bio hiém (beneficiary). Theo quy dinh ctia phdp
luat Viét Nam thi nhtng chu thé nay duge dinh nghia nhu sau: “a) Bén mua bao hiém
Ia t6 chuic, cd nhan giao két hgp dong bao hiém véi doanh nghi¢p bao hiém va déng phi
bao hiém. b) Nguoi duge bao hiém Ia t6 chiic, cd nhan ¢6 tai san, trdch nhiém dan sy,
sic khoe, tinh mang, nghia vy hoac 1¢i ich kinh t¢ dugc bao hiém theo hgp dong bio
hiém. ¢) Nguoi thu huéng Ia t6 chiic, cd nhan duge bén mua bao hiém hoic ngusi duge
bio hiém chi dinh d€ nhan tién bao hiém theo thoa thuan trong hgp dong bio hiém.”"’

Qua nhting phan tich & trén, khdi niém nguoi tiéu dung bao hiém duge hiéu Ia
nhting chua thé tham gia vao hgp dong bao hiém vdi tu cdch 1a ngusi su dung dich vu

6 Peter Cartwright, ldd, tr. 3.

7 I. Kennedy, “The Unmasking of Medicine”, The 1980 Reith Lectures, London, Allen and Unwin, 1981, tr. 117.
8 Tran Hoang Kim, Tran Loc Tho, Nguyén Thi Lién, Pearce David W., Tir dién Kinh té hoc hi¢n dai, Nxb.
Chinh tri qudc gia, 1999, tr. 193.

9 Luat Bio vé quyeén 1¢i nguoi tiéu dung nam 2010.

10  Pieu 4 Luat Kinh doanh bao hiém nim 2022.
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bao hiém cudi cuing, bao gdbm bén mua bao hiém, ngusi duge bao hiém va ngusi thu
huéng bio hiém.

1.2. Sy can thiét phdi bdo v¢ nguoi tiéu dimg bdo hiém thong qua quy dinh thdm quyén
xet xit cia Toa dn nhan dan

Hau hét cdc quoc gia déu xem ngudi tiéu dung la bén yéu thé trong hop dong giao
két véi thuong nhan, nén phdp luat cdc nude dé cap viéc phai ban hanh nhting quy dinh
nhim bao v¢é ho trong quan h¢ hgp dong, dic biét Ia trong cdc giao dich ¢ hgp dong
mau. Tai Phip, mot nudc theo hé théng phdp luat dan su, con cé ca mot Uy ban Chéng
ditu khoan lam dung, dé xem xét va ban hanh nhting diéu khoan cia hgp dong mau,
nhim han ché t6i da viéc ngudi tiéu dung bi anh huéng quyén 1gi. Mot trong s¢ nhting
ditu khoin luon duge xem xét trong cic hgp dong mau tai Phdp la dieu khoan quy
dinh veé noi gidi quyét khi ¢ tranh chdp xdy ra. Dieu khoin nay bio dim ring nguoi
titu dung khong bi thuong nhan ép buoc (thong qua dieu khoan quy dinh sin trong
hop dong) chi duge khéi kién tai mét Toa dn nao dd, thong thudng Ia noi cu tri hoac
dit try s6 cda thuong nhan.'" Béi vi, dieu khoan nay trong hgp dong mau, sé giy nhiéu
khé khin cho nguoi tiéu dung trong viéc doi quyeén 1gi cia ho thong qua phuong thiic
xét xui ctia Toa dn. Ngudi tiéu dung khi phéi kién 6 noi qud xa chd ho cu tru thi sé can
nhic nguon luc bo ra nhu: chi phi, thoi gian tham gia t§ tung. .. Nhting “rao cin” nay
¢6 thé lam ngudi tiéu dung phai bo cude. Tai cic quéc gia thuoc EU, déi véi nhiing vu
tranh chdp lién quan dén hgp dong bio hiém, thim quyén xét xi cua Toa dn duge dp
dung theo quy dinh tai co ché Brussels."? Péi véi ngusi duge bao hiém, ngusi tiéu dung
va ngudi lao dong la cd nhan ¢6 quyén tai phdn dugce goi la “quyén tai phdn bao ve¢”.
Quyen tai phin bao vé duge ban hanh dic biét hon so vdi quyén tai phdn chung, nhim
giip cho cdc chu thé trén duge thuin loi trong viéc khéi kién.

Ve Iy luan, phdp luat Viet Nam xem hgp dong bao hiém c6 ban chit phdp ly nhu
hop dong dan sy, thuong mai thong thudng. “Su phan chia nay din dén viéc van dung
cdc nguodn lut, thim quyén xét xu tranh chip trong thyc t€ gip nhitu khé khan vi sy
khong r6 rang trong cdc cin cu xdc dinh”."” Trong thuc tién, ngudi tham gia bio hiém
tai Viét Nam khi mudn khéi kién cong ty bao hiém thi luon gip khé khan vi khong
duoc xem la dé1 tugng can duge uu tién nhu ngusi tham gia bao hiém tai EU. Trong
chién luge phdt trién thi trudng bio hiém Viét Nam dén nim 2030," Thu tudng
Chinh phu yéu cau: “Hoan thién h¢ théng co ché, chinh sich vé kinh doanh bao hiém
day da, minh bach, binh ding va dong bo, tiép can cdc chuin muc, thong 1é quéc t&
veé kinh doanh bio hiém, tao thuin 1gi cho sy phdt trién toan di¢n thi trudng bao hiém,
bao diam thyc hién cdc nghia vu cam két qudc t&€ cia Viét Nam”. Vi lé d6, Viét Nam
can nghién ciu va stia d6i, b6 sung quy dinh phdp luat vé thim quyén xét xu ctia Toa
dn nhan dan nhim bao v¢ ngusi tham gia bao hiém t6t hon ntia, dong thoi ciing dé dat
muc tiéu tiép cin cdc chuin muyc cta phdp luit qudc té.

11 Noi dung nay dugc hai dién gia Alexandre David (Thidm phdn, Ban phdp luat t6 tung va phdp luat lao
dong, Vu Dan su va An tin, Bo Tu phip, Cong hoa Phdp) va Dominique Ponsot (Phé gidm déc Nha phdp
luat Viét — Phdp, Thim phdn, Cong hoa Phdp) trinh bay tai Hoi thio gdp v Luat Bio vé quyeén loi ngusi
tiéu dung Viét Nam vao thing 4/2010 tai Ha Noi.

12 Cong udc Russels ra dsi nam 1968, dugc thay thé bing Brussels I Regulation (2001) va hién nay la
Brussels Regulation (recast) 2012.

13 Hoc vién Tai chinh, Gido trinh Ly thuyét bdo hiém, Nxb. Tai chinh, 2005, tr. 52.

14 Thu tuéng Chinh phu, Quyét dinh s6 07/QD-TTg, vé viéc phé duyét chién luge phdt trién thi truong bdo hiém
Viét Nam dén nam 2030, ngay 05/01/2023.
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2. Thuc trang phap luat Viéet Nam veé tham quyén cua Toa an va thuc tién
ap dung trong cac vu an tranh chap hop dong bao hiém

Nhu di néi 6 trén, phdp luat Viét Nam phan loai hgp dong bao hiém vao nhém
cdc hop dong dan sy, thuong mai nén khi ngudi tiéu dung bao hiém khéi kién doanh
nghiép bao hiém thi khi xét xu, sé dp dung phdp luat vé hgp dong va phdp luit veé t§
tung chung nhu nhting tranh chip vé hop dong khdc. Tuy nhién, nganh bio hiém la
moét nganh kinh doanh dic thut véi nhiing dic trung nhu: bin hang thong qua mang
1udi dai ly trén toan quéc; hop dong bio hiém [a hgp dong mang tinh gia nhap,"” néu
bén mua vi pham nghia vu thi hgp dong bao hiém sé mit hi¢u luc. Thé nén, viéc tranh
chip xdy ra (néu cd) thi chi Ia ngudi tiéu dung khéi kién doanh nghiép bao hiém, chi
rit it c6 vu kién ngugc lai. Vi nhiing dic thit nhu trén, khi dp dung tham quyeén xét xu
ctia Toa dn nhan dan quy dinh tai Bo luat TS tung dan sy hién hanh sé gy khé khan
cho ca nguoi tieu dung bao hiém va co quan xét xu, béi nhiing ly do sé néu dudi day
2.1. Nhing diéu khodn lam dung va trdi quan diém bdo vé quyén lgi nguoi tiéu dimg
trong hop dong bdo hiém

Phdp luat Viét Nam xem hgp dong bio hiém Ia hgp dong dan sy, thuong mai,
nén quan diém cua Toa dn [a ton trong moi thda thuan trong hgp dong. Trong khi do,
hau hét cdc hgp dong bio hiém do doanh nghiép bio hiém soan thio thudng dua sin
noi dung chon Tda dn noi bi don ¢6 tru s6 hoic cu trd [a Toa dn ¢6 thim quyén xét xd
vu dn. Noi dung nay phit hgp véi thaim quyén Toa dn quy dinh tai Piéu 39 cta Bo luit
T6 tung dan su 1a “Toa dn noi bi don cu trd, lam viéc, néu bi don la cd nhan hoic noi
bi don ¢6 try s6, néu bi don Ia co quan, t6 chidc ¢6 thim quyeén gidi quyét theo thu tuc
s0 thdm nhting tranh chip vé dan sy, hon nhan va gia dinh, kinh doanh, thuong mai,
lao dong”' nén Toa dn khdc khé ¢6 can cui bdc bd. Pién hinh nhu nhiting vu dn sau:

- Vu dn tranh chdp hgp dong bao hiém gitia nguyén don la 6ng K ¢6 hé khau tai
huyén Thdp Mudi, tinh Bong Thdp va cong ty bio hiém PH vao nim 2024 ¢6 try
s6 tai Quan 7, thanh phd Ho Chi Minh (TP. HCM). Ong K khéi kién cong ty PH
tai Toa dn huyén Thdp Mudi, tai phién toa, bi don [a cong ty bio hiém PH néu quan
diém: trong hop dong c6 nédi dung “moi tranh chip lién quan dén hop dong, néu
khong giai quyét duge bang thuong lugng gitia cdc bén thi mét trong cdc bén sé dua
ra toa dn noi bi don cu tri hoic ¢6 tru sé chinh d€ giai quyét”, nodi dung nay khong hé
vi pham nhting quy dinh vé giao dich dan su, nén dé nghi Toa dn huy¢n Thdp Muoi
chuyén ho so vu dn vé Toa dn Quan 7, TP. HCM nhu thoa thuin. Sau khi héi v,
Thiam phdn quyét dinh chuyén ho so theo yéu ciu cua bi don."”

- Mot vu viée tuong tu [a vu nguyén don B, cu tri tai Nghé An kién cong ty bao
hiém P (c6 try s6 tai quan Déng Da, thanh phs (TP). Ha No6i) tai Toa dn TP.Vinh,
Nghé An. Toa dn TP. Vinh da cho ring noi dung dugc ghi trong hgp dong bio hiém
“Moi tranh chip néu khong giai quyét duge bing thuong lugng sé dua ra Toa dn nhan
dan cip ¢6 thim quyeén noi bi don dit try s6 d€ giai quyét” la khong vi pham quy dinh
cua phdp luat va can duge cdc bén tuan thu. Vi vay, Toa dn TP. Vinh chuyén vu dn
dén Toa dn quan Déng Pa, TP. Ha Noi d€ giai quyét.'®

15  Kién nghi hoan thi¢n phdp luat vé thim quyén xét xu cia Toa d4n nhan dan danh cho ngudi tiu dung bio
hiém, xem Nguyén Tién Hung, Nguyén ly va thuc hanh bdo hiém, Nxb. Tai chinh, 2007, tr. 90.

16 Bo luat TS tung dan sy nim 2015.

17 Quyét dinh s6 01/QD — TA ngay 24/4/2024 ctia Toa dn nhan dan huyén Thip Mudi.

18 Quyét dinh s6 07/QDST-DS ngay 17/9/2023 cua Tda dn nhan dan TP. Vinh.
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Qua hai vy 4n trén, chung ta thiy sy vt va ctia ngudi tieu dung bao hiém khi muén
ki¢n doanh nghié¢p bio hiém vi khong duge bao vé béi mét quy dinh vé thim quyeén xét
xU riéng ma phai dp dung quy dinh chung cho tit ca cic loai hgp dong. Doanh nghiép
bio hiém luon biét ring ho ¢6 cde quyeén: tii chdi boi thusng, tra tién bio hiém; quyén
hay hgp dong; quyén don phuong diing thuc hién hop dong néu khdch hang vi pham
nghia vu. Vdi nhiing quyeén nay, ho khong can di ki¢n khdch hang vi ho khong he bi
xam pham quyén 1¢1. Thé€ nén khi dua né1 dung chi ¢ Toa dn noi bi don cu tri hoic
6 tru s6 mdi c6 thim quyén gidi quyét vu dn, thi doanh nghi¢p bao hiém di ¢6 tinh
¢ép khdch hang phai dén noi ho ¢6 tru sé dé kién ho. Diéu nay ro rang di gay kho khin
cho ngudi tieu dung bio hi€m, nhung phdp luat Viét Nam chua c6 bién phdp han ché.
Khéc véi Viét Nam, nham han ché viéc doanh nghi¢p bao hiém lam dyng diéu nay,
phdp luat Phdp ¢6 néd1 dung vé “Dieu khoan lam dung” (unfair terms). B luat Tiéu dung
Phidp (Code de la consommation) quy dinh: “ (i) Mét dieu khoan dugc coi la lam dung néu
né giy ra sy mit can bang ding ké gitia quyén va nghia vu ctia cdc bén theo hgp dong,
gay bt loi cho ngudi tieu dung; (i) N6 khong duge dam phdn truc tiép gita cdc bén;
(iii) Néu bi coi Ia lam dung, dieu khoan d¢ sé bi tuyén vo hi¢u.”"

Tu nam 1990, Toa dn Phdp cho phép cdc thim phdn duge xem xét va tuyén bs
moét dicu khodn nao d6 1a lam dung va tuyén bé dieu khoan d6 vo hi¢u hoic xem nhu
né chua ton tai dé khong can phai dp dung.® Nhu vay, néu dieu khoin chon sin Toa
dn trong hgp dong nhim gay bt lgi cho ngusi tieu dung bao hiém thi sé bi cdc thim
phdn Phdp tuyén v6 hiéu va khong ¢6 gid tri rang budc cic bén, nho dé, ngusi tiéu dung
bao hiém c6 thé chon moét Toa 4n khdc thuan I6i hon cho minh d€ kién nha bio hiém.

Theo phdp luit cua EU, ngusi duge bao hiém la mét trong nhiing déi tugng can
bao v¢ bén canh hai dé1 tugng khdc la nguoi tiéu dung va nguoi lao dong cd nhan.
EU xem ba chu thé trén Ia bén yéu thé, va ho danh riéng cho nhting chu thé nay mot
quyén tai phin dugce goi la quyeén tai phdn bao v¢ (protective jurisdiction). Quyeén tai phdn
bio vé s¢ dugce dp dung khi xiy ra tranh chip ba loai hop dong: hop dong bao hiémy;
hop dong véi nguoi tieu dung va hgp dong lao dong cd nhan. Quyén tai phdn dp dung
v6i ba loai hgp dong nay dugce dp dung khdc di so véi quyeén tai phdn chung.* Theo
dd, khi xdy ra tranh chip thi: “(1) Bén yéu thé€ c¢é quyén khéi ki¢n bén kia tai Toa dn
nadi bén d6 ¢6 tru s6, cu tri hojc toa dn noi bén yéu thé cu tr; (i) Ngugce lai, t6 chuc
cd nhan kinh doanh thuong mai chi dugc kién bén yéu thé tai Toa dn noi bén yéu the
cu tri; (i) Cdc bén duge quyén thda thuan chon Toa dn, nhung théa thuan nay chi
dugc dién ra sau khi ¢6 tranh chip hoic thda thuian nay giip cho bén yéu thé c6 thém
su lua chon Toda dn, ngoai nhiing Toa dn ducng nhién ¢é thim quyén.”*

Vdi quy dinh nhu trén, nguoi duge bao hiém tai cic nudc thanh vién EU rit thuan
loi trong viéc chon Toa dn dé kién doanh nghiép bao hiém, trong khi d6 ho chi bi doanh
nghié¢p bao hiém kién tai nci ho cu trd. Quy dinh nay hoan toan phut hgp véi dic thu
nganh bao hiém, béi vi mang ludi cua doanh nghiép bao hiém rong khip noi, ho dé dang
cui dai dién tham gia t6 tung bt cui noi dau. @) phia ngugce lai, tru s6 cia ho doi khi 6 rit
xa noi ngudi tiéu dung bao hiém cu trid, ngudi tiéu dung bao hiém phai dén noi ho ¢

19 Code de la consummation, Article L212-1.

20 Nha phdp luat Viét - Phdp, Ky yéu Hoi thdo gép y Dis thao Ludt bao vé quyén loi nguoi tiéu diing, 2010, tr. 10.

21 Du Ngoc Bich, Quyén tai phan va cong nhdn thi hanh ban an ddn si, thuong mai cia Toa dn trong Lién minh
Chdu Au, Nxb. PH QGTPHCM, 2019, tr. 32.

22 EU, Regulation (EU) No 1215/2012 of the European parliament and of the Council, Section 3, Chapter 2, 2012.
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tryu s6 chinh dé kién Ia bat cong. Mit khdc, d6i véi mot s6 nude thuoc EU thi viée bao
vé bén yéu thé trong hgp dong con Ia lé duong nhién thudc trat ti cong (public policy)™
trong khi d6 Viét Nam chua quan tim nhieu dén vin dé nay, lam cho nguoi tiéu dung
bio hiém tai Viét Nam con gip kho khin vé thu tuc khi kién doanh nghiép bao hiém.
2.2. Kho khan trong viéc xdc dinh ““noi hop dong dugc thuc hién” theo ludt dinh

Khi ¢6 tranh chdp xdy ra, mac du trong hop dong, di chon cdc bén Toa dn ¢6 thim
quyeén gidi quyét, nhung ngudi tiéu dung bao hiém luén mong muén ho duge khéi kién
doanh nghi¢p bao hiém tai noi nao thuan tién nhit, thudng Ia noi ho cu tri. Ho cin cu
vao quy dinh “néu tranh chip phdt sinh tii quan hé hgp dong thi nguyén don ¢6 thé yéu
cau toa dn noi hgp dong dugc thuc hién gidi quyét”.2* Theo ho, phdp luat vé t6 tung dan
su cho phép nguyén don c6 thé chon Toa dn tai “noi hgp dong dugc thuic hién” d€ khoi
kién va noi ho cu trd chinh la nai thuc hién mot phian hgp dong. Tuy nhién, phdp luat
Viét Nam khong ¢6 khdi niém vé “noi hgp dong dugce thuc hién” va trong hop dong
bio hiém cting khong thé hién néi dung “noi hop dong duge thuc hién”. Do dé, viéc
¢6 chip nhan thu Iy vu dn hay khong hoan toan phu thudc vao quan diém phdp ly caa
thim phdn. Thuic tién ¢6 hai quan diém phdp ly nhu sau:

Quan diém thu nhit cho rang viéc thyc hién hop dong bao hiém Ia viéc cdc bén
thuic hién nghia vu ctia minh theo quy dinh trong hop dong, va dé€ xic dinh noi thyc
hién nghia vy, nguoi tiéu dung bao hiém cin cu vao “dia diém thuc hién nghia vu”
dugc quy dinh tai Bigu 277, Bé luat Dan sy nam 2015. Piéu luit nay quy dinh, truong
hop khong c¢6 thoa thuan dia diém thuc hién nghia vy thi dia diém thyc hién nghia vu
dugc xdc dinh [a “noi cu trd hoic tru sé cua bén ¢6 quyén, néu ddi tugng cua nghia
vu khong phai 1a bit dong san”.» Trong trudng hop nay, nguyén don chinh [a bén ¢6
quyén (doi tién bio hiém), va déi tugng cua nghia vu khong phai la bit dong sin nén
nguyén don chon khéi kién 6 noi ho cu tri 1a diing.

Quan diém thu hai cho ring trong hgp dong khong ghi 16 “noi hgp dong duge
thuic hién”, nén nguyén don khong thoa ditu kién dé c6 quyeén lya chon Toa dn. Cdc
Toa dn dudng nhu bi anh huéng béi quan diém nay do hudng din ctia Hoi dong thim
phdn Toa dn nhan dan t6i cao tai Nghi quyét 03/2012/NQ-HDTP. Theo noi dung
hudng dan cta Nghi quyét nay thi “néu phdp luat cho phép nguyén don lya chon toa
dn khi 6 diéu kién kem theo thi cdc toa dn chi chap nhan khi dieu kién d6 xdy ra”.* Cuy
thé trong truong hgp nay, hgp dong phai ghi ro “noi hgp dong dugce thuc hién” thi Toa
dn noi dé mdi duge chip nhan thu ly vu dn. Nhu da ndi, hgp dong bio hiém khong
thé hién néi dung nay, nén Toa noi nguyén don cu tri khong chdp nhan thu ly vu dn.

Do ¢6 hai quan diém phdp ly khdc nhau nén ngudi tiéu dung bao hiém khong
biét ring don khdéi kién ctia minh ¢6 duge chdp nhan thuy ly hay khong? Trén thuc t€,
¢6 khd nhiéu truong hgp ngusi tiéu dung bao hiém nép don khéi kién tai Toa dn noi
ho cu tri vi cho ring d6 a “noi hgp dong duge thuc hién”, sau thai gian cho doi thi
lai nhan dugc thong bdo ctia Toa dn khong thu ly vu viée vi khong ¢ thim quyeén.

23 Du Ngoc Bich, Quyén tai phdn va cong nhdn thi hanh bdn dn dan sy, thuong mai cua Toa dn trong Lién minh
Chau Au, Nxb. PH QGTPHCM, 2019, tr. 32.

24 Dieu 40 B¢ luat TS tung dan sy nam 2015.

25 B¢ luat Dan sy nim 2015.

26 Dieu 9 Nghi quyét s6 03/2012/NQ-HDTP ngay 03/12/2012 ctia Hoi dong Thim phdn Toa dn nhan dan t6i
cao. Nghi quyét nay da hét hiéu luc vi Ia hudng dan B¢ luat TTDS ca, nhung do quy dinh nay tai Bo luat TTDS
2015 khong thay d6i so véi Bo luat ci, nén ¢6 thé quan diém thyc hién cta cdc toa dn van duge duy tri nhu co.
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2.3. Viéc chon Toa dn noi co chi nhdanh ciia doanh nghiép bdo hiém dé khéi kién

Mot quy dinh khdc tai Dieu 40, B luat TS tung dan sy Viét Nam nam 2015 cho
phép nguyén don c6 thé kién tai Toa dn noi ¢6 chi nhdnh cua t6 chiic,” nhung lai rang
buoc thém dieu kién la phii ¢6 “tranh chip phdt sinh tii hoat dong ctia chi nhdnh”. Do
dic thut ciia nganh bao hiém Ia kinh doanh théng qua dai ly, nhting dai Iy nay chi hoat
dong nhting cong viéc sau: tu vin sin phim bao hiém; gidi thi¢u sin phim bio hiémy;
chao bdn sin phim bao hiém; thu xép viéc giao két hgp dong bao hiém,; thu phi bao
hiém; thu thap ho so dé phuc vu viéc gidi quyét boi thusng, tra tién bao hiém.* Mic du,
cdc cong ty bao hiém c6 cdc chi nhdnh hoic vin phong kinh doanh 6 nhiéu noi, nhung
hoat dong cta cdc chi nhdnh va vin phong kinh doanh nay cang dé€ quan ly luc lugng
bdn hang va phdt trién kinh doanh. Cic chi nhdnh va van phong kinh doanh khong
dugc ty quyén cong viéc gidi quyét boi thudng, tra tién bao hiém. Cong viée giai quyét
boi thudng, tra tien bao hiém déu do tru sé cong ty thuic hién. Trong nhiing tranh chap
bao hiém thi da s¢ nguoi tham gia bao hiém ki¢n doanh nghiép bao hiém khi ho bi tu
chdi boi thudng, chi tra hoac khong gidi quyét thoa ding yéu cau tra tién bio hiém cua
ho. Tranh chip nay khong phit sinh do hoat dong cua chi nhinh va cdc van phong kinh
doanh, nén ngusi tham gia bao hiém khong thé kién 6 chinh noi minh giao dich ma
phai kién 6 Tda dn noi ¢6 try sé cia doanh nghiép bao hiém (bi don). Quy dinh phai
¢6 “tranh chip phdt sinh tit hoat dong cua chi nhdnh” thi nguyén don mdi duge chon
Toa dn noi ¢6 chi nhdnh dé kién da giy nhi¢u kho khan cho nguosi tiéu dung bao hiém
tai Viét Nam. Tham khdo phdp luat EU lién quan dén vin dé nay, chung toi thy ring,
d6i véi phdp nhan hoic t6 chiic kinh doanh, EU cho phép nguyén don duoc khéi kién
tai noi phdp nhan “cu tri”. D€ xdc dinh noi “cu trd” cta phdp nhan hay t6 chiic kinh
doanh, EU dua vao cdc tiéu chi sau: tru s6 chinh; trung tim quan ly; trung tim kinh
doanh. Néu ¢6 bit ki mot trong ba van phong trén dit tai noi dau thi nguyén don ¢6
thé kién phdp nhan tai noi d6 ma khong dua vao tiéu chi tranh chip ¢ phdt sinh tit van
phong dé hay khong. Diéu nay hoan toan hop ly, béi vi, vé ban chit thi cdc van phong
quéan ly hay kinh doanh cting chinh 1a “cinh tay néi dai” cda try sé chinh.?

T baly do da phan tich 6 phian nay, chung ta thiy ring, vi phdp luat ctiia Viét Nam
van xem nhting vu dn tranh chip hgp dong bao hiém Ia nhiing vu dn dan sy, thuong
mai thong thudng nén nhiing ngusi tiéu dung bao hiém chi duge huéng nhiing quy
dinh vé thim quyén xét xi chung nhu nhiting chu thé trong cdc loai hgp dong khic.
Vi¢c nay gay rit nhiéu kho khian cho ngudi tiéu dung biao hiém trong qud trinh di im
congly. Vile dé, cdc nha lap phdp Viét Nam can nghién ciiu phdp luit qudc t€, dic bi¢t
Ia ctia EU, nhim stia d6i, b6 sung nhiting quy dinh can thiét vé van dé nay.

3. Kién nghi hoan thi¢n phap luat vé tham quyén xét xui cuia T'oa an nhan dan

Dé ngudi tieu dung bao hiém tai Viét Nam dugc thuc hién quyén khéi kién caa
ho mot cdch thuin loi nhit thi Bo luat TS tung dan sy Viét Nam cin dugc stia d6i, bo
sung nhting néi dung sau:

Thit nhdt, b6 sung thim quyén xét xu ctia Toa dn nhan dan danh cho ngudi tiéu
dung bao hiém nhu cic qudc gia thuoc EU. Quy dinh nay can theo hudng cho phép

27  Diém b, khoin 1, Bi¢u 40: Néu tranh chdp phidt sinh tii hoat dong ctia chi nhdnh t6 chuc thi nguyén don
¢6 thé yéu cau toa dn noi t6 chiic ¢6 tru sé hodc noi t6 chuc ¢6 chi nhdnh gidi quyét.

28  Dieéu 4 Luat Kinh doanh bio hiém nam 2022.

29  Xem Pitu 4 va Pitu 63 ctia Quy dinh (EU) s6 1215/2012 cia Nghi vién va Hoi dong chau Au (phién
ban tdi ban hanh) (Regulation (EU) No 1215/2012 of the European parliament and of the Council (recast)).
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nguidi tham gia bao hiém c6 thé chon Toa dn noi ho cu tri hodc noi doanh nghiép bao
hiém cu tri; ngugce lai, nguoi tiéu dung bao hiém chi ¢6 thé bi kién tai noi ho cu tru.
biéu nay hoan toan hop ly vi theo quyén tai phdn bio v¢ cia EU thi quyén tai phin
nay nham bio vé ba déi tugng la ngusi lao dong, ngusi duge bio hiém va ngusi tiéu
dung cd nhan. Hi¢n tai, phdp luat t6 tung Viét Nam da cé quy dinh vé uu tién cho
ngudi lao dong gidng nhu EU, vay chi can b6 sung hai d6i tugng con lai 1a hoan thién
va ti€p can véi nén phdp ly cua cic nude phdt trién.

Thit hai, b6 sung dinh nghia “noi hgp dong dugce thuc hién” dé théng nhit dp dung
phdp luat, trdnh trudng hop ¢6 nhiéu cich hiéu, lam mit di quyén duge khaéi kién tai noi
thuan tién ctia ngudi tiéu dung bao hiém ndéi riéng va nhiing d6i tugng khdc ¢6 lién quan.

Thii ba, bé quy dinh phai ¢6 tranh chip phit sinh tit hoat dong cua chi nhdnh thi
nguyén don mdi dugce khoi kién tai noi t6 chiic kinh doanh ¢6 chi nhdnh. Chi can
phdp nhan ¢6 chi nhdnh hoic hién dién tai dia di€ém nao dé thi nguyén don dugce ki¢n
tai TOa dn noi cd chi nhdnh hoic hién dién cta t6 chic kinh doanh.

Két luan

Béo vé quyén lgi nguoi tiéu dung bao hiém luon [a vin dé quan tim cua tit ca
qudc gia ¢6 nén phdp ly tién ti€n. Ho phdi hop giva luat noi dung va luat hinh thiic
nhim bdo v¢ t6t nhit tit ci cic quyén va lgi ich hgp phdp ctia ngusi tiéu dung bio
hiém Luit Kinh doanh bio hiém nim 2022, Luat Bio vé quyén loi nguoi tiéu dung
nam 2023 va cdc nghi dinh, thong tu lién quan caa Viét Nam da ¢é nhiing quy dinh
veé kiém sodt noi dung hop dong. D¢ hoan thién co ché phdp ly nham bio vé ngusi
tieu dung bao hiém t6t hon ntia, viéc ban hanh nhting quy dinh trong luat hinh thuic a
hoan toan can thiét trong giai doan Viét Nam dang thiic ddy phdt trién thi trudng bao
hiém theo dinh hudng ctia Pang va Nha nudéc dén nam 2030. @
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