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Tom tat
Khd ndang céng nhdn va cho thi hanh phdn quyét trong tai nudc ngoai gidi quyét tranh chdp thugc
thdm quyén riéng bi¢t ciia Viét Nam chua dugc quy dinh ro rang. Bai viét dua ra mgt s6 phdn tich
dudi goc d¢ ly ludn, quy dinh phdp ludt, cing nhu nhdn dién cdc truong hop cu thé ma mét tranh
chdp thugc thdm quyén riéng bi¢t ciia Viét Nam o thé dugc gidi quyét boi Trong tai. Tir do, bai
viét goi y khd ndng phdn quyét trong tai nudc ngoai dugc cong nhdn va cho thi hanh tgi Vi¢t Nam.
Tt khoa: cdng nhdn va cho thi hanh, phdn quyét trong tai nudc ngoai, thdm quyén riéng biét
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The recognition and enforcement of foreign arbitral awards resolving disputes under the exclusive
Jurisdiction of Vietnam have not been clearly stipulated. This article provides an analysis from
theoretical perspectives, legal provisions, and identifies specific cases where a dispute under the
exclusive jurisdiction of Vietnam can be resolved by arbitration. Consequently, it suggests the
possibility of foreign arbitral awards being recognized and enforced in Vietnam.
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Tai Viét Nam, ché dinh cong nhan va cho thi hanh phdn quyét cta co quan
tai phdn nudc ngoai ndéi chung va cong nhan phdn quyét trong tai néi riéng
da dugc chu y tu lau, thé hi¢n chu truong hgp tic ctia Nha nudc ta trong linh vuc
tu phdp.' Viét Nam cung da ky két khd nhiéu hiép dinh tuong trg tu phdp, trong dé
¢6 quy dinh vé cong nhan phdn quyét trong tai nudc ngoai.? Pic biét, Viét Nam da
gia nhap Cong uéc New York nam 1958 vé cong nhan va cho thi hanh phdn quyét
Trong tai nudc ngoai (Cong udc) tit nam 1995, tic dia gan 30 nim la thanh vién cta
Cong udc nay. Tuy nhién, hién nay van con mét s¢ vin dé vé cong nhan va cho thi
hanh phdn quyét Trong tai nudc ngoai tai Viét Nam can duge lam 1o, trong d6 ¢6
van dé veé kha nang cong nhan va cho thi hanh phdn quyét trong tai nudc ngoai giai
quyét tranh chip thuoc thim quyeén riéng biét ctia Toa dn Viét Nam.

Trén thuc t&€, da c¢6 nhung truong hgop cdc bén yéu ciu co quan tai phdn
nudc ngoai gidi quyét tranh chip thudc thim quyeén riéng biét cua Toa dn Viét
Nam. Sau d6, cdc phdn quyét nay lai duge mang vé Viét Nam d€ yéu ciu cong
nhan va cho thi hanh. Ching han nhu tranh chip gita 6ng Kim Jung G, quéc

1 Lé Minh Thong, “Vai tro cta Nha nudc trong trat tu kinh t& thi truong 6 Viét Nam”, Tap chi Nha nudc
va phdp ludt, s6 10, 1998, tr. 11-12.

2 Nhu Hié¢p dinh tuong tr¢ tu phdp vé dan su vdi cic nude nhu Lao (khoin 1 Diéu 5, Di¢u 44), Trieu Tién
(khoan 4, bitu 3), Trung Qudc (Piéu 21), Nga (khoan 3 Diéu 52) ... Trong d6, mot s6 hiép dinh sé dan
chiéu dén viéc dp dung Cong udc New York nam 1958.
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tich Han Qudc véi Cong ty Silsarang Inc, tru sé tai Han Qudc veé viéce sé huu
100% vén dieu 1¢ cua Cong ty S2, tru s6 tai Viét Nam. Tranh chip nay dugc giai
quy€t tai Toa dn Han Qudc vdi ban dn cudi cung dugce tuyén béi Toa dn tdi cao
Phan khu 3, xdc nhan quyén s6 hiiu cho 6ng Kim Jung G, bao gdbm ca quyén su
dung dit, nha xudng, tai san khdc gin lign véi dit tai Viet Nam. Chiing ta ¢6 thé
thay ring, tranh chip nay lién quan dén quyeén déi véi bat dong sin nén thudc
thdm quyén riéng bi¢t cia Toa dn Viét Nam.” Do d6, ngay 7/3/2023, Toa dn
nhan dan cdp cao tai Thanh phd H6 Chi Minh da ra Quyét dinh khong cong
nhin ban dn cua Toa dn Han Qudc theo khodan 4 Piéu 439 va Diéu 440 Bo luat
T6 tung dan sy (BLTTDS) nim 2015.*

Quyét dinh cua Toa dn cidp cao tai TP. H6 Chi Minh la rit chinh xdc va dua
trén co sé phdp 1y ro rang. Béi BLTTDS nam 2015 da khing dinh viéc khong cong
nhin ban dn cua Toa dn nudc ngoai gidi quyét tranh chdp thuoc thaim quyeén riéng
bi¢t cta Toa dn Viét Nam. Tuy nhién, ciu hoi khdc dit ra la véi tranh chip trén,
thay vi gidi quyét tai Toa dn Han Qudc, cdc bén théa thuin lua chon trong tai Han
Qudc hoic trong tai nudce ngoai khdc dé giai quyét tranh chip ctia ho thi phdn quyét
trong tai nay dugc cong nhan va cho thi hanh tai Viét Nam hay khong? Rit tiée
vin dé nay phdp luat Viét Nam chua cé quy dinh cu thé. Diéu nay dian dén nhiéu
su ling ting cho cdc bén cang nhu chinh co quan t8 tung khi trong qud trinh xem
xét cong nhan va cho thi hanh phdn quyét trong tai nudc ngoai tai Viét Nam.” Do
dd, trong bai viét nay, tic gia sé phan tich va dua ra cdc goi y vé kha ning cong nhan
phdn quyét trong tai nudc ngoai gidi quyét tranh chip thudc thim quyeén riéng biét
cua Toa dn Viét Nam.

1. Cac quan diém vé kha nang cong nhan va cho thi hanh phan quyét
trong tai nudc ngoai giai quyét tranh chap thudoc thaim quyén riéng biét
cua Toa an Viét Nam
1.1. Khong thé cong nhdn va cho thi hanh

Duya trén nguyén tic ton trong quyén tai phdn va chu quyén qudc gia, c6 thé
hiéu khi mot vy viéc duge xdc dinh la thdm quyén riéng biét cua Viet Nam thi cdc
co quan khdc sé¢ “khong cd thdm quyén” giai quyét.® Va thuc t€ thi phdp luat Viét
Nam di thé hién quan diém nay déi véi cdc ban dn, quyét dinh cia Toa dn nudc
ngoai. Cu thé, néu vu viéc din sy ¢6 yéu t6 nudc ngoai thudc thdm quyén riéng
biét ctia Viét Nam nhung duge Toa dn nudc ngoai giai quyét thi ban dn, quyét dinh
ctia Toa dn nudc ngoai sé khong duge cong nhan. Ly do dugce dua rala Toa dn nudc
ngoai khong ¢6 thim quyén.” Do dé, néu dp dung mét cich tuong tu véi ban dn,
quyét dinh cua Toa dn nudc ngoai thi phdn quyét trong tai nudc ngoai sé¢ khong
dugc cong nhan néu nd gidi quyét mot tranh chdp thudc thim quyén riéng biét cia
Toa dn Viét Nam.

Piém a khoin 1 Bi¢u 470 BLTTDS 2015.

Quyét dinh s6 12/2023/QDPT-KDTM cua Toa dn nhan dan cip cao tai TP. H6 Chi Minh.

Bo Tu phip - UNDP, fldd, tr. 32-33.

“Khong ¢6 thim quyén” nén duge hiéu dudi géc do 1a co s6 cua viéc cong nhan va cho thi hanh chu
khong phai Ia sy khing dinh Toa dn nudc ngoai khong dugce giai quyét cdc vy viéc thuoc thaim quyeén
riéng biét cua Viét Nam.

7 Khoin 4 Die¢u 439 va Diéu 440 BLTTDS 2015.
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Cidch hiéu nay duge cung ¢ hon khi xét t61 Pieu 472 BLTTDS nam 2015.
Theo dé, trong truong hgp cdc bén da c6 thoa thuin trong tai thi Toa dn Viét Nam
chi buoc phai tra lai don kién hogc dinh chi néu vu viéc d6 thudc thim quyén
chung cua Toa dn Viét Nam.® Hay néi cich khdc, néu vu viéc nay thuoc thim
quyén riéng biét cua Toa dn Viét Nam thi du cdc bén c¢6 théa thuan trong tai thi
Toa dn Viét Nam van ¢é thim quyén gidi quyét. T d6, ¢6 thé lap luan ring thim
quyén riéng biét ctia Toa dn duge uu tién hon trong tai, do d6, phdn quyét trong tai
nudc ngoai khong duge cong nhan va cho thi hanh tai Viét Nam.

1.2. Co thé duoc cong nhdn va cho thi hanh

O hudng nguoc lai, dya vao mot s6 quy dinh phdp luat cu thé, ¢ thé hiéu ring
phdn quyét trong tai trong trudng hop nay van c¢d thé duge cong nhan va cho thi
hanh. Cu thé, Luat Trong tai thuong mai nim 2010 yéu cau Toa dn phii tii chéi
thu Iy néu cdc bén da ¢6 thda thuan trong tai ma khong phan biét vu viéc d6 thuoc
thAim quyeén riéng biét cia Toa dn Viét Nam hay khong.” Tham chi, trong trudng
hop Hoéi dong Trong tai dang giai quyét vu tranh chip thi du Toa dn nhan thiy
tranh chip khong thuoc thim quyeén cuaa trong tai, khong ¢é thoa thuan trong tai
ma ngudi khoi kién c¢é yéu ciu Toa dn gidi quyét tranh chip thi Toa dn trd lai don
khéi kién cho nguoi khaéi kién, truong hgp Toa dn da thu ly thi ra quyét dinh dinh
chi viéc gidi quyét vu dn, trii trudng hop Toa dn da thuy ly vy tranh chdp trudc.”
Nhu vay, c6 thé thiy la phdp luat Viét Nam vin dang ¢ su uu tién thim quyén gidi
quyét cho trong tai.

Hon nua, Biéu V Cong udc va Bieu 459 BLTTDS nim 2015 cung khong
liet ke viéc trong tai gidi quyét vu viée thudc thim quyén riéng biét cua Viét Nam
Ia can cu dé€ khong cong nhan phdn quyét trong tai nude ngoai. Trén tinh than tao
su thuan 161 cho viéc cong nhin va cho thi hanh phdn quyét trong tai nudc ngoai
cua Cong udc, phdp luit qudc gia khong dugc tao ra nhting quy dinh khit khe hon
trong viéc cong nhan." Do dé, ¢d thé 1ap luan ring vin c¢6 kha ning cong nhan va
cho thi hanh phdn quyét trong tai nudc ngoai trong truong hop nay.

2. Mot s6 hudng giai quyét cho van deé trén
2.1. Vé mdt ly lugn

Cau tra 161 cho nhting tranh cii trén nim 6 viéc gidi quyét sy canh tranh gitia
chu quyén tai phdn va nguyén tic tu do y chi cua cic bén. Néu cho ring can uu
tién quyeén tai phdn cia qudc gia thi phdn quyét trong tai nudc ngoai sé khong duge
cong nhan néu trong tai giai quyét nhiting tranh chip thuoc thim quyeén riéng biét
cta Toa dn qudc gia. Ngugce lai, néu mudn dé cao su tu do y chi cia cic bén trong
hoat dong thuong mai, bao gdom ca viéc lua chon phuong thiic giai quyét tranh chip
thi ¢6 thé cong nhan phdn quyét trong tai trong trudng hop nay. Hay cu thé hon
Ia phai dinh gid tAm quan trong cua viéc danh mét s6 vin dé nhit dinh cho thim
quyén riéng bi¢t cua Toa dn so vdi lgi ich trong viéc thic diy thuong mai thong

8 Khoan 1 Bieu 472 BLTTDS 2015.
bitu 6 Luat Trong tai thuong mai nim 2010.

10 Piém ¢ khodan 2 Dieu 2 Nghi quyét s6¢ 01/2014/NQ-HDTP Hudng din thi hanh mot s6 quy dinh Luat
Trong tai thuong mai.

11 Dieu lII Cong uéc New York 1958.
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qua phuong thic giai quyét tranh chdp trong tai.’* Thuc t€ khong chi 6 Viét Nam
ma & cdc qudc gia khdc, day vin 1a mot van dé giy tranh cai.”?

Theo quan diém cua tdc gia, quyén tai phdn cua qudc gia la vin d¢ quan trong
va can dugc uu tién. Tuy nhién, su canh tranh vé quyén tai phdn nén dugc hiéu la
gitia cic qudc gia vdi nhau, tdc gitia Toa dn Viét Nam va Toa dn cdc qudc gia khdc,
con d6i véi trong tai, su canh tranh nay khong nén dugce dit ra. Piéu nay mot phian
nao do dugce thé hién trong Cong udc Brussels Recast nam 2012 cua Lién minh
chau Au (European Union, EU)."* Ching han nhu Pi¢u 24.2 Cong udc Brussels
Recast nim 2012 quy dinh Toa dn ctia quéc gia noi cong ty ¢o tru sé sé ¢d thim
quyeén riéng biét d61 véi tranh chip vé tinh hop 1¢ cua cic quyét dinh duge ban hanh
b1 cdc co quan trong cong ty. Tuy nhién, Pi¢u 1.2.d cia Cong udc nay lai loai trii
trong tai khéi pham vi dp dung. Do dd, c¢6 thé hiéu quy dinh tai Dieu 24 cua Cong
udc Brussels Recast nim 2012 trén chi nhim muc dich thiét 1ap thim quyén riéng
bi¢t ctia Toa dn qudc gia trong mdi quan hé vdi cdc Toa dn qudc gia khdc trong
EU chu khong lién quan dén thim quyén cta trong tai."” Véi géc do nay, BLTTDS
nim 2015 da gidi quyét ro rang khi khang dinh Viét Nam sé khong cong nhan cdc
ban dn, quyét dinh cua Toa dn nudc ngoai néu ho gidi quyét vu viéc thuoc thim
quyén riéng biét ctia Viét Nam.

D61 vii trong tai, day 1a co ché gidi quyét tranh chip dugc thuc hién dua trén
su tu nguyén cua cic bén, cdc bén dugce lua chon trong tai vién, vu viéc duge giai
quyét moét cdch bi mat vé thong tin. .. diéu ma gidi quyét tai Toa dn khong c6 duge.
Do d6, chuing ta nén hiéu khi cdc bén thoa thuan chon trong tai ¢6 nghia a ho dang
tim ki€ém moét phuong thuc giai quyét tranh chip ngoai Toa dn, va diéu nay khong
phu dinh cha quyeén tai phdn caa Viét Nam.

2.2. Veé khd nang dp dung cdc quy dinh cé lién quan trong phdp ludt hién hanh

Nhu da phan tich 6 trén, phdp luat Viét Nam khong c6 quy pham khing dinh
sé khong cong nhan phdn quyét trong tai gidi quyét vu viéc thudc thim quyén riéng
biét cta Viét Nam. Dieu V Cong udc cuing khong quy dinh cu thé vé vin dé nay.
Tuy nhién, ca Cong udc va luat Viet Nam déu cho phép qudc gia khong cong nhan
phdn quyét trong tai nudc ngoai néu vu tranh chip dé khong duge gii quyét theo thé
thuic trong tai hodc viéc cong nhan anh huéng dén trat ty cong cong cia Vit Nam. '

Tham khio phdp luat moét s6 nudce, day chinh la co s6 phdp ly dé ho khong
cong nhan phdn quyét trong tai nudc ngoai gidi quyét tranh chip thudc thim quyén
riéng biét cia qudc gia. Ching han nhu trusng hgp Toa dn Bi vién din Diéu V.2.a
Cong udc dé€ tii chdi cong nhan phdn quyét trong tai vé tranh chdp hgp dong phan
phdi doc quyen gitia Audi-NSU Union AG v. SA Adelin Petit & Cie. Ly do dugce dua
ra la tranh chdp nay khong thé giai quyét boi trong tai vi da thuoc thdm quyeén riéng

12 Reinmar Wolff, New York Convention Article-by-Article Commentary - Sencond Edition, Bloomsbury
Publishing, 2019, tr. 402.

13 Alan Uzelac, “(In)arbitrability and exclusive jurisdiction - Parallels That Matter”, International Arbitration
and International Commercial Law: Synergy, Convergence and Evolution, Liber Amicorum Eric Bergsten, Kluwer
Law International, 2011, tr. 462-463.

14 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.

15 Loukas A. Mistelis and Stavros L. Brekoulakis, Arbitrability: International and Comparative Perspectives,
Kluwer Law International, 2009, paras 14-17 to 14-29.

16 Khoin 2 Diéu 459 BLTTDS 2015; khoan 2 Pi¢u V Cong uéc New York 1958.
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biét ctia Toa dn Bi.'” Nhiéu nudc khdc nhu Ha Lan, Y, Phdp, Thuy Si, Croatia. ..
cung da dp dung Pieu V.2.a nay d¢ khong cong nhan phdn quyét trong tai véi ly do
tranh chap thuoc thdm quyén riéng biét ctia Toa dn qudc gia.'

Trong mét s6 trudong hop khdce, cdc quéc gia lai cho ring viéc trong tai giai
quyét tranh chip thuoc thim quyeén riéng biét ctia qudc gia 1a vi pham trit tu cong
cong cua qudc gia nén tit chéi cong nhan theo Biéu V.2.b Cong udc. Vi duy trong
vu AO Slovenska Konsolidachna, A.S. v. KB SR Yakimanka, Toa 4n Nga ti chéi cong
nhan phdn quyét trong tai Slovak vi theo Luat phd san ctia Nga thi day la vu viéc
thuoc thim quyén riéng biét ctia Toa 4n Nga. Toa dn Nga lap luan ring, viéc tranh
chdp dugc giai quyét bang trong tai da vi pham trat ty cong ctia Nga va roi vao Dieu
V.2.b cua Cong udc.”

Tt nhting phan tich trén, cuing vdi viéc Viét Nam cting la mét thanh vién caa
Cong udce nén hoan toan cé thé van dung cdc quy dinh tai Pi¢u V.2.a va V.2.b dé
khong cong nhan mot phdn quyét trong tai nudc ngoai gidi quyét tranh chip thuoc
thdm quyeén riéng biét ctia Viét Nam. Tuy nhién, ditu nay nén cin ci vao ting
truong hop cu thé sé duge phan tich 6 muc tiép theo.

2.3. Ve khd nang cong nhdn va cho thi hanh doi véi ting truong hop cy thé

Khong phii tranh chip nao ciung cd thé dugce gidi quyét béi trong tai; vi vay,
ching ta nén xem xét moét cdch thuc t€ rang, mot tranh chdp thuoc thim quyén
riéng biét cua Toa dn Viét Nam c6 kha ning duge Trong tai giai quyét hay khong,
va tit d6 dua ra kha ning cong nhan va cho thi hanh déi véi phdn quyét trong tai d6.
Theo khoan 1 Biéu 470 BLTTDS niam 2015 thi ¢6 ba loai tranh chdp thuéc thim
quyeén riéng biét cia Toa dn Viét Nam.

Thii nhdt, tranh chip lién quan dén quyén déi véi bt dong san: Trudce day cic
tranh chdp lién quan dén bit dong sin thuong sé khong duge gidi quyét béi trong
tai, tuy nhién hién nay quan diém nay da thay d6i.*" Cdc nudc nhu Nga, Thuy Si,*!
AnDo,2 Hoa K¥?... vin cho phép Trong tii gidi quyét cdc tranh chip thuong mai
lién quan dén bit dong san. Viét Nam cang theo xu hudng nay khi cho phép trong
tai Viét Nam giai quyét tranh chip thuong mai lién quan dén dit dai.** Do d6, hoan
toan c¢6 kha ning xay ra trudng hgp trong tai nudc ngoai giai quyét tranh chip lién
quan dén bit dong san tai Viét Nam.

Mic du vay, tai nhiéu nudc hién nay, phdn quyét trong tai gidi quyét tranh
chip lién quan dén bit dong san thuong it dugc cong nhan va cho thi hanh, béi

17 International Council for Commercial Arbitration, ICCA’s Guide to the interpretation of the 1958 New York
Convention: A handbook for judges, 2011, tr. 106.

18  Reinmar Wolff, tldd, tr. 398.

19 Federal Arbitrazh (Commercial) Court, Moscow District, 1 November 2004, Yearbook Commercial
Avrbitration XXXIII, 2008, tr. 654-657.

20 Gary Born, International arbitration: Law and practice (Third Edition), Kluwer Law International, 2021, doan
97, tr. 9, Chuong 3.

21 Giuditta Cordero-Moss, International commercial arbitration - Different forms and their features, Cambridge
University Press, 2013, page 307, 351-352.

22 Rab, Ajar, “Redressal mechanism under the real estate (regulation and development) act 2016: ouster of
the arbitration tribunal”, NUJS Law Review, Vol. 10(1), 2017, tr. 1-18.

23 David K. Taylor; Jeffrey N. Brown, “Arbitration and other forms of ADR in real estate deals: The process,
drafting considerations, and making ADR provisions work”, Probate and Property, Vol. 28(2), March/April
2014, tr. 57-63.

24 Dieu 236 Luat it dai nam 2024.
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bit dong sin dugc xem la gin véi cha quyén qudc gia.” Trong béi canh tai Viét
Nam, tranh chédp lién quan dén bit dong sin dugc xdc dinh thuoc thim quyén
riéng biét khong chi la biéu hi¢én cua quyén tai phdn ma con thé hién bit dong
san 1a loai tai san dugc Nha nudc quan ly va quan tdm dic bi¢t. Thuc t€ cang da
c6 nhieéu vu dn gay thiét hai cho ngan sich nha nudc tii viéc gép von vdi tai san
la quyeén si dung dit vao cic doanh nghiép, bao gobm cid doanh nghiép c¢é vén
nudc ngoai.”® Bén canh d6, cang can luu y ring, mic du thiia nhan thim quyén
cua Trong tai d6i véi tranh chip thuong mai lién quan dén dat dai, Luat Dat dai
nim 2024 chi ghi nhan thim quyén nay danh cho “Trong tai thuong mai Viét
Nam”. Do dé, viéc tranh chdp vé bit dong sin dugc gidi quyét béi Trong tai
nudc ngoai nhim ldn trdnh thim quyén caa Toa dn Viét Nam c¢6 thé xem la xam
pham dén 1oi ich cua Nha nude. Tu d6, chung ta ¢6 thé khong cong nhan dya
trén co s6 vi pham nguyén tic co ban cua phdp luat Viét Nam theo Pieu V.2.b
cua Cong udc cung nhu di€ém b khoan 2 Pieu 459 BLTTDS nam 2015. bi¢u
nay cung phu hgp vdi hudng dan tai Nghi quyét s6 01/2014/NDTP khi cho
rang, Toda dn ¢6 thé huy phdn quyét trong tai véi ly do “vi pham nguyén tic co
ban cua phdp luat Viet Nam” khi phdn quyét d6 ¢6 néi dung trdi véi mét hoic
nhiéu nguyén tic co ban cta phdp luat Viet Nam va phdn quyét trong tai xam
pham nghiém trong 161 ich ctia Nha nudc, quyeén, 1¢1 ich hgp phdp ctia mot hoic
cdc bén, nguoi thu ba. Trén thuc t€, da ¢é nhiting trudng hgp Toa dn Viét Nam
tit chdi cong nhan phdn quyét trong tai nudc ngoai do vi pham nguyén tic co
ban cua phdp luat Viét Nam xudt phdt tii vi pham veé hinh thic hgp dong,” do
do viéc khong cong nhan phin quyét trong tai nudc ngoai giai quyét tranh chip
ve bit dong sin thuoc thAim quyeén riéng biét ctia Viét Nam véi ly do tuong tu la
hoan toan kha thi va hop ly.

Thit hai, tranh chdp veé ly hon: Nhin chung, thim quyén cia Trong tai d6i véi
cdc quan hé vé hon nhan gia dinh thuong duge cdc qudc gia han ché, dic biét 1a d6i
v6i ly hon. Chiang han nhu phdp luat ctia Puc, Phdp, Ha Lan, Thuy Si... khong
thtia nhan thim quyén cua trong tai déi véi ly hon.*® Phdp luat Viét Nam cung quy
dinh tuong ty.”” Do dé, theo quan diém cua tic gia, viéc trong tai nudc ngoai giii
quyét vu dn ly hon thuoc thim quyén riéng biét cua Viet Nam 1a hi€ém khi xay ra.
Néu truong hop dé ¢é xay ra thi chung ta sé khong cong nhin vi roi vao truong
hop tranh chip khong dugce giai quyét theo thé thiic trong tai tai Bieu V.2.a Cong
udc cting nhu diém a khoan 2 Biéu 459 BLTTDS nim 2015.

Thit ba, tranh chip ma cic bén da thoa thuin lua chon Toa dn Viét Nam dé
gidl quyét: D€ xdy ra tinh huéng nay, cdc bén phai viia ¢6 thoa thuin trong tai (va
da dugc trong tai gidi quyét) vira c6 thoa thuian chon Toa dn Viét Nam. Trén thuc

25  Zheng Sopchia Tang, Jurisdiction and arbitration agreements in international commercial law, Routledge Pulisher,
2014, tr. 58, 102.

26 Dinh Chién, Vin Thu, “Tu cdc dai dn lién quan dén sai pham quan ly, su dung dit: Nhiing vin dé cot 1oi
can quan tam sua déi Luat it dai”, Tap chi Phap ly di¢n ui, 2022, https://phaply.net.vn/tu-cac-dai-an-
lien-quan-den-sai-pham-quan-ly-su-dung-dat-nhung-van-de-cot-loi-can-quan-tam-sua-doi-doi-voi-
luat-dat-dai-a249516.html, truy cip ngay 28/8/2024

27 Bo Tu phdp - UNDP, tldd, tr. 32.

28 Reinmar Wolft, tldd, tr. 409.

29 biéu 2 Luat Trong tai thuong mai nam 2010.
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t€, tinh huéng lya chon ca trong tai va Toa dn 1a hoan toan ¢6 thé xay ra.” D€ giai
quyét vin dé nay, phdp luit cta cdc qudc gia thudng sé uu tién thim quyén cho
trong tai, bao gdm cdc nudc theo hé théng thong luat nhu Anh, My?! hay cdc qudc
gia dan luat nhu Puic.” Phdp luat Viét Nam, vé co ban cang ¢6 quan diém tuong
ty. Cu thé, néu trudng hgp cdc bén viia ¢6 thoa thuan gidi quyét tranh chip bing
trong tai, viia ¢6 théa thuan gidi quyét tranh chdp bing Toa d4n ma cdc bén khong
c6 théa thuan lai hodc thoa thuan mdi vé co quan c6 thim quyeén gidi quyét tranh
chip thi Toa dn sé trd lai don ki¢n hodc dinh chi vy dn néu cdc bén da yéu cau trong
tai giai quyét.”

O mot khia canh khdc, dua vao Cong udc Hague vé théa thuan lya chon Toa
dn nim 2005, mot s6 y kién cho ring can uu tién thoa thuan chon Toa. Tuy nhién,
theo mot s6 nghién cdu thi quan diém phé bién hién nay van la Toa dn sé ti chéi
tham quyeén va thoa thuan chon trong tai sé dugce uu tién.** Tdc gia ing ho quan
diém uu tién cho thoa thuan trong tai, béi pham vi dieu chinh cua Cong udc Hague
khong bao gdom cdc van dé vé Trong tai.* Hon ntia, thim quyén riéng biét ctia Toa
dn trong trudng hop nay ctung dya trén sy lya chon cua cdc bén, tic miic do gin bo
cting tuong tu nhu trong tai. Do dé, véi muc dich phit trién hoat dong trong tai thi
viéc uu tién thim quyeén cho trong tai la dieu hop ly.

V1 vay, néu phdn quyét trong tai nudc ngoai gidi quyét mot tranh chip ma cdc
bén c6 thoa thuan lua chon Toa dn Viét Nam thi theo quan diém cua tic gia, chung
ta nén cho phép cong nhan va cho thi hanh.

Két luan

C6 thé thdy, tranh cii vé kha ning cong nhan va cho thi hanh phdn quyét trong
tai nudc ngoai giai quyét tranh chdp thuoc thim quyén riéng biét ctia Toa dn qudc
gla xudt phdt tti mot vin deé ly luan quan trong. P4 la su canh tranh gitia quyén tai
phdn qudc gia va su ty do y chi caa cdc bén trong viéc lua chon phuong thic gidi
quyét tranh chap thuong mai. O géc do phdp luat thuc dinh, dé giai quyét cdc tranh
cii trén, co quan co thim quyén cua Viét Nam cin ban hanh cic van ban hudng dan
chi ti€t. Qua nhiing phan tich trén, tic gid ¢6 cdc dé xuit nhu sau.

Thii nhdt, d61 véi cdc tranh chip vé quyén lién quan dén bit dong san tai Viét
Nam nhung dugc gidi quyét tai trong tai nudc ngoai, Toa dn ¢6 thé giai thich theo
hudng anh huéng dén trat ty cong cong theo Pieu V.2.b Cong udc va diém b
khoan 2 Dié¢u 459 BLTTDS 2015 dé€ khong cong nhan.

30 Vi du nhu vu Melford Capital Partners (Holdings) LLP and others v Digby [2021] EWHC 872 (Ch); Chirag
Karia KC, “When arbitration and exclusive jurisdiction clauses conflict: Which wins?”’, Quadrant Chambers,
2021, https://www.quadrantchambers.com/news/when-arbitration-and-exclusive-jurisdiction-clauses-
conflict-which-wins-chirag-karia-qc, truy cap ngay 15/7/2024.

31  Garnett, Richard, “Coexisting and conflicting jurisdiction and arbitration clauses”, Journal of Private
International Law, Vol. 9(3), 2013, tr. 363-365.

32 K. H. Bockstiegel, S. Kroll and P. Nacimiento, “Germany as a place for international and domestic
arbitrations - General overview”, Transnational Dispute Management (TDM), Vol. 6(1), March 2009, tr. 49;
Decision of the German Federal Supreme Court (Germany: BGH, SchiedsVZ 2007, 273).

33 Khoan 2 va khoan 4 Di¢u 2 Nghi quyét s6 01/2014/NQ-HDTP Hudng dan thi hanh mot s6 quy dinh
Luat Trong tai thuong mai.

34 Ronald A. Brand, Paul Herrup, The 2005 Hague Convention on choice of court agreements commentary and
documents, Cambridge University Press, 2009, tr. 42.

35  Dieu 2(4) Cong udc vé Thoa thuin chon Toa dn nim 2005 (2005 Convention on Choice of Court
Agreements).
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Thit hai, d61 véi tranh chdp vé ly hon duge giai quyét béi trong tai nudc ngoai

(néu cd xdy ra), Toa dn c6 thé gidi thich theo hudng khong thudc cdc tranh chip
dugc gidi quyét theo thé thiic trong tai theo Pieu V.2.a Cong udc va diém a khoan
2 bieu 459 BLTTDS 2015 dé khong cong nhan.

Thii ba, d61 véi tranh chdp ma cdc bén ¢6 thoa thuan chon Toa dn Viét Nam

nhung di gidi quyét tai trong tai nudc ngoai, quan diém cua tdc gia [a ching ta van
nén xem x¢t cong nhan va cho thi hanh. @
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