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Tom tat
Bai viét nghién ciu va phdn tich khuén khd phdp ly vé trong tai lao dong tai Hoa Ky, ddc bi¢t
la vai tro ciia t6 chiic trong tai chuyén nghiép nhu Hiép héi Trong tai Hoa Ky, B¢ Quy tdc trong
tai lao déng hién hanh va Dy thdo sita d6i nam 2025. Trén co sé do, bai viét nit ra nhimg kinh
nghiém cho Viét Nam trong béi canh cdn xdy dung co ché gidi quyét tranh chdp lao dong hiéu
qud, minh bach va phit hop véi thong ¢ qudc té.
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Abstract
This article provides a legal analysis of the institutional framework for employment arbitration
in the United States, with a particular focus on the role of professional arbitral bodies such as the
American Arbitration Association, the current Employment Arbitration Rules, and the proposed
2025 amendments. Based on this examination, the study outlines key experience for Vietnam
in the context of developing diverse, transparent, and internationally consistent mechanisms for
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gay nay co ché giai quyét cdc tranh chip lao dong (TCLD) da chuyén tu

mo hinh déi khidng sang cic phuong thiic hop tic nhu hoa giai va trong
tai, phan dnh nhu ciu linh hoat cua thi trudng lao dong hién dai. Tai Hoa Ky, su
thita nhan cua Toa dn T61 cao Hoa Ky (TATCHK) trong thap nién 1960 da dat nén
tang cho sy phit trién cta trong tai lao dong (TTLD) nhu mot phuong thiic thay thé
hi¢u qua cho t6 tung Toa dn, giip gidm tai xét xu va nang cao hiéu qua gidi quyét
tranh chdp nho tha tuc tinh gon va bdo mat. Co ché nay hi¢n dugc dp dung rong rai,
khong chi trong cic TCLD tap thé ma con trong TCLD cd nhan, vdi su hd trg cia
cdc t6 chuic trong tai chuyén nghiép.

Dai vdi Viét Nam, hoan thi¢n mo hinh TTLD la yéu cau tit yéu trong tién
trinh hoi nhap, nhét [a khi co ch€ nay con nhiéu han ché. Téng Bi thu Té Lam nhin
manh: “Viéc xay dung, ban hanh phdp luat phai theo tinh hinh thuc tién, khong dé
tinh trang cho luat, cho co ché dian dén cham tré, mét co hoi,' cho thiy dinh hudng
cai cdch thé ch€ manh mé nhim xiy dung moi trudng phdp ly minh bach, thuic ddy
thu hut dau tu. Tiép thu kinh nghi¢m qudéc t€ vé TTLD, két hop véi dinh hudng cai
cdch cua Piang va Nha nudc, sé tao nén tang cho Viét Nam xay dung hé théng giai
quyét TCLD hiéu qua, cong bang.

1 Tran Binh, “Téng Bf thu To Lam: Nghién ctu lam ro noi ham cia “mo hinh ting truéng mdéi” cua Viét
Nam”, Bdo Sai Gon Gidi Phong online, 2025, https://www.sggp.org.vn/tong-bi-thu-to-lam-nghien-cuu-lam-
ro-noi-ham-cua-mo-hinh-tang-truong-moi-cua-viet-nam-post786354.html, truy cap ngay 27/10/2025
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Trén co s6 cdc phuong phdp phan tich, so sinh, tong hgp va ddnh gid tai li¢u, bai
viét tap trung lam ro: (i) qud trinh hinh thanh va phdt trién TTLD tai Hoa K¥; (i1) cdc
giai doan t6 tung theo Quy tic cua Hi¢p hoi Trong tai Hoa Ky (American
Arbitration Association, AAA); (iii) nhting diém stia d6i ddng chu y trong Dy thdo
2025 caa AAA; va (iv) cdc bai hoc kinh nghiém ¢6 thé van dung cho Viét Nam
nhim hoan thién h¢ théng TTLD.

1. Khai quat vé trong tai lao dong
1.1. Khdi niém

Trén binh dién qudc t€, TS chic Lao dong qudc t€ (International Labour
Organization, ILO) tuy khong dua ra dinh nghia chinh thiic vé TTLD nhung da thé
hi¢n r6 quan diém trong cdc van ki¢n nhu Cong udc 154 (1981), Khuyén nghi 130
(1967), va Khuyén nghi 92 (1951). Theo cich tiép can nay, TTLD dugc hiéu la co
ché gidi quyét tranh chip thong qua trung gian doc lap trén co s tu nguyén, la su tiép
ndi cta doi thoai xa hoi nhim dat dugce thoa thuan hai hoa gita cdc bén. M6 hinh
TTLD do ILO dinh hudéng nhin manh su tham gia cua Nha nudc, nguoi si dung
lao dong (NSDLD) va t6 chiic dai dién nguoi lao dong (NLD), hudng tdi duy tri can
biang loi ich va giai quyét tranh chdp bang phuong thiic hgp tic, khong déi khdng.

Khic véi ti€p can mang tinh ditu ti€t mém cua ILO, hé théng phdp luat Hoa
Ky xiy dung TTLD trén nén tang tu phdp, dugc diéu chinh béi Dao luit Trong
tai Lién bang nam 1925 (Federal Arbitration Act, FAA) va phdt trién qua cdc dn 1¢ caa
TATCHK d6i véi cdc vu dn dién hinh nhu Steelworkers Trilogy (1960), Gilmer v.
Interstate/Johnson Lane Corp (1991), Epic Systems Corp. v. Lewis (2018). Theo FAA
1925, trong tai la co ch€ cdc bén tu nguyén dé trinh tranh chip cho trong tai vién
(TTV) trung lap va dong y tuin thu quyét dinh cudi cung cua TTV.? Phin quyét
trong Steelworkers Trilogy da khing dinh TTLD la giai doan cuéi trong quy trinh khi¢u
nai theo thoa udc lao dong tip thé, gép phan duy tri quan hé lao dong (QHLD) 6n
dinh. TTLD sau d6é dugc mé rong sang tranh chip cd nhan thong qua diéu khoin
trong tai bit buoc trong hop dong. Nhu vay, TTLD 6 Hoa Ky khong chi 1a cong cu
hé tro QHLD ma con la thiét ché tai phin doc lap, ¢é hiéu lyc tuong duong vdi phdn
quyét cta Toa dn, thé hién su két hop chat ché gitia lap phdp va tu phdp trong bio
dam tinh hié¢u luc, tinh chung thdm va kha nang thi hanh cta phdn quyét trong tai.

Tu cdc dn 1¢ dién hinh néu trén, TTLD tai Hoa Ky dugce xem [a co ché giai
quyét tranh chip gitia NLD va NSDLD, hoic gitia t6 chuc dai dién NLD va NSDLD,
trong d6, TTV hoac hoi dong trong tai dua ra phdn quyét ¢6 gid tri rang budc cdc bén
tranh chip, chi bi huy bé trong mot s6 truong hop cu thé. Trong TCLD cd nhan,
trong tai dugc dp dung dua trén dieu khoan trong tai tién quyét trong hop dong lao
dong (HDLD). Trong TCLD tap thé, trong tai dugc thuc hién theo thoa udc lao
dong tap thé (TULDTT) va la budc cudi cung trong quy trinh gidi quyét khi€u nai.

2 Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960). https://supreme.justia.com/cases/federal/
us/363/564/#:~:text=questions%200f%20contract%20interpretation%20to,had%20not%20violated%20
that%20clause; Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991), https://supreme justia.com/
cases/federal/us/500/20/; Supreme Court of the United States, Syllabus, October term, 2017, https://
www.supremecourt.gov/opinions/17pdt/16-285_q811.pdf; Federal Arbitration Act, 9 U.S.C. § 1-16,
https://www.govinfo.gov/content/pkg/USCODE-2019-title9/html/USCODE-2019-title9.htm,  truy
cap ngay 27/10/2025
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Nhu vay, khdc véi ILO veé dé cao tinh tu nguyén, coi TTLD la lya chon sau khi
TCLD phit sinh, Hoa Ky chdp nhan diéu khoan trong tai tién quyét trong HDLD.
Trong khi ILO hudng vé TCLD tap thé, My mé rong TTLD sang TCLD c¢d nhan.
Nhiing dic diém khdc bi¢t nay phan dnh béi canh phdp Iy va vin héa lao dong dac
thii: ILO hudng t61 bao vé quyeén loi tap thé trong khuon khé toan ciau, con Hoa Ky
uu tién hi¢u qua kinh t€ va giam thiéu rai ro phdp ly cho doanh nghiép.

1.2. So sdnh trong tai lao déng vdi cdc co ché gidi quyét tranh chdp lao dong khdc

Dé dinh gid dung vai tro cua TTLD, can dit co ché nay trong tuong quan véi
cdc phuong thic giai quyét TCLD khdc nhu thuong lugng, hoa giai, va toa dn lao
dong, qua d6 thiy ro nhiing uu thé va giéi han dac thu cua ting co ché trong béi
canh QHLD.

Thit nhdt, vé thuong lugng, day la giai doan nén ting trong qud trinh giai quyét
TCLD, song hi¢u qué thuc tién con han ché. Vai tro dai dién cia cong doan co s6
chua dugc bio dadm khi nhieu Chu tich cong doan dong thoi kiém nhiém vi trf quin
ly?, dan dén xung dot loi ich gitia nhiém vu dai dién NLD va vai trd ctia NSDLD.
Da s6 cdc cuoc thuong luong khong tuan tha nguyén tic thién chi!, mang tinh hinh
thiic hodc nham déi phd yéu cau phdp luit, trong khi quy trinh lai thi€u sy tham gia
day du caa NLD. Két qua la thoa thuan dat duge khong phan dnh dung nguyén vong
va lgi ich cua NLD. Mac du thuong luong c¢6 chi phi thip va dugce uu tién, song co
ché& nay chua thé hién duge hi¢u qua thuc chit khi thi€u cong cu gidm st va bao dam
can bing quyén lyc gitia cdc bén.

Thii hai, vé hoa gidi, day la budc trung gian quan trong trudc khi cdc bén lya
chon trong tai hoic toa dn lao dong, nham hé tro dat dugce théa thuan tu nguyén
thong qua bén trung gian déc lap va duy tri QHLD 6n dinh. Tuy nhién, hiéu qui co
ché nay con han ché€ do phin 16n hoa giai vién lam viéc kiém nhi¢m, thiéu dao tao
dinh k¥, co ché gidm sdt va dinh gid, din dén tinh chuyén nghiép chua cao’. Trong
nhi¢u trudng hgp, hoa gidi chi mang tinh hinh thic d¢€ hoan tit thu tyc trudc khi
khéi kién, khién ty 1¢ hoa gidi thanh cong thip, nhit 1a véi tranh chip phuc tap hoic
tap thé. So véi TTLD, hoa gidi thi€u tinh rang budc phdp ly va kha nang cuong ché
thi hanh, nén khé tao dung niém tin cho cdc bén, dic biét la NLD 6 vi thé€ yéu hon.

Thu ba, toa dn lao dong 1a co ché bao dam tinh cudng ché€ thi hanh cao nhit,
nhung tht tuc ruom ra, thoi gian kéo dai va cong khai, dé dnh hudéng dén uy tin
cta doanh nghi¢p hoic NLD. S6 lugng va muic d¢ phtic tap cta cdc vu dn lao dong
ngay cang ting, trong khi dp luc giai quyét I6n khién hi¢u qua bao v¢ quyén 11 NLD
giam. Quy trinh xét xi thi€u linh hoat va thi€u tinh bio mat, trong khi TTLD ¢6 uu
thé veé téc do, linh hoat va bio mat thong tin.°

3 Quan Gia Binh, “Phdp luit vé thuong lugng tap thé va thuc tién thuc hién tai doanh nghi¢p Viét Nam”,
Tap chi Khoa hoc Kiém sdt, s6 02, 2025, tr. 50-56.

4 Nguyén Thi Thanh Hoan, “Hoan thién phdp luat vé thuong lugng tap thé trong Bo luat Lao dong 20197,
Tap chi Toa an nhdn ddn di¢n tir, 2023, https://tapchitoaan.vn/hoan-thien-phap-luat-ve-thuong-luong-
tap-the-trong-bo-luat-lao-dong-20199009.html, truy cap ngay 27/10/2025.

5 Tran Thi Nguyét, “Thuc trang quy dinh vé giai quyét tranh chip lao dong tai hoa gidi vién lao dong
hién nay”, Tap chi Céng Thuong, s6 11, 2023, https://tapchicongthuong.vn/thuc-trang-quy-dinh-ve-
giai-quyet-tranh-chap-lao-dong-tai-hoa-giai-vien-lao-dong-hien-nay-108284.htm, truy cip ngay
27/10/2025.

6 Duong Vin Hau, “Ban vé su phin biét gitia Toa dn va trong tai”, Tap chi Toa dn nhdn ddn di¢n ti, 2019,
https://tapchitoaan.vn/ban-ve-su-phan-biet-giua-toa-an-va-trong-tai, truy cap ngay 27/10/2025.
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2. Trong tai lao dong tai Hoa Ky va Du thao saa d6i Quy tic trong tai lao
dong nam 2025

AAA dugc thanh lap nim 1926 véi tu cdch [a moét t6 chiic phi loi nhuan cung
cip dich vu gidi quyét tranh chip thay th€ cho doanh nghiép, cd nhan, cong doan va
co quan chinh pha.” Nam 1951, AAA cung véi Uy ban hoa giai Lién bang va Hoc
vién trong tai quéc gia da ban hanh bd Quy tic dao diic va tiéu chuin t6 tung cho
TTLD, dit nén tang cho tinh doc lap va trich nhiém ngheé nghiép caa TTV. AAA
xay dung mang ludi TTV chuyén mon cao va co ché€ b6 nhiém trung lap, gitp t6
chic nay tré thanh thiét ché trong tim cta co ch€ TTLD Hoa Ky vao cudi thé ky
XX. Phan 16n cdc TULDTT st dung trong tai AAA, va hang triéu NLD chip thuan
dieu khoan trong tai trong hgp dong, khién nhiéu tranh chip nhu sa thai trdi luat hay
phan biét d6i xu duge giai quyét bang trong tai thay vi Toa dn.®

Nim 1996, AAA ban hanh B Quy tic trong tai va hoa giai trong linh vuc lao
dong. Bo quy tic nam 1996 nay dugc xay dung dya trén cic hudng dan cua “Thoa
udc vé quy trinh t6 tung lao dong” (Employment Due Process Protocol) nim 1995.

Vi khung quy tic ro rang va toan dién tii AAA, cung sy hd tr¢ cua cdc co
quan nhu Co quan hoa giai va trong tai Lién bang (Federal Mediation and Conciliation
Service, FMCS), co ché TTLD tit nam 1996 dén nay da van hanh ngay cang hi¢u qua
va minh bach. Toa dn T61 cao Hoa Ky (TATCHK) cuang tiép tuc déng vai tro then
chét trong viéc cung ¢ tinh hgp phdp cua TTLD, coi day [a bo phan khong thé tich
101 cua chinh sich giai quyét TCLD.

2.1. B¢ quy tdc trong tai lao dong hién hanh va mgt sé" han ché, bdt cip

Quy tic TTLD nim 1996 cia AAA bio dam can bing quyeén loi gitia cdc bén,
deé cao tinh doc lap va vo tu cia TTV va cho phép cdc bén binh ding trong viéc lya
chon TTV tut danh sich do AAA quan ly. Quy tic khuyén khich hoa gidi tu nguyén
trude khi khoéi kién va trao quyén cho AAA tii chéi thu Iy néu phdt hién vi pham
tiéu chuin cong bang t6i thiéu, qua dé buoc doanh nghi¢p phii xay dung thoa thuan
trong tai hop ly, ton trong quyén cua NLD.

Bo quy tic TTLD da trai qua nhiéu [an sta d6i va ban cap nhat mdéi nhit. Hién
nay, Bo quy tic TTLD sua déi ngay 01/11/2009 dang dugc su dung. Theo d6, quy
trinh TTLD bao gdbm bén giai doan chinh:’

Giai doan 1: Khéi kién

Theo Quy tic 4, moét bén c6 thé khoéi kién bang cich ndp don yéu cau trong tai
kem theo tém tit tranh chdp sau khi hoan tit khi€u nai theo TULDTT, dong thoi
gui bin sao cho cic bén lién quan. Pon yéu ciu phii néu ré ban chit tranh chip,
cdc yéu sich, cung nhu tuan tha cdc quy dinh veé thoi han va tha tuc. Giai doan nay
2 nén ting quan trong dé dam bao moi tranh chip di trdi qua cdc giai doan thuong
lugng trudc khi chuyén sang trong tai."

7 Laura J. Cooper, “Discovery in labor arbitration”, University of Minnesota Law Review, Vol. 72, 1988,
https://scholarship.law.umn.edu/faculty_articles/307

8 Matthew Fritz-Mauer, “Naked class waivers”, 2022, DOI: http://dx.doi.org/10.2139/ssrn.4313180

9 Mark Fotohabadi, “AAA employment arbitration rules: An overview”, ADR Times, 2023, https://
adrtimes.com/aaa-employment-arbitration-rules/, truy cip ngay 27/10/2025.

10 Sarah Staszak, “Privatizing employment law: The expansion of mandatory arbitration in the
workplace”, Studies in American Political Development 34, No. 2, 2020, tr. 239-68, https://doi.org/10.1017/
S0898588X20000061
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Giai doan 2: Lua chon TTV

Quy tic 12 quy dinh quy trinh “loai trii va xép hang” tii danh sich do AAA
cung cip, bdo ddim TTV trung lap, c6 chuyén mon vé TCLD. Viéc lua chon TTV
2 yéu t6 quyét dinh tinh cong bing cua phdn quyét, boi su trung 1ap va kha ning
dién giai chinh xdc TULDTT cta TTV." Pong thoi, dieu nay phian dnh nguyén tic
ty quyét cua cdc bén, nhung cting tiém 4n rui ro thién vi khi 57% TTV dugc doanh
nghiép chi tra phi'? va 63% TTV dugc lya chon ¢6 xu hudng nghiéng vé phia doanh
nghiép."

Giai doan 3: Piéu tran

Theo Quy tic 8, Hoi nghi quan ly trong tai phai dugce t6 chiic trong vong 60 ngay
ké ti khi TTV dugc chi dinh, nhim xdc dinh luit dp dung, k& hoach thu thap ching
cd, lich trinh phién di¢u trin, danh sich nhan chiing va quy tic xét chiing ci. Quy tic
9 trao quyén cho TTV dudgc yéu ciu cdc bén cung cip b sung chung cu khi can thiét
dé bao dam viéc xem xét toan dién va cong bang, nhung quyén nay mang tinh tury nghi,
din dén su thi€u théng nhit trong thyc tién dp dung."

Phién diéu train dugc ti€n hanh theo nguyén tic xét xd kin nhim bio mat thong
tin ctia cdc bén tranh chdp. Tai phién diéu tran, cdc bén dugc quyén tranh luan, triéu tap
nhan chiing va xuit trinh ching ci. TTV déng vai tro chu toa, diéu hanh va bao dam
quyén binh ding gitia cdc bén. Tuy nhién, bo quy tic hién hanh chua hé trg xét xu tryc
tuyén hay nop tai liéu dién ti, va cdc phdn quyét hi€ém khi dugc cong khai. Viéc thicu
minh bach nay han ché kha nang gidm sdt, dic biét trong cdc vu phan biét d61 xt hay
quéy réi noi lam viée béi tinh minh bach 1a yéu t6 then chét dé bao vé quyén 161 caa
cdc bén lién quan.

Giai doan 4: Phan quyét trong tai, chi phi va quyén khang cao

Phdn quyét trong tai sé dugc ban hanh trong vong 30 ngay ké tii ngay két thuic
phién dieu trin va chi c6 thé bi huy bo trong mot s6 trudng hop han ché theo quy dinh
tai Pieu 10(a) FAA, 9 U.S.C. § 10, nhu gian lan, vi pham thu tuc, hoic TTV vuct qud
thim quyén. Quy tic 39-48 quy dinh chi phi trong tai duge chia déu gitia cdc bén, trit
khi ¢6 théa thuan khdc. Tuy nhién, chi phi cao cting thoi gian xu ly kéo dai ti 6 dén 12
thdng khién TTLD mit dan uu thé vé hiéu qua so véi toa dn, dic biét d6i véi NLD thu
nhap thip va doanh nghi¢p nhé.

Ve nguyén tic, phdn quyét trong tai khong duge cong bé rong rai. Thong thuong,
phdn quyét chi don thuan xdc dinh bén thing kién va muic boi thudng, khong giai thich
chi tiét. TTV khong c6 nghia vu soan thao phdn quyét ¢6 lap luan chit ché nhu ban dn
cta Toa dn. Theo d6, quy dinh caa Bieu 10(a) FAA, 9 U.S.C. § 10 khong yéu cau TTV
phai trinh bay cdc 1ap luan phdp ly chi tiét hay phan tich ching cu cu thé trong phdin
quyét. Hon ntia, trong vu Cat Charter LLC v. Schurtenberger, 646 F.3d 836 (11th Cir.

11 Roger lan Abrams and Dennis Nolan, “The labor arbitrator’s several roles”, Maryland Law Review, Vol.
44(3), 1985, pp. 873-902, SSRN: https://ssrn.com/abstract=2129188

12 Alexander J. S. Colvin, “The growing use of mandatory arbitration. Access to the courts is now barred for
more than 60 million American workers”, The Economic Policy Institute, 2017, DOI: http://epi.org/ 135056

13 Alexander J. S. Colvin and Mark D. Gough, “Individual employment rights arbitration in the United
States: Actors and outcomes”, ILR Review, Vol. 68(5), 2015, pp. 1019-1042, DOI: https://www jstor.
org/stable/24810326

14 J. R. Lamare, “The devil is in the details: Attorney eftects on employment arbitration outcomes”, ILR
Review, Vol. 73(2), 2019, tr. 456-478, https://doi.org/10.1177/0019793919877404
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2011), Toa phiic thdim Lién bang khing dinh ring viéc thi€u phan lap luan khong ciu
thanh cin ci dé€ huy phdn quyét trong tai, trit khi cdc bén da yéu cau 1o rang trong théa
thuan trong tai. Cdch ti€p can nay phin dnh dic trung cia h¢ théng trong tai Hoa Ky,
deé cao tinh nhanh gon va chung thim, song lai han ché€ kha nang gidm sdt va khic phuc
sai sOt tu phdp. Do thi¢u 1ap luan chi tiét va quy trinh cong khai, NLD khé thuyét phuc
dugc Toa dn huy phdn quyét, ngay ci khi ¢6 ddu hiéu bat cong."”

2.2. Dy thdo sita d6i Quy tdc trong tai lao dong nam 2025 ciia Hiép hoi trong tai Hoa Ky

Bau nim 2025, AAA da cong b6 Dy thio sta d6i Quy tic TTLD cung véi ban
tém tit chinh thic ' véi nhiéu thay déi quan trong:

Nadng cao tinh cong bang

Du thio 2025 b6 sung quy dinh tai R-1(d) va R-10, cho phép AAA tui chéi
hoic dinh chi quan ly vu trong tai trong cdc trudng hgp vi pham nguyén tic t§ tung
cong bing. Pieu R-1(d) yéu ciu moi stia d6i quy tic phai tuan thu Thoa udc vé quy
trinh t6 tung lao dong (Employment Due Process Protocol), bao dam ring du cdc
bén dugc quyén dieéu chinh thu tuc, ho vin khong duge 1am sai léch cdc tiéu chuin
cong bing t6i thi€u. Theo tém tit chinh thic cia AAA, muc tiéu c6t 161 cta sta déi
la ting cuong tinh trung lap trong lya chon TTV, trinh xung dét 11 ich va bio dam
co hoi binh ding cho NLD va NSDLD trong sudt qud trinh t§ tung.'”

Cic quy dinh mdi hudng téi viéc cung ¢ niém tin vao co ché trong tai thong
qua nguyén tic “dugc nghe — dugc tranh luan” va “déi xi cong bing”, qua d6 nang
cao chit lugng xét xut va uy tin thé ché cua TTLD Hoa Ky.

Hoan thi¢én Quy tdc ching ci

Du thiao 2025 dinh ddu budc chuyén quan trong tii co ché “tuy nghi” sang
nguyén tic bio dam cong bang trong trao doi thong tin va chiing cui. Quy tic R-21
yéu cau TTV quin ly hiéu qua viéc trao déi thong tin, bio dim déi xt binh ding va
co hoi cong bing cho mdi bén trinh bay vu viée,"™ theo d6 khic phuc han ché cua
Quy tic 1996, vén chi cho phép TTV yéu ciu cung cdp thong tin khi can thiét ma
khong dit ra tiéu chudn cong bing té tung .

Quy tic R-33 quy dinh quyén ctia TTV trong viéc chdp nhan, loai trit chiing cu
khong lién quan hoic trung lip, phan dnh su két hop gitia thuc tién t6 tung va cong
ngh¢ hi¢n dai. Du thio cung [in dau tién ghi nhan r6 quyén triéu tap nhan ching va

15 M. Gough (2020), “A tale of two forums: Employment discrimination outcomes in arbitration and
litigation”, ILR Review, Vol. 74(4), tr. 875-897, https://doi.org/10.1177/0019793920915876

16~ American Arbitration Association’s, “Draft amended employment this discussion draft of the American
arbitration association’s employment arbitration rules is being shared for public comment”, February
28, 2025, https://go.adr.org/rs/294-SFS-516/images/Employment%20Arbitration%20R ules%20
PUBLIC%20COMMENT%20VERSION_EDITS_1.13.25_CLEAN_1.22.25 pdf?version=0. Ban
tém tit: “Summary of proposed revisions to employment arbitration rules”, https://go.adr.org/rs/294-
SFS-516/images/AAA_Summary%200f%20Proposed%20R evisions_Employment%20_2025%20Update.
pdf?version=0#:~:text=is%20in%20dispute,%28Rule%2020, truy cip ngay 27/10/2025.

17 Trong vu Hooters of America, Inc. v. Phillips (D.S.C. 1998), Toa dn da tuyén bé thoa thuan trong tai
v6 hiéu do qud bit cong, tao tién 1¢ cho cdc dieu khoan trong tai moét chitu, dic biét vé chon trong tai
vién, sé khong dugc phdp luat chip nhan, Xem: Hooters of America, Inc. v. Phillips, 39 F. Supp. 2d 582
(D.S.C. 1998), https://law justia.com/cases/federal/district-courts/FSupp2/39/582/2286860/, truy cap
ngay 27/10/2025.

18  Andrea Cann Chandrasekher, “Empirical evidence on arbitrator diversity: What we know, what we don’t
know, and how to move forward on the empirical front”, Chapter. In The federal arbitration act: Successes,
failures, and a roadmap for reform, edited by Richard A. Bales and Jill I. Gross, Cambridge: Cambridge
University Press, 2024, tr. 314-24.
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tai liéu, ké ca tryc tuyén, cung Quy tic R-22 cho phép dp dung cdc ché tai nhu suy
dién bat 101 hoic loai trii chung cu d6i véi bén khong tuin tha. Nhiing stia d61 nay
cung ¢@ tinh liém chinh, minh bach va ky luat trong qud trinh trao déi chiing cu,
dong thoi nang cao hiéu qua thuc thi cong bing t§ tung trong TTLD.

Hién dai hoa va minh bach héa t6 tung trong tai

Du thio quy dinh r6 quyén ctia TTV trong viéc quyét dinh “phuong thic tién
hanh phién hop”. Theo d6, phién ditu tran sé¢ dugc t6 chuic tryc tuyén trii khi cdc
bén cé thoa thuin khdc hoic TTV nhin dinh viéc hop truc tiép la can thiét dé bao
didm quy trinh cong bing. AAA dong thoi thiét 1ap h¢ théng ndp ho so dién ti qua
cong thong tin hojc email; Quy tic R-40 cho phép gui thong bio bing phuong thiic
dién t, thay thé quy trinh gidy 6 truyén théng trong mo hinh 1996.

Ddng chu y, Quy tic R-45 yéu cau phdn quyét phai dugce lap bing vin ban ¢6
gidi thich phdp ly, phan tich chiing cu va tinh todn thiét hai, thay cho cdch két luan
chung trudc day, phan dnh sy tiép thu khuyén nghi quéc t& vé minh bach va kha
niang kiém ching. Ngoai ra, Quy tic R-42(c) cho phép AAA cong bs phdn quyét
an danh, dugc xem [a budc tién vé minh bach, gép phan hinh thanh thuc tién chuin
muic va ting tinh du dodn cta phdp luat trong tai, theo Thomas J. Stipanowich nhan
dinh, cong khai ¢ chon loc giip cing ¢6 tinh théng nhit va uy tin ngh¢ nghiép
trong linh vyc trong tai."”

Diéu chinh phdan bo chi phi trong tai

D61 véi ¢d nhan NLD, néu tranh chip phdt sinh tit di¢u khodn trong tai do doanh
nghiép dua ra, phi nop don ctia NLD dugce gidi han 6 muic thip, tuong duong dn phi
toa dn. Ngugc lai, doanh nghiép phai thanh todn phi nop don cao hon cting véi cdc chi
phi hanh chinh khdc. Doanh nghiép cung chiu trich nhiém chi tra toan b¢ thi1 lao cho
TTV va cdc chi phi phdt sinh khdc sau qud trinh xét xt (Quy tic R-46), trit khi NLD
tu nguyén chia sé chi phi, hoic TTV yéu cau NLD thanh todn trong truong hop yéu
cau khéi kién khong ¢6 can cu phdp luat. Cdch thiét ké nay nhim khic phuc tinh trang
bt binh ding vé ning luc tai chinh gitia hai bén, huéng téi bao dam ring viéc lya chon
trong tai nhu [a mét cong cu bao v¢ quyén, thay vi la rao can cho NLD.

Ruit ngdn thoi gian xet xii trong tai

Du thdo stia d6i Quy tic R-20 vé phién dieu tran so bo, duge té chiic ngay sau
khi TTV dugc chi dinh, nhaim théng nhit lich trinh t§ tung, bao gdm thoi han trao déi
chung cu, ngay phién di¢u tran va han chét nop ban luan cd. Co ché nay giip TTV cha
dong dieu hanh va han ché€ viéc kéo dai thoi gian giai quyét.

Quy tic R-23 budc cdc bén phai phian hoi nhanh chéng veé lich trinh, trong khi
R-22 trao quyén cho trong tai vién dp dung ché tai d6i véi hanh vi trl hoan, thé hién
su chuyén déi tii “trong tai than thién” sang “trong tai quan ly” (managerial arbitration),
trong d6 TTV déng vai tro dieu phéi quy trinh tich cuc. David B. Lipsky nhan xét, viéc
trao quyeén ché tai gitip cung c6 vi thé cia TTV nhu ngusi bio dim cong bing thu tuc,
chu khong chi 1a ngudi ra phdn quyét.

19 Thomas Stipanowich, “The third arbitration trilogy: Stolt-Nielsen, rent-a-center, concepcion and the
future of American arbitration”, American Review of International Arbitration, Pepperdine University Legal
Studies Research Paper, No. 2012/10, https://sstn.com/abstract=1919936

20 D. Lipsky, “Emerging systems for managing workplace conflict: Lessons from American corporations for
managers and dispute resolution professionals”, Industrial and Labor Relations Review, 2004, DOI: https://
doi.org/10.2307/4126687
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Quy tic R-44 quy dinh raing TTV phai ban hanh phdn quyét khong muon hon
30 ngay ké tir ngay két thuc phién diu tran, trii khi ¢6 thoa thuin hoic quy dinh khdc.
Quy dinh mang tinh rang bu¢c nay tao dp luc tich cuc thic diy trong tai vién ra quyét
dinh kip thoi, khic phuc tinh trang thi€u giéi han thoi gian trong mo hinh ca, qua dé
nang cao tinh hi¢u qua va tinh tin cdy cia co ch¢ TTLD.

Co ché phiic thdm tiry chon

Can cu theo bo Quy tic Trong tai Phic thim Tuy chon (Optional Appellate
Arbitration Rules) ban hanh nam 2013, cdc bén c6 thé théa thuan lya chon mot Ban
Phtic thdm Trong tai (Appeal Tribunal) dé xem xét lai phdn quyét trong tai. Tuy Du
thao 2025 khong tich hop tryc tiép co ché phic thim vao phin chinh cua quy tic lao
dong boi phdn quyét trong tai ¢6 gid tri chung thim, nhung AAA sé thong bdo cho cdc
bén vé quy tic phiic tham tuy chon. Theo dd, néu cdc bén dong y, mot ban phuc thim
trong tai, gobm 3 TTV giau kinh nghié¢m, sé xem xét lai phdn quyét. Quy trinh nay dién
ra nhanh chéng va chu yéu dua trén cdc tai li¢u trong ho so vu dn. Tuy nhién, viéc phic
tham chi ¢6 hiéu lyc khi ca hai bén dong thuan ctng tao ra rti ro [a bén yéu thé (NLD)
c6 thé khong dugc tiép can cdp xét lai moét cich ty dong. Diéu nay 6 thé anh hudng téi
quyén ti€p can cong ly va binh dang t6 tung trong TCLD.

3. Bai hoc kinh nghiém cho Viét Nam

Tai Viét Nam, co ch€ TTLD da chinh thic dugc luit héa trong Bo luat Lao
dong nim 1994. Tuy nhién, thyc tién dp dung co ché nay chua mang lai hiéu qua
o rét. Du Hoi dong TTLD duge thanh lap tai tit cd cdc tinh, thanh phd truc thuoc
trung uong, s6 vu TCLD thuc t&€ duge gidi quyét qua co ché nay van rit it.*! Pén
nay, chi cé mot vu vige tai Pong Nai duge dua ra Hoi dong TTLD cép tinh giai
quyét, nhung khong ¢6 thong tin chi tiét vé bén lién quan, noi dung tranh chip hay
két qua nén hiéu qua va stc lan téa chua dat nhu ky vong,.

Mic du B¢ luat Lao dong nam 2019 va Nghi dinh 145/2020/ND-CP da budc
dau mé rong thim quyén va chic ning cua Hoi dong TTLD,* nhung quy trinh
TTLD vin con so lugc, gid tri phdp 1y ctia phdn quyét chua duge khing dinh 1o rang.
Hon nua, viéc Ho1 dong TTLD & Viét Nam hoat dong theo hinh thic kiém nhi¢m
da din dén thi€u tinh chuyén nghiép, khién cic bén lién quan it tin tuéng hoac chua
biét dén co ché nay.

Thuyc t€ nay dit ra yéu cau cip thiét phai sta d6i toan dién co ché TTLD va
nhting bai hoc thyc tién vé xiy dung va hoan thién co ché nay cia Hoa Ky ¢6 thé Ia
nguon kinh nghiém quy bdu d€ cdc nha lam luat Viét Nam tham khao.

3.1. Thiét lgp va phdt trién khuon khé phdp ly vé trong tai lao dong

Phdp luat Hoa Ky di kién tao khuon khé phidp ly tuong d6i toan dién cho
TTLD, két hgp gitia cdc nguyén tic phdp dinh, tién 1¢ xét xtt va chuin muc hanh
nghe do cdc t6 chuc trong tai uy tin thiét lap. Su phidt trién caa TTLD cho thiy
co ché nay khong chi hoat dong doc 1ap ma con la mot bo phan cdu thanh, b6 trg

21 Bui Si Thanh, “Giai quyét tranh chdp tai hoi dong trong tai lao dong - Thuc tién va kién nghi”, Tap chi
dién tir Ludgt su Viét Nam, 2024, https://Isvn.vn/giai-quyet-tranh-chap-tai-hoi-dong-trong-tai-lao-dong-
thuc-tien-va-kien-nghi-1722533324-a145892.html, truy cap ngay 27/10/2025.

22 Khuc Thi Phuong Nhung, Nguyén Phuc Thién, “Giii quyét tranh chdp lao dong thong qua Hoi dong
trong tai lao dong theo phdp luit lao dong hién hanh va mot s6 vin dé dit ra”, Tap chi Khoa hoc kiém sdt,
S6 chuyén dé€ 01, tap 58, 2022, tr. 82-29.
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cho hé théng tu phdp, ngay cang khing dinh vai trd quan trong trong viéc dieu hoa
QHLD duong dai.

Tai Viét Nam, B¢ luat Lao dong nam 2019 va vin ban hudng dan da c¢6 nhi¢u
quy dinh tién b vé co ché TTLD, nhung van ton tai nhit¢u han ché cin gidi quyét
dé TTLD thuc sy hi¢u qua.

Thit nhdt, quy trinh giai quyét tranh chidp bing TTLD hién nay chua dugc xay
dung day da va chi tiét, gy anh hudng tryc ti€p dén quyeén va Igi ich hop phdp
cta cdc bén. B¢ luat Lao dong 2019 (Chuong XIV) va Nghi dinh 145/2020/ND-
CP mdi chi néu khdi qudt vé thim quyén va thanh phan cta Héi dong TTLD,
nhung thi¢u hudng dan cu thé vé cdc giai doan t6 tung nhu tiép nhan don, thu thap
ching cu, bao mat thong tin, quyén va nghia vu cta cdc bén, thay thé TTV, gidi
han phdn quyét, va co ché€ thi hanh. Diéu nay khién cdc bén thi€u co s6 phdp ly dé
bao dam quyeén dugce xét xu cong bing va kip thoi. Ngoai ra, phdn quyét cua Hoi
dong TTLD khong ¢6 hiéu luc chung thim va khong bit buoc thi hanh, dan dén
viéc bén thua kién dé né trdnh trdch nhiém, budc bén thing kién phai khoéi kién
lai tai Toa dn, kéo dai qud trinh bdo vé¢ quyén loi. Khong nhung thé, viéc thiéu
quy dinh bao dam tinh d¢c lap, chuyén nghié¢p va ché tai d61 véi TTV khién qud
trinh xét xui dé bi chi phéi béi cde yéu t6 hanh chinh hoic 161 ich cuc bo, lam suy
gldm niém tin cda cdc bén vao TTLD. T4t ca nhung han ché nay cho thiy, TTLD
hién chua ddp vng yéu ciu veé tinh minh bach, hi¢u qua va cong bang thu tuc. Viét
Nam ¢6 thé tham khio Bo Quy tic trong tai lao dong cia AAA (My), trong d6
cdc néd1 dung nhu ti€p nhan ho so, thu thap chiing cud, bao mat, thay th€ TTV, va
co ché thi hanh phidn quyét duge quy dinh ro rang va nhit qudn. Viéc dp dung linh
hoat cdc nguyén tic nay sé gidp Viét Nam xay dung moét hé thong TTLD chuyén
nghiép, hiéu qua va ding tin ciy.

Thii hai, cin xem xét su tuong thich gitia phdp luat TTLD va Luat Trong tai
thuong mai nim 2010 (Luat TTTM nam 2010). Luat TTTM nam 2010 da thiét lap
khung phdp ly hoan chinh cho co ch¢ TTTM, nhung hién nay chua dugc dp dung
déi véi cic TCLD. Tdc gia dé xuit mé rong pham vi dieu chinh cua Luat TTTM
nam 2010, b6 sung cdc quy dinh cu thé cho phép cdc Trung tim TTTM gidi quyét
TCLD néu c6 thoa thuin ro rang bang vin ban gitia cic bén bing cich ghi nhan
trong HDLD hoic TULDTT.

Dé bio dam hiéu luc cua thoa thuian nay, B luat Lao dong 2019 can b6 sung
quy dinh tai Dieu 21 (vé noi dung hop dong lao dong) va Chuong XIV (vé thim
quyén gidi quyét TCLD), cong nhan TTTM Ia chu thé ¢6 thdm quyén khi cdc bén
¢6 thoa thuan hop phdp. Pong thoi, Luat TTTM 2010 cting can dugc stia déi tuong
ung, mé rong chiic nang cua TTTM va ban hanh nghi dinh hudng din riéng vé
TTLD trong pham vi di¢u chinh caa TTTM.

Viéc sta d6i dong bé hai luit nay sé tao hanh lang phdp ly théng nhit, gidp
TTTM tré thanh thi€t ché bin cong chuyén nghi¢p, tuong tu mé hinh AAA
(Hoa K¥). Bi¢u nay khong chi mé rong quyeén lua chon co ché giai quyét tranh
chdp® ma con nang cao tinh linh hoat, minh bach va khad ning thi hanh ctia phdn

23 Cao Thi Thuy Nhu, “Vian dé md rong thim quyén cta trong tai thuong mai déi véi tranh chip lao dong”,
Tap chi Ddn chii va Phap ludt, ky 1, s6 402, 2024, https://danchuphapluat.vn/van-de-mo-rong-tham-
quyen-cua-trong-tai-thuong-mai-doi-voi-tranh-chap-lao-dong, truy cap ngay 27/10/2025.
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quyét TTLD. Khi TCLD cd nhan phdt sinh, néu cic bén ¢d thda thuin trong
tai hop phdp, ho ¢6 thé lya chon TTTM thay vi hoa gidi hoic Hoi dong TTLD,
qua d6 gidm tai cho hé thdng tu phdp va bio dam quyén tu do thoa thuin trong
QHLD.

Thit ba, hién nay, quyét dinh cuaa TTLD chua ¢6 hiéu luc chung thim va
thi€u co ché€ cudng ché thi hanh, lam gidm sic hidp din cua co ché nay. Diéu
nay khdc biét co ban so vdi h¢ thédng phdp luit Hoa Ky, theo d6, TTLD ban
hanh phdn quyét ¢6 hiéu luc phdp ly tuong duong véi tai phdn tu phdp va duge
Nha nudc bao dam veé tinh hiéu luc, tinh chung thim va kha ning cuéng ché thi
hanh. Dé khic phuc bét cap, phdp luat Viet Nam can xem xét quy dinh vé hiéu
luc phdp ly chung thim cta phdn quyét TTLD.

3.2. Thiic ddy su phdt trién cha cdc t6 chiic trong tai lao dong chuyén nghiép

Luat va dn 1¢ Hoa Ky da hinh thanh nén ting phdp ly viing chic cho su ra doi
va phdt trién cua cdc t6 chiic TTLD chuyén nghi¢p, dién hinh 1a Hiép hoi Trong
tai Hoa Ky (AAA) va Co quan Hoa giai va Giai quyét Lién bang (FMCS). Dudi
su dieu chinh ctia Luat FAA nim 1925 va cdc dn 1¢ quan trong nhu Steelworkers
Trilogy (1960), Gilmer v. Interstate/Johnson Lane Corp. (1991) va Epic Systems Corp.
v. Lewis (2018), h¢ théng phdp luat Hoa Ky da khong chi cong nhan tinh hgp
phdp cua trong tai ma con xdc lap vi th€ cua né nhu la co ché€ tai phdn tu nhan
c6 gid tri phdp ly tuong duong toa dn. Cdc phdn quyét cuia TATCHK budc toa
dn cdp dudi phai ton trong tinh chung thim va kha nang thi hanh caa phdn quyét
trong tai, qua do tao niém tin cho cd NLD va gidi chu trong viéc su dung trong
tai. Trén nén tang phdp ly nay, AAA di phdt trién thanh mot thiét ché trong tai
doc 1ap, hoat dong phi I¢1 nhuin, thu Iy hon 150.000 vy tranh chip médi nim,
trong d6 ¢6 hang nghin vu lao dong.** FAA va dn 1¢ cuia TATCHK tao ra co ché
biao dam thé ché, giip AAA van hanh minh bach, hiéu qua va duy tri niém tin
x4 hoi.

D61 véi Viét Nam, kinh nghiém tii Hoa Ky cho thdy vai tro ctia phdp luat va
dn 1¢ khong chi 6 viéc thiia nhan trong tai nhu moét co ché giai quyét tranh chip,
ma quan trong hon la trao cho thi€t ch€ trong tai mét khong gian phdp ly doc
lap d€ van hanh chuyén nghiép. Viét Nam cin huéng dén mo hinh TTLD bdn
cong, hoat dong dudi su bao tr¢ phdp ly cia Nha nudc nhung ¢é quyén tu quin
veé chuyén mon va tai chinh, tuong tu mo hinh AAA (Hoa K¥). D€ bio dam hié¢u
qua, thi€t ché€ nay nén dugce xay dung trén ba nguyén tic c6t 16i: (i) co ché quan
tri doc lap nhung chiu trdch nhiém gidi trinh trudc co quan quan ly nha nudc; (1)
hé théng quy tic dao diuc va tiéu chuin ngheé nghi¢p bit budc cho TTV, nhim
cung ¢§ tinh trung lap va chuyén nghiép; va (iif) co ch€ cong khai phdn quyét
an danh, gitip ning cao tinh minh bach va kha nang gidm sdt xa hoi. Néu dugce
trién khai dong bo, mo hinh nay sé givp Viét Nam hinh thanh thiét ch€ TTLD
hién dai, ding tin cdy, khuyén khich doanh nghié¢p va NLD chu dong lua chon
TTLD nhu mot phuong thiic giai quyét tranh chip hiéu qua, minh bach va phu
hgp thong 1¢ qudc té.

24 Hiép hoi Trong tai Hoa Ky, “Bdo cdo hang nam”, https://www.adr.org/annual-reports, truy cap ngay
27/10/2025.
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3.3. Nang cao nhdn thiic ciia doanh nghiép, nguoi lao déng, va tdé chiic dai di¢n
nguoi lao dong vé viéc dp dung trong tai lao dong gidi quyét tranh chdp

Luat FAA nam 1925 cung véi mot loat dn 1¢ da dinh hinh nhan thic xa hoi
Ve vai trd cda trong tai trong giai quyét tranh chip lao dong TCLD.* Cidc phdn
quyét cia TATCHK da khiang dinh tinh hgp phdp cia cdc dieu khoan trong tai
tién quyét, khuyén khich doanh nghi¢p chu dong dua co ché€ nay vao HDLD
nhu la bi¢n phdp quan tri rai ro phdp ly. Du khéi ddu véi nhiing hoai nghi nhit
dinh veé tinh cong bing tu phia NLD va cdc t6 chic dai dién, nhung nhiing cai
cdch quan trong tli cdc t6 chiic trong tai uy tin nhu AAA di tiing budc tao dung
dugc niém tin véi ho. T6 chiic dai dién NLD ngay cang nhan thic o vai trd htiu
hi¢u cua trong tai trong viéc gidi quyét cdc tranh chidp phdt sinh tit TULDTT,
giip ngin nglia cdc cudc dinh cong kéo dai va duy tri sy 6n dinh trong hoat dong
san xuit kinh doanh.* Sy phdt trién nay la minh chuing dién hinh vé cich phdp
luat ¢6 thé dinh hudng nhan thic cua xa hoi, dong thoi cung cdp nhung bai hoc
quy gid cho cdc qudc gia nhu Viét Nam trong viéc xay dung h¢ théng TTLD tin
cay va bén viing.

bdi véi Viét Nam, kinh nghiém Hoa Ky cho thdy phdp luat ¢ thé dinh
hudng nhan thic xa hoi vé co ché TTLD. Vi vay, ngoai viéc hoan thién khuon
khé phdp ly va phdt trién thiét ch€ TTLD chuyén nghiép, cin chu trong ning
cao nhan thiic cua cic bén lién quan, trong dé: (1) doanh nghiép hiéu ro loi ich
caa TTLD vé t6c do, bao mat, va tinh chung thim; (ii) t6 chuc dai dien NLD
tu vin cho NLD lya chon TTLD trong cdc vu viéc phuc tap; va (iii) t6 chuic dai
dién NSDLD khuyén khich doanh nghi¢p xay dung vin héa d6i thoai thi¢n chi,
sdn sang chdp nhan TTLD khi ¢é tranh chip phdt sinh. @
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