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Tom tat
Quyén $6 hiru giit vi tri then chét trong doi séng cd nhdn va cong dong, dong thoi la déng luc chit
dao thiic ddy su phdt trién bén vimg cia qudc gia. DE quyén sé hitu thuc sy phdt huy tiém ndng
to lén, gép phdn kién tao sy thinh vugng cho con nguoi va xa héi, doi héi nhitng thiét ché phdp
ly ving manh, bdo vé quyén nay mét cdch toan dién va hi¢u qud. Bai viét phdn tich vai tro cia
phdp quyén trong viéc bdo vé quyén sé hiu.
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Abstract
Property rights play a fundamental role in the lives of individuals and communities, and
simultaneously serve as a crucial driving force for the sustainable development of the nation. For
property rights to fully realize their vast potential, fostering prosperity for people and society,
robust legal frameworks are required to comprehensively and effectively guarantee and protect these
rights. This article analyzes the role the rule of law in safeguarding property rights.
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uyeén s6 hou, mét nén taing co ban cua xa hoéi loai ngudi, déng

vai tro then chdét trong viéc dinh hinh cudc séng cd nhan, thuc
day phit trién kinh t€ va dam bdo su thinh vugng cta qudc gia. Trudc hét,
quyeén sé hitiu duge xem la mot quyén co ban, trao cho mdi c¢d nhian quyén
tu chu va ning luc thu hudéng cdc quyén khdc. Ti€p dd, quyeén s6 hiiu tao
ra dong luc manh mé cho sy phdt trién kinh t&. Cudi cung, mot hé¢ théng
phdp quyeén viing chic la dieu kién tién quyét d€ biao v¢ quyeén sé huu, tao
ra moi trudng kinh doanh minh bach, cong bing va thuc day sy thinh vuong
chung cho toan xa hoi.
1. Vai tro chaa quyén sé huau trong doi s6ng xa hoi
1.1. Vai tro cia quyén sé hiu d6i véi cd nhdan

Thong thuong, thuit ngti “quyén sé huu” dé cip quyeén cua cha sé hiiu

trong viéc st dung mot hang héa hojc tai sin dé€ tiéu dung va/hoic tao thu
nhip. N6 cang c¢6 thé bao gom quyén chuyén nhugng tai sin cho moét bén
khdc dudi hinh thic bdn, ting cho hoac dé thua k€. Quyén sé huu cung
thudng bao gom quyén ky két hop dong vdi cic bén khdc thong qua viéc
cho thué, thé€ chip hoic cim ¢ moét hang hda hodc tai san, hodc cho phép
bén khdc stt dung nd, ching han nhu trong quan hé lao dong.! Quyén sé hiiu
va tu do c¢d nhan c¢6 mdi lién hé chat ché véi nhau, ca tu géc do triét hoc

1 Timothy Besley va Maitreesh Ghatak, “Chapter 68 - Property rights and economic development”,
in Handbooks in Economics, Dani Rodrik va Mark Rosenzweig (eds.), Handbook of Development
Economics, Elsevier, Vol. 5, 2010, https://doi.org/10.1016/B978-0-444-52944-2.00006-9
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lin phdp ly. C6 thé xem xét mdi quan h¢ nay 6 mot s6 khia canh co ban: (i)
quyeén sé htiu nhu mot sy ddm bao cho tinh ty chu cd nhan; (i1) la nén ting
cua tu do kinh t& cua cdc cd nhan.

Quyeén s6 htu cho phép cd nhan ¢6 tai sin va su dung chiing mét cich
tu do. Su tu chu vé vat chit nay gidp ting cuong tinh doc lap vé kinh t&, tu
d6 giam su phu thuoc vao nguoi khdc hoic vao nha nudc.

Trong tdic phim néi ti€ng “Khdo ludn thii hai vé chinh quyén ddn su”? xuit
ban nim 1689, John Locke khing dinh ring quyén sé htu la mot quyén tu
nhién, xuit phdt tii lao dong cua cd nhan. Theo 6ng, khi moét nguoi két hop
lao doéng cia minh véi mot tai nguyén thién nhién, ngudi d6 tré thanh chu
s6 htiu hop phdp cua tai nguyén d6. Ong cuing nhin manh ring viéc bao ve
quyén sé huu la dieu c6t yéu dé dam bio tu do cd nhan, va viéc thiét lap
chinh quyén Ia can thiét d€ bio vé quyén nay.

Georg Wilhelm Friedrich Hegel® coi quyén s6 hau la sy mé rong cua
tu do cd nhan. Ong cho ring viéc s6 htiu tai san 1a mot cich dé cd nhan thé
hién va hién thuc héa y chi cia minh. Péi véi Hegel, néu khong c¢6 quyén
s6 htiu, cd nhan sé mat di mot phin tinh tu cha va kha ning hanh déng trong
x4 hoi.

Quan niém s6 hou 1a nén tang cua ty cha sau nay dugce Joseph Raz k&
tuc trong Pao cta ty do* (The morality of freedom). Ong cho ring quyén s
htiu déng vai tro quan trong trong viéc dam bao thuc tinh tu chu (autonomy)
cua cd nhan. Theo Raz, mét ngusi chi ¢6 thé dat duge ty chu khi ho ¢ kha
ning lua chon gita nhi¢u duong séng khdc nhau. Piéu nay c¢é lién quan mat
thi€t dé€n quyén sé htiu, vi sé htiu tai sin giip cd nhan kiém sodt nguon luc
can thiét dé€ thuc hién cdc k€ hoach s6ng cua minh.

Quyeén s6 huu la mét trong nhiing quyén co ban caa con ngudi, déng
vai trdo quan trong trong viéc dam bdo tu do c¢d nhan va dinh hinh cu6c séng
cua moéi ngudi. Nhiing nguoi theo cha nghia tu do cd nhan (libertarianism)
dic biét nhidn manh vai tro cta quyén sé hau, coi nd la diéu kién tién quyét
dé bio vé tu do cd nhan. Frédéric Bastiat trong Luat phdp, bio vé quan
diém ring quyén sé hou tu nhan la yéu t6 thi€t yéu cua tu do va sy thinh
vugng. Ong cho ring nha nudc khong nén can thié¢p vao céng viéc ctia cd
nhin, ngoai trii viéc bio vé quyén sé htiu va duy tri trat ty cong cong.’
Robert Nozick, trong tdic phim “V6 chinh phu, Nha nudc va Khong tuéng”
(Anarchy, State, and Utopia),® di phdt trién moét h¢ théng ly luan trong d6
quyeén s6 hou la nén ting cua tu do cd nhan. Theo Nozick, moét cd nhan chi
c6 thé thuc sy ty do khi ho ¢6 toan quyén kiém sodt tai sin cua minh, bao
gbm cua cai, dit dai va tu liéu san xudt. Né€u quyén sé hiu bi vi pham hoic
bi kiém sodt béi ngusi khdc, thi tu do cd nhan cang bi xAm pham.’

John Locke, Khdo ludn thit hai vé chinh quyén — Chinh quyén dan sir, Nxb. Tri thuc, Ha Noi, 2007, Chuong V.
G. W. F. Hegel, Nhirng nguyén ly ciia triét hoc phdp quyén, Bui Vin Nam Son dich, Nxb. Tri thuc, 2020.
Joseph Raz, The morality of freedom, Oxford University Press, First paperback edition, October 20, 1988.
Claude Frédéric Bastiat, Ludt phdp, Pham Nguyén Trudng dich, Nxb. Tri thic, 2015, tr. 20-21.

6 Robert Nozick, Anarchy, State, and Utopia, 2nd ed., Basic Books, 2006.

7 Nhu trén, tr. 169.
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Néu cdc triét gia phan tich quyeén sé htu dudi géc do tu do cd nhan, thi
cdc nha kinh t€ hoc nhin nhan quyén sé htu véi tu cdch la nén tang cua tu
do kinh t€. Nhie¢u nha kinh t€ hoc chi ra ring quyén sé htu tu nhan 1a yéu
td cot 161 cua tu do kinh té&, boéi vi né cho phép sing ki€n cd nhan va dau tu,
hi¢u qua kinh t€ va d6i mdi, chéng lai sy can thié¢p cua nha nudc hay hoi
nhap kinh t€ cho cdc nhém dan cu yéu thé.

Adam Smith® cho ring, quyén sé htu tu nhan la yéu t6 thiét yéu dé
khuyén khich sing kién cd nhan va tich lay cua cai. Ong khing dinh ring,
tu do kinh t& dya trén quyén sé hou tu nhan, cho phép cic cd nhan dau tu,
san xuit va trao d6i ty do trén thi trudong. Ong cho rang “ban tay v6 hinh”
cua thi truong die¢u ti€t nén kinh t&€ mot cdch ty nhién néu quyén sé huu
dugc ton trong. Theo quan di€m cua truyén théng phé phdn, dién hinh Ia
Karl Marx, s6 htiu tu nhan duge xem la nguén géc cta bat binh diang xa hot
va su tha hda trong quan hé sin xudt tu ban chu nghia.” Tuy nhién, trong
béi canh kinh t€ thi trusng hi¢n dai, nhi¢u nghién cdu khing dinh ring, khi
dugc bao dam béi nén phdp quyén hiéu qua va co ché€ thé ché minh bach,
s6 htu tu nhan lai déng vai tro tru cot trong viéce thic ddy sing tao, d6i mdi
va phdt trién bén viing cua con ngudi va xi hoi.

Theo John Stuart Mill," quyén s6 htiu tu nhan thic ddy trdch nhi¢m
va d6i méi kinh t€. Ong thiia nhan tim quan trong ctia sé htu déi vdi ting
trudng kinh té, nhung ctung dé xudt nhiing giéi han dé trdnh bat binh ding
qud miic. Ong nhan thdy ring néu khong c6 sy diéu tiét, sy tip trung quyén
s6 htu ¢6 thé lam suy gidm ty do kinh t€ ctia mét s6 ¢d nhan.'

Ludwig von Mises'? cho ring, quyén sé htiu tu nhan d6i véi tu liéu
san xudt la di¢u kién tién quyét cho mot nén kinh t€ thi truong tu do. Con
Friedrich Hayek" quan niém ring, quyén sé htu tu nhan bio v¢ tu do cd
nhan va kinh t& khéi su can thiép ctia nha nudc. Ong lap luan ring néu
khong ¢6 s6 hitiu tu nhan, nha nudc sé kiém sodt qud miic doi s6ng cd nhan,
dan dén mit tu do va ché€ d¢ chuyén quyeén.'

Hernando de Soto" cho ring cong nhan hgp phdp quyén s6 huu la yéu
t& then chét d€ phdt trién kinh t€ 6 cdc nudc dang phdt trién, vi thi€u quyeén
s6 htiu ro rang nén nguoi ngheo khong thé ti€p can tin dung va co hoi kinh
t€. Ong chiing minh ring hop phdp héa tai san phi chinh thiic ¢6 thé giai
phéng tiém ning kinh t& c¢d nhan.

Milton Friedman'® 1ap luan ring, quyén sé htu tu nhan [a try cot cua
chti nghia tu ban va ty do kinh t€. Ong cho ring néu khong cé s6 htu tu

8 Adam Smith, An inquiry into the nature and causes of the wealth of nations, London: Methuen & Co., Ltd, 1904.

9 Karl Marx, Bdn thdo kinh té va triét hoc nam 1844, Progress Publishers, Moscow 1959, https://www.
marxists.org/archive/marx/works/1844/manuscripts/third.htm, truy cap ngay 30/10/2025.

10 John Stuart Mill, Principles of Political Economy, Prometheus Books, 2004.

11 Nhu trén, tr. 213-16.

12 Ludwig von Mises, Human action, a treatise on economics, Yale University Press, 1949.

13 Friedrich A. Hayek, The road to serfdom, Chicago: University of Chicago Press (Reprinted 2001),1944.

14 Nhu trén, tr. 67-70.

15 Hernando de Soto, The mystery of capital: Why capitalism triumphs in the west and fails everywhere else, Black
Swan, 2001.

16 Milton Friedman, Capitalism and freedom, 40th Anniversary Edition, University of Chicago Press, 2002.
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nhan, khong thé c¢é mot thi trudong ty do thuc su. Ong chi trich su can thié¢p
cua nha nudc va ung ho mot nén kinh t€ dua trén sing ki€n cd nhan va
doanh nghiép tu do."”

Tom lai, theo da s& tic gid dugc ghi nhan trong nghién ciu, quyén sé
htiu thyc su la git vai tro thi€t yé€u trong doi s6ng cd nhan. Khong chi dam
bio tu do, nd con la nén tang d€ mdi ngusi phdt trién sy nghiép, theo dudi
muc tiéu va duy tri cudc séng doc lap. Khi ¢6 toan quyén kiém sodt tai san,
cd nhan ¢6 thé chu dong, sing tao va c6 trich nhié¢m hon vdi lya chon caa
minh.

1.2. Vai tro ctia quyén sé hitu doi voi nén kinh té

Thit nhdt, quyén s6é htu dong vai tro la dong luc thuc ddy kinh té.
Quyeén s6 htu mang lai dong luc phit trién, khuyén khich cd nhan va doanh
nghiép dau tu vao tai sin nho su dam bio veé 1¢i ich trong tuong lai. Trong
linh vuc nong nghi¢p, mot ngudi nong dan canh tdc chim chi véi niém
tin ring mua mang cua ho sé khong bi chiém doat khi thu hoach. Tuong
tu, trong linh vuc cong nghé, cdc doanh nghi¢p c6 dong luc phdt trién san
phim mdi khi dugce bao v¢ khoi nguy co bi sao chép. Néu khong ¢6 su bao
vé nay sé khong cé déi mdi sdng tao."” Quyeén sé huu duge nha nudc quy
dinh va bao vé Ia yéu t6 quan trong d€ cdc tic nhan kinh t€ chdp nhan rui
ro trong vi¢c tich lay vén sin xudt, duy tri va gia ting vén thong qua cdc
khoan dau tu mdi.

Thit hai, quyén s6 htiu tao ra cta cai. Quyén sé hau cang déng vai tro
quan trong trong viéc thuc ddy tao ra ctua cai. Viéc moi ngudi ¢6 thé an tAm
s6 huu, mua bdn hang héa mét cich hgp phdp va an toan, sé khuyén khich
qud trinh san xudt va trao déi hang hda, dich vy. Nhiing hoat dong kinh
té€ nay tao ra viéc lam, ting thu nhap va gép phin vio sy phdt trién thinh
vugng cua xa hoi.

Cdc nghién ciu vé nhung tinh huéng cu thé trong dé quyén sé huu tai
san dugc trao cho moét s¢ c¢d nhan nhit dinh hoic khi viéc dam bao quyén nay
dugc cai thién da cang ¢6 vy tudng vé mai lién hé thuc sy gitia quyeén s6 hiiu,
dau tu va sy phdt trién kinh té. Cdc tdc gia Simon Johnson, John McMillan va
Christopher Woodruff' da phan tich du liéu vé quyén s6 hau tai cdc quéc gia
Pong Au trong giai doan chuyén déi. Ho phdt hién ring quyén sé htu khong
dugc bio ddm lam ndn long cdc doanh nghiép trong viéc tdi dau tu, ngay ca
khi ho c6 thé ti€p can cic khoan vay ngan hang. O nhting noi ¢6 quyén sé
htiu tuong déi ving chic, cdc doanh nghi¢p cé xu hudng tdi dau tu lgi nhuan
cua ho. Tuy nhién, khi quyén sé htu yéu kém, cic doanh nhan ¢é xu hudng
ngan ngai dau tu tit phan lgi nhuan giu lai caa minh.

Thii ba, quyén sé htu va sy 6n dinh kinh t€. Khi quyén sé hau dugce
toén trong, nd tao ra moét moi trudng kinh t€ én dinh va dé dy dodn. Khi

17 Nhu trén, tr. 9.

18  William M. Landes, Richard A. Posner, The economic structure of intellectual property law, Harvard University
Press, 2003, tr. 13.

19 Johnson Simon, McMilian John and Woodruff Christopher, “Property rights and finance”, American
Economic Review, Vol. 92(5), 2002, tr. 1335-1356.
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cdc nha dau tu trong va ngoai nudc tin tudng ring tai san va khoan dau tu
cua ho sé dugc phdp luit bao v¢, vén va nguon luc cho qudc gia sé duge gia
tang. M6t nén kinh t€ 6n dinh giam thiéu nguy co khung hoang tai chinh
va han ché€ bién dong 1dn, sé tao diéu kién thuan lgi cho tang truéng kinh
t&€ bén ving.

Mot moi trusng phdp ly kém phdt trién, véi hé théng dang ky tai san
(thuong Ia bdt dong san) khong hiéu quad, sé buoc tiing cd nhan phéi t6n rit
nhiéu thoi gian va cong sic d€ xdc minh tinh trang phdp ly cta tai sin ma
ho du dinh mua. Sy bdp bénh nay tao ra mot loai chi phi ma nha dau tu phai
tinh dén trudc khi ti€n hanh giao dich. Néu téng chi phi giao dich qud cao
so vdi 161 nhuan du kién trong tuong lai, giao dich sé khé dién ra, dan dén
lang phi tai nguyén do khong dugce khai thic t61 uu. Hé thong phdp 1y lac
hau va kém hi¢u qua, vi vay, c6 thé anh huéng dén sy phdt trién va 6n dinh
ctua nén kinh t&.?

Thir tu, quyén s6 huu tic dong té1 d61 mdi cong nghé. D61 méi cong
ngh¢ 1a dong luc chinh cua tang truéng kinh t€, va quyén sé htu tai sin
déng vai tro quan trong trong linh vuc nay. Quyén sé htiu duge xem la hinh
thic chi€ém htiu chinh ddng nhit, vi né thé hién yéu cau chinh ding cta con
ngudi thong qua sing tao.?! Viéc bao ho quyén sé huu tri tué tao ra dong
lyc thic ddy cd nhan va doanh nghi¢p dau tu vao nghién ciu va phit trién.
Quyén s6 huu trf tu¢ mang lai 11 thé€ canh tranh cho doanh nghi¢p, gitip ho
doc quyeén khai thdc cong nghé trong mot khodng thoi gian nhit dinh, qua
dé thu hoi vén dau tu va dat 161 nhuan.??

Thii nam, quyén s6 hau gép phian vao da dang héa nén kinh t&. Pa dang
héa nén kinh t€ Ia yéu t68 quan trong ddi véi su 6n dinh va phdt trién kinh
t&€ bén viing trong dai han. Cdc qudc gia qud phu thudc vao mot s it nganh
kinh t&€ s¢ dé bi tén thuong truéc nhting bién dong cua thi trudng. Quyeén
s6 htu khuyén khich da dang héa kinh t€ bing cdch tao niém tin cho cdc
doanh nhan diau tu vao nhting linh vic mdi. Khi quyén sé htiu duge bao v¢
chit ché, cdc doanh nhan sé ty tin hon trong viéc khdm phd thi trudng mdi
va mo réong hoat dong kinh doanh, tii d6 gép phin xiy dung moét nén kinh
té€ viing chic hon.

Thit sau, quyén s6 htiu ¢6 thé thic ddy kha ning canh tranh quéc té.
Kha ning canh tranh qudéc t&€ phu thudéc mét phian vao mic do bio vé quyén
s6 huu tai mdi qudc gia. Cdc doanh nghié¢p cin su dam bao ring cdc déi
mdi, sdng tao va tai san cua ho sé dugce bao v¢, ti d6 khuyén khich dau tu va
mé rong xuidt khiu. Mot hé théng biao v¢ quyeén sé huu chat ché khong chi
thu hut dau tu nudc ngoai ma con nang cao vi thé€ cta qudéc gia trén trudng
quoc té.

20  Omotunde E. G. Johnson, “Economic analysis, the legal framework and land tenure systems”, Journal
of Law and Economics, Vol. 15(1), 1972, Article 10; David E. Ault, Gilbert L. Rutman, “The
development of individual rights to property in tribal Africa”, Journal of Law and Economics, Vol.
22(1), 1979, Article 8.

21 Henri Desbois, “La conception francaise du droit moral de l'auteur”, Melanges Dabin, Sirey, 1963, tr. 520.

22 William M. Landes, Richard A. Posner, sdd, tr. 13-14.
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2. Khai niém va noi ham cua phap quyén

Phdp quyén (rule of law) 1a mot trong nhung thuat ngti phdp ly phé bién
nhit hién nay.” Phdp quyén 1a khdi ni¢m mé va khong dugc dinh nghia
théng nhit** mic du di c6 nhiéu cong trinh nghién cdu vé chu dé nay. Trén
thé& gidi, cich hiéu vé phdp quyén va nha nudc phdp quyén khong dong nhit,
ma chiu dnh hudéng béi dieu kién chinh tri, lich st va vin héa cua tling quéc
gia.® Ve co ban ¢6 03 nhém quan diém chinh vé phdp quyén trén thé gidi:

Thit nhdt, quan ni¢m veé phdp quyeén tu cdch ti€p can hinh thic. Quan
diém nay doi hoi moi cha thé trong xa hoi bi rang budc va phai tuan thu
phdp luat (xa hoi ton tai dudi sy cai tri cua phdp luat).? Quan ni¢m nay dit
trong tim vao hinh thic cua viéc tuan thu phdp luat hon la néi dung cua cic
luat 1¢ va gid tri ma né theo dudi.”” Trong quan ni¢m vé phdp quyén hinh
thic, ngudi ta khong phdn xét vé chidt lugng phdp luat. Vi du dién hinh 1a
cong thic phdp quyén cua John Adams va David Hume nhin manh nguyén
tic “mot chinh phu cua luat phdp, khong phii ctia con ngusi”.” Trong mo
hinh nay, luat phdp déng vai tro quyét dinh, thay vi dé quyén luc cd nhan
chi phoi. H¢ thong phdp luat, bao gdm ca nhting nguoi thuc thi luat va cdc
thé ché trung gian, phdi dim bio muc d¢ chic chin hgp ly vé y nghia cta
cdc quy tic dieu chinh hanh vi. Su chic chin nay khong thé dya trén sy suy
luan chu quan cua cd nhan dp dung luit, ma phai xudt phdt tu viéc hiéu ro
va tuan tha cdc quy tic da dugc ghi nhan.

Friedrich Hayek khing dinh ring phdp quyén cdé nghia 1a chinh phu,
trong moi hanh dong cta minh, phai tuan thu cdc quy tic ¢6 dinh va dugce
cong bg trudc. Nhing quy tic nay cho phép du dodn mét cich chic chin
va cong bang vé cdch chinh quyén sé st dung quyén lyc cudng ché trong
nhting hoan cinh nhit dinh. Piéu nay gitp cd nhan c¢6 thé lap k& hoach cho
cdc hoat dong cia minh dya trén sy hiéu biét vé phdp luat.”’

Thii hai, quan ni¢m theo cdch ti€p cian nédi dung. Bén canh tuin thu
phdp luat, nhung nguoi theo quan ni¢m nay thi dit ra yéu ciu vé chit lugng
cua phdp luat va cdc gid tri ma xa héi mudén thuc diy va theo dudi nhu nhan
phdm, ty do, cong bing, dan chu, quyén con ngusi.”

23 Danilo Pietro Costa (ed.), The rule of law history, theory and criticism, Springer Publishing, 2007, tr. 9;
Stéphan Beaulac, “The Rule of Law in Internationale Law Today”, in Gianluggi Palombelle and Neil
Walker (ed.), Relocating the Rule of Law, Hart Publishing, 2009, tr. 197.

24 Nguyén Duc Minh, Thuc hién nguyén tdc phdp quyén & mét s6 quéc gia va goi mé cho Viét Nam, Nxb. Khoa
hoc xa hoi, 2019, tr. 32.

25  Luc Heuschling, Etat de droit, Rechtsstaat, Rule of Law, fldd; Dao Tri Uc, Gido trinh nha nidc phdp quyén,
Nxb. Pai hoc Qudc gia Ha Noi, 2015, tr. 53, 233.

26 Brian Z. Tamanaha, “The history and elements of the rule of law”, Singapore Journal of Legal Studies, 2012,
tr. 233.

27  Jan Wouters, Nicolas Hachez, “Transitional societies and the rule of law: A benchmarks approach”,
Leuven Centre for Global Governance Studies Working Paper, No. 47, thing 3/2010, din theo Nguyén Duic
Minh, tldd, tr. 37.

28  Constitution of Massachusetts, Declaration of Rights, article 30 (1780, authored by John Adams); David
Hume, Essays moral, political, and literary, 1742, reprinted Eugene F. Miller (ed.), Indianapolis: Liberty
Classics, 1985, tr. 94.

29 Friedrich A. Hayek, tldd, tr. 80

30  Nguyén Puc Minh, dd, tr. 41.
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Thit ba, quan ni¢m téng hop va trung hoa vé phdp quyén. Quan diém
nay két hop ca khia canh hinh thic va néi dung cua phdp quyén. Phdp
quyén la trang thdi chinh tri va trat ty phdp ly, trong d6 khong c6 chu thé
nao ding trén phdp luit, quyén luc nha nudc duge t6 chiic va thuc hién dua
trén phdp luat, dong thoi bi rang budc va kiém sodt béi phdp luat. Phdp luat
6 trang thdi phdp quyén dugc tao dung mét cdch khdch quan, 6n dinh va
chuia dung cdc gid tri tu do, cong bing, binh ding. Trong tic phdm néi ti€ng
Dao cita Ludt (The morality of law),”" Lon Fuller da d¢ xuit tdim nguyén tic c6t
161 ctia phdp quyén, bao gom: tinh phé qudt, tinh cong khai, khong hoi t6,
tinh ro rang, tinh nhit qudn, kha nang tuan thu, tinh 6n dinh, va sy tuong
thich gitta hanh dong cua co quan nha nudc véi cdc quy tic di ban hanh.
Nhiéu hoc gid dong tinh véi quan diém cuaa Fuller, cho ring nhting nguyén
tic nay la nén tang ctua phdp quyeén.”

Du ¢6 nhiéu quan niém khdc nhau vé phdp quyén, nhung c6 thé thiy
ring, di€ém hoi tu cua cdc quan niém va hoc thuyét vé phdp quyén la 6 chéd
xem ndi ham cua nha nudc phdp quyén/phdp quyén la ton trong, bio dim
va bio vé quyén con ngudi.”> Nghia la, cdc cdu tric va thiét k€ caa phdp
quyén nhim hudng téi bio v¢ cdc quyén ty do co ban ctia con ngudi, ngin
ngtia va chéng lai sy lam dung quyén luc ¢6 thé ¢6 ti cdc co quan cong
quyeén. Trong xa ho1 phdp quyén, cdc quyén con ngudi co ban, thiéng liéng
nh4t dugc nha nudc bao vé¢ bing phdp luat. Ve ly thuyét, moi cd nhan c6 thé
phdt trién binh ding va tu do trudc phdp luat, cé du co hoi phdp ly dé phdt
huy moi kha nang ctia minh. Nha nudc cam két ton trong trén thuc té, ghi
nhin va bdo v¢ bing phdp luat cdc quyén, lgi ich hgp phdp, danh dy va nhan
phim cua cong dan.*

Tu cdc quan niém chinh tri - phdp ly, phdp quyén dia dian tré thanh
mot hé théng cdc nguyén tic co bin dugc ghi nhan trong phdp luat thuc
dinh cua nhiéu quéc gia trén thé€ giéi nhu: Anh, Puc, Tay Ban Nha....”
bong thoi, phdp quyén con phan dnh cdc yéu cau vé chit lugng cua phdp
luat, bao gom tinh 6n dinh dé duy tri trat ty xa héi lau dai, tinh dé tiép can
dé€ cong dan c6 thé dé dang hiéu va dp dung, tinh minh bach dé moi quy
dinh phdp ly déu ro rang va khong ¢6 sy mip mo, cung nhu tinh hi¢u luc
d€ cic quy pham phdp luat c6 thé thuc sy diéu chinh hanh vi va dam bdo
cong ly. Cdc nguyén tic c6t 161 nay trao cho phdp quyén siic manh trong
bido v¢ quyeén s6 huu cdc chua thé trong doi s6ng xa héi. Khi quyeén sé hau
dugc ton trong va bio vé, chu sé huu c6 thé tu do su dung tai san theo y
chi cia minh, tii d6 thic diy sdng tao, dau tu va phdt trién. Nhiing xa hoi

31 Lon L. Fuller, The morality of law, Yale University Press, 1969, tr. 80.

32 Lisa M. Austin, Property and the rule of law, Legal Theory, 20, 2014, tr. 79; Joseph Raz, “The rule of law
and its virtue”, The Law Quarterly Review, Vol. 93, 1977, tr. 196; H. L. A. Hart, The concept of law, Oxtord
University Press, 1961, tr. 202.

33 Dao Tri Ug, tldd, tr. 63.

34 Pao Tri Uk, tldd, tr. 64.

35 Nguyén Vin Quan, “Su phé bién ctia chu nghia hién phdp va nha nuéc phdp quyén nhu mot gid tri,
chuin muc qudc t&”, trong Vi Cong Giao, Ping Minh Tuin (Bong chua bién), Phap quyén va chii nghia
hién phdp: Mgt s6 vdn dé ly lugn va thyc tién, Nxb. Chinh tri Qudc gia Sy that, 2020, tr. 132-165.
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didm bdo quyén s6 huu chit ché thudong cé nén kinh t€ viing manh va trat
ty xa hoi 6n dinh hon.*

3. Vai tro cua phdp quyén trong bao vé quyén sé huu tai san

3.1. Phdp quyén la nén tdng ciia quyén sé hiu tai sin

Quyeén s6 hou la moét trong nhiing quyén co ban cta con nguoi, duge
ghi nhan trong nhi¢u cong udc qudc t& vé quyén con ngudi, cung nhu phdp
luat caa hau hét cdc qudc gia. Biéu 17 Tuyén ngoén qudc t€ nhin quyén nim
1948 ghi nhan:*" (i) Moi ngudi déu c¢é quyén sé hiiu tai san cta riéng minh
hoic tai san sé htu chung véi ngusi khdc; (i) Khong ai ¢6 thé bi tudce doat
tai san mot cdch doc dodn.

Pitu 1 quy dinh Nghi dinh thu s6 1 bé sung cho Céng udc chau Au veé
nhin quyén nam 1950 quy dinh: Moi cd nhan hoic phdp nhan déu c¢é quyeén
huéng sy ton trong d6i v4i tai sain cua minh. Khong ai ¢6 thé bi tudc doat
tai san tri phi vi 191 ich chung va theo quy dinh caa phdp luat.

Cong udc qudc t€ vé cdc quyén kinh té€, xa héi va vin héa nam 1966
khong c6 dieu khodn cuy thé vé quyén s6 htu nhung bio vé quyén cé muc
s6ng day du, quyén ti€p can dit dai va tai nguyén, dic biét la quyén cua
ngudi ban dia.

Hién phdp cua nhiéu quéc gia thudng c¢é quy dinh r6 rang vé quyén sé
htiu véi nguyén tic bio vé manh mé, nhin manh quyén tu htiu va han ché
su can thi¢p cua nha nudc. Hié€n phdp My khong truc tié€p quy dinh quyeén
s htu nhung bao vé né thong qua Tu chinh dn thd 5 (Chinh phu khong
dugc tudce doat tai sin ma khong ¢6 thu tuc hgp phdp va khong ¢é sy boi
thuodng thoa ddng) va Tu chinh dn thd 14 dim bido quyén sé htiu khong bi
tudc doat tuy tién.

Hién phdp Phdp nim 1958 quy dinh gidn ti€p vé quyén sé htiu thong
qua viéc dan chi€u Tuyén ngon Nhan quyén va Dan quyén nam 1789, trong
dé Pieu 17 khiang dinh: “Quyén s6 hiiu 1a mot quyén bat kha xam pham va
thiéng liéng. Khong ai ¢6 thé bi tudc doat quyén nay néu khong ¢6 ly do
hop phdp va boi thudng cong bing”.

biéu 14 Hién phdp Puc nam 1949 quy dinh: “Quyén sé huu duge bao
vé. Noi dung va gidi han cua quyén sé hiiu duge xdc dinh béi phdp luat.
Vié¢c tude doat quyén sé huu chi ¢ thé dugce thuc hién vi 161 ich chung va
phai kem theo boi thudng cong bing”.

Tai Viét Nam, Diéu 32 Hién phdp nam 2013 quy dinh: “Coéng dan cé
quyén s6 htiu vé thu nhap hop phdp, cua cdi, nha 6, tu li¢u sinh hoat, tu li¢u
san xudt...”

Néu cdc nguyén tic ctia phdp quyeén khong duge ton trong, quyén sé
htu tai san ¢6 thé bi xaim pham béi cdc cd nhan, t6 chic hoic thaim chi béi
chinh nha nudc. Phdp quyén giip xdc lap va bio vé quyén sé huu tai san:

36 Gerald O’Driscoll, Melanie Kirkpatrick, Kim Holmes, Index of economic freedom, Washington: DC,
Heritage Foundation, 2001.

37  Khoa Luit - Pai hoc Qudc gia Ha Noi, Gidi thi¢u cdc van kién quéc t¢ vé quyén con nguvi, Nxb. Lao dong,
2011, tr. 50.
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(i) moi tai san phai dugc xdc dinh roé rang vé quyén sé htu, ai 1a chu thé ¢6
quyeén su dung, dinh doat va hudng loi tui tai san d6; (i1) luat phdp quy dinh
ro rang veé cdc hinh thic sé htiu tai san, nhu s6 huu tu nhan, s6é hau chung,
s6 htu nha nudc. Phdp quyén thiét lap nén co ché€ dang ky va ching nhan
quyeén s6é htuu. Theo d6, h¢ théng phdp quyén minh bach sé yéu ciu nhtng
tai san quan trong (nhu: dit dai, nha 6, phuong tién, tai san tr{ tu¢...) phai
dugc ding ky. Viéc ¢6 gidy t6 chiing nhan quyén sé htu gidp cd nhan va t6
chic bao v¢ tai san cua minh trudc phdp luat.

bong thoi, phdp quyén bao vé quyén 1¢i cua ngusi yéu thé trong sé
htu tai sin. Theo d6, h¢ théng s6 hiu thiét k€ theo tiéu chudn phdp quyeén
khong chi bao v¢ quyén sé hiiu cta cd nhian va doanh nghi¢p ma con déng
vai trd quan trong trong viéc bio ddm cong bing xa hoi veé s6 htiu tai san.
Boi vi, hé théng d6 bio vé ngusi ngheo khéi bi chi€ém doan tai sin mét
cdch bat hop phdp. Cdc quy dinh vé quyén su dung dit, thué nha va sé hau
chung cu giip ngudi dan c6 thé ti€p can nha 6 moét cich hop phdp. He
théng d6 cung ngin chan sy tap trung tai sin qud muc vao trong mot vai
nhém dic quyén.
3.2. Phdp quyén bdo vé quyén sé hiu khéi sy xdam pham

Mot trong nhiing chiic ning quan trong cua phdp quyén la bdo vé quyén
s6 huu tai san khoi sy xam pham, bit ké tit ¢cd nhan hay nha nudc. Phdp
quyeén bio vé quyén s6 hiiu tai san trudc cdc hanh vi xAm pham cua cd nhan,
t6 chuc khdc bang cdch xdc dinh ro cdc hanh vi vi pham, nhu trom cidp, lua
ddo, cudng doat, va cdc hanh vi xam hai khdc. Phdp luat cang quy dinh cdc
ché€ tai hinh sy, dan sy va hanh chinh d€ xu ly cdc vi pham nay, nhim dim
bdo quyén s6 huu dugce ton trong va bio vé.

Ngoai ra, phdp quyén chin hanh vi lam quyén cua nha nuéc c¢6 thé xam
hai quyén s6 huu cua cd nhan. Trong mét nha nudc vo phdp, chinh quyén
c6 thé tudc doat tai san cua cong dan ma khong ¢6 co ché bio vé hoic boi
thudng hop ly. Mot xa hoi ¢6 phdp quyén manh mé sé dim bio raing moi
hanh vi trung thu, trung dung tai san déu phai dua trén cdc cin cd phdp luat
ro rang, ¢6 1y do chinh ding va c6 boi thudng thoa ding.

3.3. Phdp quyén tgo ra sy an toan phdp ly cho giao dich lién quan dén tai sdn

An toan 12 mot nhu ciu co ban cua con ngudi.”® Phdp luat duge quan
ni¢m nhu la phuong tién dam bio cho con nguoi sy an toan trong doi séng
x4 hoi. Va an toan phdp ly 1a mot yéu ciu quan trong trong viéc bio dam
quyén con ngudi.” An toan phdp ly gin lién véi “tinh ddng tin cay” caa luat
phdp hay “su ddng tin cay cua trat ty phdp ly, hé¢ théng phdp luat”.* An toan
phdp 1y cho phép cong dan c¢6 duge “du liéu ding tin cay” veé tic dong phdp
ly ¢6 thé diat ra d6i véi cdch hanh xu cua ho. P61 véi cde quyén s6 htu, mot
h¢ théng phdp quyeén 1a yéu t6 quyét dinh dé dam bio cdc giao dich tai sin

38  Nguyén Vin Quan, “Yeéu cau vé an toan phdp ly trong nha nudc phdp quyen”, Tap chi Ludt hoc, s6 9,
2016, tr. 37.

39  Nguyén Linh Giang va Nguyén, Vin Quan, “An toan phdp ly — Mot yéu ciu trong xay dung nha nudc
phdp quyén va bio dim quyén con ngudi”, Tap chi Nha nudc va Phdp ludt, s6 6, 2020, tr. 3.

40  Nguyén Vin Quan, tldd, tr. 41.
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dién ra mét cdch minh bach va cong bing. Ching ta ¢6 thé phan tich tam
quan trong cua phdp quyén d61 vdi giao dich tai san dudi cdc géc d¢ sau:

Phdp quyén dam bdo tinh hgp phdp trong giao dich tai sdan: Luat phdp theo
tiéu chuin phdp quyén quy dinh r6 rang vé hop dong, quyén va nghia vu
cua cdc bén tham gia giao dich tai san. Néu khong ¢6 phdp quyén, cdc giao
dich mua bdn dit dai, nha 6, ¢6 phi€u... ¢6 thé bi ltia ddo hoic vi pham hop
dong ma khong ¢ co ché bio vé.

Phap quyén givip gidm thiéu rii ro trong ddu tu: Cdc nha dau tu chi c¢6 thé
yén tam dau tu néu tai san cta ho dugce bio vé béi phdp luat. O nhung qudc
gia ¢6 phdp quyeén yé&u, nguy co bi tich thu tai sin hoac mit quyén sé hau
do thay d6i chinh sdch tuy tién la rit cao. Dong thoi, an toan phdp ly trong
giao dich tai san déng vai tro quan trong trong viéc bdo vé quyén 1¢1i cua cdc
bén tham gia, dam bao sy minh bach va én dinh cua thi trudng.

An toan phdp ly givip bdo vé quyén lgi ciia cdc bén trong giao dich: P81 vdi
bén mua, an toan phdp ly giip dim bao quyén sé hau hop phdp d61 vdi tai
san dugc mua, trdnh rui ro vé tranh chidp, gid mao gidy to hoic chiém doat
tai san. PGi véi bén bdn, an toan phdp ly ddm bao viéc chuyén nhugng tai
san dién ra hgp phdp, trdnh truong hop hop dong bi vo hiéu hoic bi kién
tung sau nay.

An toan phdp ly dam bao tinh minh bach va céng khai: H¢ théng phdp ly
yéu cau cdc giao dich tai san phai dugc cong ching, ding ky, va ghi nhan tai
co quan nha nuéc ¢6 thim quyén. Pi¢u nay giip ngin chin tinh trang lua
dao, gian lan va tranh chdp vé quyeén sé htiu. Viéc tuan thu cic quy dinh ve
cong khai thong tin gidp thi trudong hoat dong moét cich lanh manh va ding
tin cay.

An toan phdp ly gop phdn gidm thiéu rii ro phdp ly va tranh chdp: Néu khong
c6 su dam bao phdp ly, cdc giao dich tai san dé dan dén tranh chidp vé quyén
s6 huu, hop dong bi vo hi¢u hoic bi kién tung. Pong thoi, hé théng phdp
luat gidp gidi quyét cdc tranh chdp bing cdc co ché nhu trong tai, toa dn, bio
ddm cong bing cho cdc bén lién quan.

3.4. Dong gop vao phdt trién kinh té cina quoc gia

Méi lién hé gitia phdp quyén va sé htu con ¢6 thé phan tich dudi géc
do cua kinh t€ hoc thé ché. Theo dd, phdp quyén va quyén sé htiu cé méi
lién hé chit ché trong qud trinh phdt trién kinh t&. Mot thé ché tét, véi hé
théng quyeén s6 htu duge bao dam va phdp quyén viing manh, sé thuc day
dau tu, sdng tao va ting trudéng. Ngudc lai, phdp quyén yéu kém c6 thé Ia
rao can d6i véi su phdt trién.

Kinh t€ hoc thé ché€ nhin manh tAm quan trong cua cdc thé ché doi
v4i sy phdt trién ctua cdc qudc gia, bén canh cdc yéu t6 khdc nhu dia ly.*
North* phan bi¢t hai loai thé ché la cdc quy tic chinh thudc (cdc quy tic

41 Jettrey D. Sachs, “Institutions don’t rule: Direct eftects of geography on per capita income”, Working Paper
NBER, 2003, tr. 9804.

42 Douglass C. North, Institutions, institutional change and economic petformance, Cambridge University Press,
Cambridge, 1990.
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hién phdp, cdc quy tic vé quyén sé htiu va hop dong) va cic quy tic khong
chinh thic (cdc tip qudn va thdi quen). Thé ché€ chinh thic dugc phan loai
thanh thé ché¢ kinh t€ va thé ché chinh tri. Cdc thé ché€ kinh t€ 1a luat tai
san (property rights institutions) va luat hop dong (contracting institutions). Ong
nhan thiy ring cdc thé ché la cin thi€t cho nang suit va do d6 ting trudng
kinh t&. Ong tin ring phai cé mot hé théng chinh tri thiét lap mot hé théng
phdp luat va tu phdp, thuc thi véi chi phi thdp, thuc hién cic hop dong va
théa thuan. Thé ché va cdc quy tic phdp luat vé hgp dong thic diy viéc
thuc hién cdc hgp dong gitia cdc chu thé tu, trong khi thé ché quyén s6 hiu
nhim muc dich han ché€ rai ro vé trung thu tai sin do co quan coéng quyeén
hoic gidi tinh hoa chinh tri ti€n hanh. Acemoglu va Johnson* chi ro vai tro
quyét dinh cua cdc thé ché€ vé quyeén s6 htiu d6i véi ting trudng dai han, dau
tu va phdt trién tai chinh cua cdc qudc gia, trong khi cdc thé ché€ hop dong
chu yéu dong vai tro lién quan dén cdc quan hé tai chinh mang tinh ngin
han va trung han.

Dua theo khung ly thuyét nay, nhi¢u nghién ciu da chi ra méi lién h¢
chit ché gitia thu nhap binh quan diu nguoi va chit lugng thé ché. Co thé
ké ra mot s¢ vi du tiéu biéu:

Trong mot nghién ciiu vé mot s6 nudc dang phdt trién, Lisa Chauvet va
Paul Collier** chi ra ring, cdc nudc cé quan tri kém va phdp quyén yéu cé
muc ting truéng GDP trung binh hing nim thip hon 2,3% so véi cdc nudc
dang phdt trién khdc. Tuong ty, Campos va Nugent* két luan ring, dp dung
cdc thanh t6 ctia moé hinh quan tri t6t (bao gom phdp quyén*®) gép phan
thic ddy sy phdt trién cua quéc gia. Daniel Kaufmann, Aart Kraay va Pablo
Zoido-Lobaton*” chi ra md&i lién h¢ gitia quan tri t6t va phdt trién kinh té.
Theo do6, viéc cai thi¢n cdc chi s6 quan tri cong c¢6 tic dong manh mé tdi
taing truéng. Cdc tdc gid nay so sdnh chi s6 phdp quyén thip 6 Nga vdi chi s6
trung binh 6 Cong hoa Séc va cho ring, chi s6 nay 1a mot trong nhting yéu
t6 quy€t dinsh téc d6 ting trudng kinh t€ cao cia Cong hoa Séc so vé1 Nga;
muc d¢ tham nhung cao 6 Indonesia so véi Han Qudc da tdc dong dén téc
do tang truéng kinh t&€ khdc bi¢t gitia hai quéc gia nay. Azza Ziadi*® da su

43 Daron Acemoglu va James A Robinson, Unbundling institutions, MIT Working Paper, 2003.

44 Lise Chauvet, Paul Collier, Development effectiveness in fragile states: Spillovers and turnarounds, Centre for
the study of Africain Economics, Department of Economics, Oxford University, January 2004, https://
inee.org/sites/default/files/resources/doc_1_Development_Effectiveness_in_FS.pdf, truy cip ngay
12/3/2025.

45  N-F.Campos & J-B. Nugent, “Development performance and the institutions of governance: Evidence
from East Asia and Latin America”, World Development, Vol. 27(3), 1999, tr. 439-45.

46 Ve cdc nguyén tic va yéu t§ cdu thanh cua quan trj t6t, xem: Vi Cong Giao, Vin dung cdc nguyén tdc cia
qudn tri nha nudc tot vao déi mdi qudn tri nha nudc 6 Viét Nam hi¢n nay, Nxb. Chinh tri qudc gia Su that, 2022,
tr. 57-65.

47  Daniel Kaufmann, Aart Kraay & Pablo Zoido-Lobaton, “Aggregating governance indicators”, Policy
Research Working Paper, No. 2195, Washington DC: World Bank, 1999; Daniel Kaufmann, Aart Kraay &
Pablo Zoido-Lobaton, “Governance matters”, Policy Research Working Paper, No. 2196, Washington DC:
World Bank, 1999.

48  Azza Ziadi, “Governance and economic growth: Application of the case of WAEMU countries”, Journal
of Academic Finance, Vol. 7(2), 2016, tr. 70-82.
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dung mo hinh da li¢u cua tdim quéc gia dé dinh gid mdi quan hé gita ting
truéng kinh t&€ va moét s6 chi s6 quan tri trong giai doan tit 1985 dén 2009.
Cidc chi s6 quan tri dugc dung dé dinh gid bao gdbm cdc quyén chinh tri, sy
6n dinh chinh tri, phdp quyén va tham nhung.

Két luan

Quyeén s6 htu déng vai tro then chét trong viéc bio vé cong bing xa
hoi, khuyén khich diu tu va thic diy tang truéng kinh t€ bén ving. Hé
théng phdp quyén manh mé tao ra moi trudng minh bach, an toan, bao v¢
quyeén s6 htiu tai san va thu hut dau tu. Ngudgc lai, khi phdp quyén yéu kém,
quyén sé htu dé bi xAm pham, din dén bit 6n xa héi va tri tr¢ kinh t&. Cdc
x4 héi bdo vé quyén sé htu va cung cdp co ché boi thudong khi quyén bi vi
pham ¢6 nén ting phdt trién viing chic hon so véi nhtng xa hoi thi€u cdc
nguyén tic nay.” @
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