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Tom tat
Theo wdc tinh ciia T6 chiic Y té thé gidi, cé hon 80% dan s6 thé gidi dang dia vao tri thiic tryén
théng vé 'y hoc ¢d truyén dé cham soc siic khoe. Diéu nay khdng dinh tdm quan trong cia tri thiic
trwyén thong trong linh vigc khoa hoc, kinh t¢' va cé y nghia vé tinh thdn rdt lon cho céng dong
6 mdi quéc gia. Vi vdy, viéc bdo h¢ tri thiic truyén théng dugc cdc qudc gia trén thé gidi va Viét
Nam ddc bi¢t chii trong. Bai viét tiép cdn cdc chinh sdach bdo h¢ quyén sé hou tri tu¢ doi vdi tri
thiic truyén théng trén thé gidi, qua dé dua ra cdc dé xudt cho Viét Nam trong viéc bdo h¢ doi
tugng tri thiic truyén thong hién nay.

Tu khoa: i thiic truyén théng, sé hitu tri tué, bdo h¢ phong thii, bdo h¢ tich cuc

Abstract
The World Health Organization estimates that over 80% of people worldwide receive their
medical care only from traditional knowledge of traditional medicine. This has significant spiritual
value for the people in each nation and validates the value of traditional knowledge in the
domains of economics and science. As a result, Vietnam and other nations throughout the world
place a high value on traditional knowledge preservation laws. This article approaches intellectual
property protection policies for traditional knowledge in the world, thereby proposing suggestions
for Vietnam in protecting traditional knowledge today.
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im 2015, gido su Youyou Tu va cic dong nghié¢p dat giai Nobel

Sinh 1y hoc va Y khoa dau tién cho Trung Qudc nho dua vao
chiét xudt artemisinin tii cdy Thanh Hao hoa vang dé chia bénh sét rét trong
cdc bai thudc ¢é truyén cua Trung Qudc.! Trong b6i canh dai dich toan
cau, tri thic truyén théng vé y hoc ¢6 truyén di dugc si dung nhu moét
phuong phdp diéu tri mang lai hiéu qua tich cyc dugc cong nhan béi WHO
(World Health Organization).> C6 thé ndi, tAm quan trong cua viéc bio ho
cdc d6i tugng tri thic truyén théng dang ngay cang dugce cong nhan trén
nhi¢u linh vuc va bén canh yé&u t6 vé tinh thin, tri thic truyén théng con

1 Pundi N. Rangarajan, “The 2015 Nobel Prize in physiology or medicine”, Resonance, Vol. 21, 2016, tr.
315-326, DOT: https://doi.org/10.1007/512045-016-0331-7

2 WHO, “WHO expert meeting on evaluation of traditional Chinese medicine in the treatment of
COVID-197, 2022, https://cdn.who.int/media/docs/default-source/traditional-medicine/meeting-report-
--who-expert-meeting-on-evaluation-of-tcm-in-the-treatment-of-covid-192t7d2ba2-ctb8-4b00-90e3-
441740cdbacb.pdf, truy cap ngay 09/7/2024.



26 TAP CHI KHOA HQC PHAP LY VIET NAM SO 10(194)/2025

c6 gid tri kinh t& rit 16n. Béi, phdp luat quéc t€ va mot s6 quéc gia nhu An
Do, Trung Qudc, Peru... 432 danh nhiéu quy dinh bao h¢ déi tugng nay,
trong d6 bao ho thong qua cdc d6i tugng quyeén sé hau tri tu¢ (SHTT)
dugc cdc qudc gia uu tién lua chon.

Tuy nhién, tinh dic thu cua d6i tugng tri thudc truyén théng dang la
thich thuc rit 1dn cho viéc xay dung mot hé thédng phdp ly bao hé toan
dié¢n nhit cho déi tugng nay, dic biét trong béi canh ¢6 nhiing thay d6i lén
trong chinh sich SHTT cua mdi qudc gia trong d6 ¢6 Viét Nam. Cdch tiép
can no1 ham khdi ni¢m “tri thic truyén théng” hién nay van chua théng
nhit trong cdc cam két qudc t€ va phdp luidt 6 mdi qudc gia khi tri thic
truyén théng dugc su dung dudi nhiéu tén goi khdc nhau nhu: tri thic ban
dia (indigenous knowledge), tri thic dan gian (folklore knowledge), biéu hién
vin héa truyén thong (traditional cultural expressions)... dugc si dung dé
hodn d6i thuat ngti cho nhau nhim chi cdc déi tugng c6 nguon gée tu “tri
thic truyén théng .

Cdc chinh sich bio hé cdc d61 tugng tri thic truyén théng hién nay
trén thé€ gidi ti€p cin theo cdc phuong thic da nguyén khdc nhau, nhung
dya trén hai hé théng bao ho chu yé&u: bio ho phong thu va biao ho tich
cuc.” Trong bai viét, tdc gia sé ddnh gid t6ng quan vé h¢ théng phdp luat
SHTT bao hé déi vdi tri thic truyén théng hién nay, trong dé tap trung
phan tich hai h¢ théng bio h¢ phong thu va tich cuc theo m6 hinh cua mot
s qudc gia bdo ho thanh cong (nhu An Do, Trung Qudc, Peru, Australia)
nhim dé xudt ki€n nghi d€ hoan thi¢n bao ho SHTT d6i véi tri thic truyén
théng tai Viét Nam.

1. Phap luat sé htu tri tué vé bao ho tri thuc truyén thong

T8 chic SHTT thé gidi (World Intellectual Property Organisation, WIPO)
da dua ra khdi niém ti€p cin no1 ham ddéi tugng tri thiic truyén théng. Khdi
ni¢m nay nhan dugc su ing ho cua cic qudc gia thanh vién, theo do tri thuc
truyén théng hiéu theo nghia mé rong bao gom “Cdc kién thic, bi quyét,
ky ning va thuc hanh dugc phdt trién, duy trl va truyén ti thé h¢ nay sang
thé¢ h¢ khdc trong mot cong dong, thusng tao thanh mét phan ban sic vin
héa hoic tinh thian cua cong dong d6”.* Tuy nhién, viéc quy dinh bio ho
cdc ddi tugng tri thic truyén théng hién nay trén pham vi quéc t€ va phdp
luat quéc gia ¢ nhung miic d¢ ti€p can khdc nhau:

Tiép can theo cic diéu udc qudc t&: Theo Cong udc ve da dang sinh
hoc (Convention on Biological Diversity, CBD) nim 1992 thiét lap cdc quy
dinh nhdn manh tim quan trong cua viéc su dung ngudn gen, tai sin di
truyén truyén théng trong bao ton lau dai da dang sinh hoc.” Hiép dinh cdc

3 WIPO, “Traditional knowledge and intellectual property: Background brief”, 2015, https://tind.wipo.
int/record/47852%In=en, truy cap ngay 09/7/2024.

4 WIPO, “Traditional knowledge”, https://www.wipo.int/tk/en/tk/#20 cultural’%200r%20s piritual%20
identity, truy cip ngay 09/7/2024.

5 WIPO, “Report on fact-finding missions on intellectual property and traditional knowledge (1998-
1999)”, 2001, https://www.wipo.int/edocs/pubdocs/en/tk/768/wi_768.pdf, truy cap ngay 09/7/2024.
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khia canh thuong mai quyeén sé hutiu tri tu¢ (Trade Related Intellectual Property
Rights, TRIPS) ti€p can mot cdch gidn tiép tri thic truyén théng thong qua
thiét lap cdc quy dinh cdp bing sing ché tai nguyén di truyén thuc vat phuc
vu muc dich luong thuc va nong nghiép.® Trong Hi¢p dinh D6i tdc Toan
di¢én va Tién bo xuyén Thdi Binh Duong (Comprehensive and Progressive
Agreement for Trans-Pacific Partnership, CPTPP) va Hiép dinh Thuong mai
tu do gitia Viét Nam va Lién minh chau Au (European-Vietnam Free Trade
Agreement, EVFTA) dé cap viéc bio ho d6i tugng tri thic truyén thong,
nhung mdi ti€p can trong pham vi khuyén khich bio h¢ tri thic truyén
théng gin vdéi nguodn gen.

Gan day nhit, trong Hiép uéc WIPO vé s6 huu trf tué¢, ngudn gen va
tri thiic truyén théng (WIPO treaty on intellectual property, genetic resources and
associated traditional knowledge, GRATK) nam 2024, d¢ cip dén nédi dung vé
bio ho sing ché lién quan dén nguodn gen va tri thic truyén théng gin lién
v4éi nguodn gen, trén co sé ngan chin viéc cdp bang sing ché sai muc dich.’
Tuy nhién, c6 thé nhan thdy, 6 thoi diém hién tai chua ¢6 mét vin ban bio
h¢ toan dién nhit cho d6i tugng tri thic truyén théng. Cdc déi tugng tri
thic truyén théng khdc hay cdc bi€u hién vin héa dan gian chua dugc de
cap nhiéu.

Hién nay, viéc xay dung va bao h¢ quyén SHTT d61 vdi tri thiic truyén
théng ¢d su khdc nhau veé chinh sich va mo hinh gita cic qudc gia, nhu:
Hoa Ky cho phép biao ho cdc d6i tuong tri thic truyén théng nhu cic déi
tuong SHTT thong thudng;® An P¢ nghiéng vé viec xiy dung “co ché
phong thu” trén co s6 thu vién ky thuat s§ du liéu tri thiic truyén théng dé
phan d6i cdc sing ch€ ¢6 ngudn gdc tri thic truyén théng ban dia, thuong
tap trung déi véi cdc tri thic truyén théng vé y hoc hoc ¢6 truyén.” Lién
minh chau Au (European Union, EU), Peru, Thdi Lan bao h¢ d6i1 tuong tri
thuc truyén théng theo hudng “bio hé tich cuc” khi xiy dung h¢ théng

6 Hiép dinh TRIPS tai Bieu 27.3(b) yéu cau cu thé “cdc thanh vién phii bio ho gidng ciy bing h¢ théng
sing ch€ (patent) hoic bing mot h¢ théng rieng (sui genis) htu hi¢u, hodc bing su két hop gitia hai he
théng d6 dudi bat ky hinh thiic nao”.

7 WIPO, “WIPO member states adopt historic new treaty on intellectual property, genetic resources
and associated traditional knowledge”, 2024, https://www.wipo.int/pressroom/en/articles/2024/
article_0007.html, truy cap ngay 09/7/2024.

8 Vi dy, Van phong Sing ché€ va Nhan hiéu Hoa Ky (United States Patent and Trademark Office - USPTO)
da cip cho Cong ty duge phdm Eli Lilly nhiéu bing sing ché c6 ngudn géce tii cdc bai thudce chiét xuat i
cay dira can hong 6 Madagasca, loai cay da dugce cdc thiay thudc dia phuong stt dung trong diéu tri bénh tit
lau doi. Xem Kadidal, Shayana Kadidal, “Plants, poverty, and pharmaceutical patents”, Yale Law Journal,
Vol.103, 1993, tr. 224, DOL: https://doi.org/10.2307/797080

9 Vi1 dy, vio nim 2010, An Po dua vio bing ching ti “Thu vién Tri thic Truyén théng” cling vdi tai
lieu lich st ¢6 nién dai tii thé ky XII d€ phin d6i thanh cong sing ché€ “Phucng phdp diéu tri hoic quan
Iy cing thing” (European Patent #1906980) ctia Tap doan Natreon Inc da nop don tai Co quan Sdng
ché chau Au (EPO) déi véi cong thic va chiét xuit tit Ashwagandha (con goi Ia nhan sim An Do) da
dugc st dung phé bién tai An D¢ trong ting cudng sinh Iy, I¢i tiéu va phuc hdi trf nhd. Xem Madhu
Verma, Iti Chauhan, Raj Kumari, Meenakshi Sharma, “India-victim of biopiracy”, Indo American Journal
of Pharmaceutical research, Vol. 4(01), 2014, tr. 332, https://www.researchgate.net/profile/Iti-Chauhan/
publication/260366291_India-_Victim_of_Biopiracy/links/5ftd5836a6fdccdcb84a59¢8/India-Victim-
of-Biopiracy.pdf, truy cap ngay 09/7/2024.
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rieng (sui generis) song song véi h¢ théng phdp luat SHTT nham chia sé
lgi ich cho cong dong bian dia.'"” Sy khdc nhau vé chinh sich bio h¢ cua
cdc quéc gia nay phan dnh mdéi quan tAm vé mit phdp ly d61 véi d6i tuong
tri thic truyén théng. Cic qudc gia phdt trién chu trong cdc chinh sich
thuong mai héa tri thic truyén théng (nhu Hoa K¥), trong khi cdc qudc gia
6 sy da dang vé ngudn tri thic truyen théng (An Po, Peru, Thdi Lan...)
lya chon cdc chinh sich dic thu d€ biao vé va phdt trién bén ving tri thic
truyén théng ban dia. Mic du ¢6 nhi¢u quy dinh khdc nhau trong co ché
bio hé quyeén SHTT vdéi dbi tugng tri thiic truyén théng, tuy nhién khong
thé phu nhan ring cdc sin phdm tu tri thic truyén théng hoic dugce tao ra
c6 ngudn géc ti d6i tugng tri thic truyén théng ¢é du diéu kién dé dugce
hudng su bao hé tu h¢ théng SHTT.

Viét Nam la mot qudc gia ¢6 nén tri thic truyén théng da dang va lau
doi vé1 hang ngan niam lich su, su phong phu vé tri thic caa 54 dan toc va
kho tang di sin dugc thé giéi ghi nhan, tinh dén thing 6 nam 2025, Viét
Nam c¢6 9 di san vin hod vat thé va 16 di san vin hod phi vat thé dugc
UNESCO co6ng nhan.'"" Tuy nhién, cdc tri thiic truyén théng nay chi méi
chi ti€p can 6 khia canh bdo ton vé vin hod, viéc bio hé quyén SHTT cho
d61 tugng nay van con khd mdi mé tai Viét Nam. Luat SHTT nam 2005 ra
doi véi cde lan sua d6i nim 2009, nim 2019 quy dinh cdc d6i tuong tri thic
truyén théng dugc bio hdé nhu mot loai tdc phidm vin hoc, nghé thuit dan
gian truyén théng. Luat stia d6i, b6 sung mot s6 dieu cua Luat SHTT niam
2022 da b6 sung bao hé d6i tugng sé htu cong nghiép dya trén ngudn gen
va tri thic truyén théng nhim tuong thich véi cdic cam két qudc té€.'? Tuy
nhién, phdp luat hién hanh van chua c6 mét sy gidi thich noi ham déi tugng
tri thic truyén théng nao dugc biao ho, cung nhu chua ¢6 mot co ché bio
ho dic thu cho déi tugng tri thic truyén théng. Vi vay, viéc nghién ciu
mot cdch téng thé cdc mo hinh biao hé thanh cong trén thé gidi tu chinh
sich bdo ho tich cuc dén bao h¢ phong thua d61 vdi tri thic truyén théng cé
y nghia rdt Ién cho viéc goi mé hoan thién phdp luat SHTT tai Viét Nam.

2. Thuc tién bao ho quyén sé huu tri tué d6i véi tri thic truyén
théng trén thé gidéi: Tu phong thu dén tich cuc

Theo moét khio sit caa WIPO vé bao ho quyén SHTT déi véi tri thic
truyén thong theo luat SHTT cua cdc qudc gia thanh vién, chinh phu cic
quoc gia thanh vién dang bao ho tri thic truyén théng thong qua hai hé
théng dua vao SHTT: (i) bao h¢ phong thu, ma tinh uu viét ctia co ché nay
dugc thiét lap nhim ngin chin cdc d6i tuong duge bao ho quyén SHTT

10 J.Janewa OseiTutu, “Emerging scholars series: A sui generis regime for traditional knowledge: The cultural
divide in intellectual property law”, Intellectual Property Law Review, Vol. 15, 2011, tr. 147, DOI: http://
scholarship.law.marquette.edu/iplr/vol15/iss1/3

11 UNESCO, “Vietnam”, 2025, https://www.unesco.org/en/countries/vn, truy cap 31/10/ 2025

12 Quy dinh trong Luat SHTT stia ddi, bd sung nim 2022 tai cdc dieu: Dieu 86 veé Quyen ding ky sing ché,
kiéu ddng cong nghiép, thiét ké b trf; Dicu 96 vé Huay bd hi¢u lyc vin bing bio ho; Bieu 100 ve Yeu
cau chung d6i véi don ding ky sé hiu cong nghiép.
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dén tu bén ngoai coéng dong; (ii) bdo ho tich cyc, ma sy hi¢u qua mang lai
cua c¢d ché nay la khuyén khich bao h¢ quyén SHTT dé1 véi déi tugng tri
thic truyén théng, nhim ti€p cin va chia sé 1¢i ich cho coéng dong tu viéc
khai thdc thuong mai tri thic truyén théng."

2.1. Bdo h¢ tri thiic truyén thong thong qua chinh sdch bdo h¢ phong thi

Chinh sich bio h¢ phong thu dugec WIPO ly gidi la tap hop cdc chién
lugc nhim ngin chin (phong thu) cdc bén thu ba khong ¢6 duge cdc quyén
SHTT mot cdch bat hgp phdp hodc vo can cu d6i véi tri thiic truyén théng.'
Ciéc co ché€ phong thu dugce thé hién thong qua cdc phuong thic nhu:

Thit nhdt, viéc thiét lap cdc diéu kién ding ky sding ch€ nhim ngin ngtia
dieu kién biao ho cdc d61 tugng tri thic truyén théng. Thong qua lap luin
tit chdi cdc don sing ché€ ¢6 ngudon gdc tu tri thic truyén théng trén co
s6 tan dung cdc quy dinh phdp luat sing ch& vé tinh trang ky thuat da biét
nhim loai bo tinh mdi, trinh dé sdng tao cdc sdng ché cdp trdi phép. Vi du,
Dao luat Sing ché s¢ 39 nam 1970 vé sing ché cua An Do (The Patents Act
No. 39 of 1970) sau nay dugc stua d6i nim 2002 va 2005 d€ phu hop véi
Hi¢p dinh TRIPS khong cho phép bido hé sing ché tri thic truyén théng
theo Muc 3 (p): “Khong cdp bing sing ché€ cho nhting sing ché 1a nhung
tri thic truyén théng dugc biét dén hoic la tip hop nhiing ddu hi¢u hoic
la sy sao chép nhung thong tin da dugc biét dén dya trén truyén théng”.
Dua trén co sé lap luin nay, An D¢ di phan déi nhiéu bing sing ché dugc
cdp tai cdc nudc thanh vién TRIPS ¢é ngudn gdc tii tri thic truyén théng
nhu sing ché chiét xudt ti hoat chit Azadirachtin trong cdy Neem; sdng ché
cdp tai Hoa K¥ lién quan dén “ngu c8c Basmati” 1lién quan dén giéng gao
Basmati thom truyen théng tai An Po.'

Ngoai ra, quy dinh bit buoc boc 160 nguon g6c sing ché ti ngudn gen
va tri thic truyén théng trong don xin cdp sing ché la mét phuong thuc
“phong thu” gitp ngin chan ding ké cdc yéu cau bao h¢ khong chinh ding
cua cdc bén st dung tri thic truyén théng trdi phép va c6 thé giip cdc nha
thim dinh bing sing ché€ biét dugc tri thiic truyén théng cdu thanh nén tinh
trang ky thuit da ¢6. No1 dung nay dia dugc quy dinh chi tiét trong thoa
thuan mdéi nhit cua Hi¢p udc GRATK,' cang nhu phdp luat Colombia,

13 WIPO, “Consolidated survey of intellectual property protection of traditional knowledge”,
Intergovernmental Committee on intellectual property and genetic resources, traditional knowledge and
folklore, Fifth Session, Geneva, WIPO/GRTKF/IC/5/7, July 7 to 15, 2003, https://www.wipo.int/
edocs/mdocs/tk/en/wipo_grtkf ic_5/wipo_grtkf ic_5_7.pdf, truy cip ngay 09/7/2024.

14 WIPO, “Traditional Knowledge”, https://www.wipo.int/tk/en/tk/# 20cultural%2s piritual%20identity,
truy cap ngay 09/7/2024.

15 Tanvi Trivedi, “Protection of traditional knowledge under the intellectual property rights regime with
special reference to India”, International Journal of Law Management and Humanities, Vol. 5(5), 2022, tr. 575
— 592, DOI: https://doij.org/10.10000/]JLMH.113604

16 Hiép udc GRATK tai Dit¢u 3.2 quy dinh: “Khi sdng ch¢ dugc yéu cau bao ho trong don ding ky sing
ché ¢6 co s6 dua trén tri thic truyén théng gin lién véi ngudn gen, mdi Bén ky két phidi yéu cau ngusi
nop don cong bs: (a) tén ctia ngudi dan bin dia hodc cong dong dia phuong, néu ¢d, da cung cip tri thuic
truyén théng gin lién véi ngudn gen; trong trudng hop ngusi nép don khong biét thong tin tai Piéu
3.2(a) hoic khong dp dung Pitu 3.2(a) thi phii cong bé ngudn tri thiic truyén théng gin litn véi ngudn
gen”. World Intellectual Property Organization, tldd, tr. 2
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New Zealand, Hoa Ky va EU hay gan day nhdt trong Luat SHTT stia d6i,
b6 sung nim 2022 cua Viét Nam."”

Thit hai, ban hanh cdc quy dinh veé diéu kién ding ky nhan hiéu dé tu
chéi cdc ddu hiéu bdo ho trdi phép tu tri thic truyén théng. Cdc qudc gia
quy dinh cu thé trong Luat Nhan hiéu cdc trudng hop tu chdi dang ky nhian
hi¢u véi “dung v xdu” 101 dung cic ddu hiéu mang tinh coéng dong, “boi
nho” vian hda. Vi du: Pao luat Nhan hi¢u thuong mai New Zealand nim
2002 vdi phién ban stta d61 mdi nhit nam 2024, tai Pi¢u 73 quy dinh co
quan thim dinh nhian hiéu hoic Toa dn c6 thé tu cho6i ding ky nhin hi¢u
néu ¢6 dung v xdu (vé mit vin hda),"” New Zealand di vng dung quy dinh
nay vao viéc tii chdi cdp cdc nhin hiéu thuong mai cé chia ddu hi¢u xung
dot vin héa cua cong dong ngusi Maori."” Tai Viét Nam, quy dinh nay da
dugc b6 sung vao cdc Dieu 96, Dieu 117 Luat SHTT nim 2005 sua d6i,
b6 sung nim 2009, 2019, 2022. Viéc ding ky nhim “dung y x4u” dugc
giai thich va hudng din tai khoan 2 Piéu 34 Thong tu s6 23/2023/TT-
BKHCN nhiam trdnh viéc “diu co nhin hi¢u” cang nhu “lgi dung danh
ti€ng, uy tin cua nhin hi¢u d6 dé thu loi”.

Thit ba, xay dung h¢ théng co sé du liéu s§ vé tri thic truyén théng
lam co sé phan déi cdc sing ché cdp trdi phép. Thong qua hé théng co s6
du li¢u d6i chung veé tri thuc truyén théng, cdc cong dong ban dia va cdc
qudc gia c¢6 thé st dung lam “bing ching” nhim yéu cau phin d6i nhung
sdng ch€ ¢6 nguon gdc tu tri thic truyén théng khong ddm bao tinh mdi,
trinh do sdng tao. Trung Qudc da thiét lap co sé di liéu y hoc ¢6 truyén
Trung Qudéc do Vién Thong tin y hoc ¢6 truyén Trung Qudc quan ly,
bao gobm khodang 48 loai co s6 du li¢u, sé hau 120.000 muc lién quan dén
y hoc ¢é truyén cua Trung Quéc. Pic biet, An Do dugc dinh gid thanh
cong nhit khi da xay dung thanh cong Thu vién s& tri thic truyén théng
(Traditional knowledge digital library, TKDL) chia hon 34 tri¢u trang thong
tin dinh dang trén 2.260.000 cong thiic cdc bai thudc c¢b truyén bang tiéng
Phan (Sanskrif), tiéng A Rap, tiéng Ba Tu (Persian), tiéng Urdu va tiéng
Tamil lam c¢o s6 tit chéi cdp bing ddoc quyeén sdng ché cé nguodn géc tu tri
thic truyén théng trong va ngoai nudc.?’ Vi dy, truéng hop nim 2014 Vin
phong sing ché chau Au (European Patent Office, EPO) da tit chsi don xin

17 Luat SHTT 2005 stia d6i b6 sung nam 2009, 2019 va 2022 tai Bieu 100 quy dinh trong don ding ky
quyén sé huu cong nghi¢p phii c¢é “Tai liéu thuyét minh vé nguon géc ctia ngudn gen hoic tri thiic
truyén théng vé ngudn gen trong don dang ky sing ché, déi véi sing ché€ dudc tryc tiép tao ra dya trén
nguon gen hoijc tri thic truyén théng vé nguon gen”.

18  Trade Marks Act 2002, (New Zealand), §73, Version as at 1 May 2024, https://www.legislation.govt.nz/
act/public/2002/0049/latest/dlm164240.html, truy cap ngay 09/6/2024.

19 Susy R. Frankel, “Trademarks and traditional knowledge and cultural intellectual property rights”,
November 10, 2011, in Graeme B. Dinwoodie and Mark D. Janis (eds.), Trademark law and theory: A
handbook of contemporary research, Edward Elgar Publishers, 2008, Victoria University of Wellington Legal
Research Paper, No. 36, 2011, https://ssrn.com/abstract=1003608

20  WIPO, “About the traditional knowledge digital library”, 2011, https://www.wipo.int/meetings/
en/2011/ wipo_tkdl_del_11/about_tkdlhtml, truy cap ngay 09/7/2024.
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cdp biang doc quyeén sing ché lién quan dén chiét xudt tu cdc chit Plumbago
indica, Canagaodorata, Sapindus rarak, Curcuma Avon Products, xanhorrhiza, va
cdc loai thudc sic tu cdc duge liéu ¢6 truyén An Po da ducc mo ta va su
dung hang nghin nim. Cdc thim dinh vién sing ché cua EPO da dya vao
da liéu trong TKDL dé€ tit chéi cdc sing ché€ nay.?! Tuy nhién, cang can luu
y rang viéc trién khai xay dung co s6 du liéu tri thic truyén théng khd t6n
kém va khong phu hop vdi tdt cid cdc loai d6i tugng trong tri thic truyén
théng.

2.2. Bdo h¢ tri thic truyén thong thong qua chinh sdch bdo h¢ tich cuc

Bao vé tich cuc dugce hiéu la viéc trao quyén cho phép cong dong phit
huy kién thic truyén thong ctua ho, kiém sodt viéc st dung va hudng lgi ich
tti viéc khai thdc thdc thuong mai kién thic d6.** Chinh sdch bio ho¢ tich
cuc tri thic truyén théng dugc trién khai véi da dang cdc bién phdp khdc
nhau thong qua viéc ban hanh luit, cdc quy tic va quy dinh riéng, cdc dieu
khoan lién nganh veé ti€p can va chia sé 1gi ich, cy thé:

Thit nhdt, thiét lap cdc quy dinh SHTT c¢6 tinh dic thu nhim bio ho
cdc tri thic truyén théng cho cong dong ban dia. Cdc qudc gia trén thé gidi
ban hanh nhié¢u quy dinh phdp luat SHTT nhim ghi nhan va bio ho cdc d6i
tugng tri thic truyén théng cho cong dong ban dia tii sdng ché, chi dan dia
ly dén nhan hiéu, bio ho giéng ciy trong. Tai An D¢ nhiéu chi din dia ly
dugc chu trong bao ho va khai thdc thuong mai gin véi cdc vung dia danh
ndi ti€ng nhu: tra Darjeeling, xoai Alphanso, cam Nagpur, dép thu cong tai
Kolhapuri Chappal... trén co s6 quy dinh trong Pao luat Chi dan dia ly hang
héa nam 1999 cia An D¢ véi quy dinh khong dugc phép si dung chi din
dia ly ngoai khu vyc mang chi din.*® Thdi Lan thi€t lap hé¢ théng SHTT
dong bo bao ho cdc d6i tugng tri thiic truyén théng thong qua Pao luat Bao
ho chi din dia ly BE 2546 (2003) bao h¢o thanh cong mot s6 san phim dia
phuong nhu vii dét thoi Lamphun Brocade, mén traing mi¢ng Kanom Mor
Kaeng Muang Phet;** Pao luat Bio v¢ giéng cay trong BE 2542 (1999) cua
Thdi Lan; Pao luiat Bi mat thuong mai BE 2002; Pao luat Ban quyén BE
2537 (1994).% Tuy nhién, viéc xdc dinh chu sé huu, tu cich dai dién cong
dong ban dia d€ xdc lap, bao ho, chia sé 1gi ich tu viéc khai thdc thuong mai

21  Margo A. Bagley, “The fallacy of defensive protection for traditional knowledge”, Washburn
Law Journal, 58, 2019, tr. 323, https://scholarlycommons.law.emory.edu/cgi/viewcontent.
cgitarticle=1133&context=faculty-articles, truy cap ngay 09/7/2024.

22 Vera Shrivastav, “Protection of traditional knowledge within the existing framework of intellectual
property rights: Defensive and positive approach”, SSRN Electronic Journal, 2014, tr. 19, DOI: http://
dx.doi.org/10.2139/ssrn.2463017

23 Biswajit Dhar and C. Niranjan Rao, “Third Amendment to 1970 Patent Act: An analysis”, Economic and
Political Weekly, Vol. 39(52), 2004, tr. 5568-5571, DOI: http://www jstor.org/stable/4415969

24 ASEAN GI Database, “Lamphun Brocade Thai Silk”, http://www.asean-gidatabase.org/gidatabase/sites/
default/files/gidocs/IDGIN000000000039.pdf, truy cap ngay 09/7/2024.

25 Archariya Wongburanavart, “Traditional knowledge and intellectual property protection: Challenges and
opportunities in Thailand”, The Journal of Law, Public Administration and Social Science, School of Law
Chiang Rai Rajabhat University Vol. 7(1), 2023, tr. 47-71, DOI: https://s006.tci-thaijo.org/index.php/
lawcrru/article/view/257756
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quyén SHTT cho cdc d6i tugng tri thic truyén théng khong phéi 1a diéu
dé dang béi tinh dic thu cua cdc d61 tugng nay.

Thii hai, thong qua hé théng bido ho riéng (sui generis) chia sé loi ich
cong dong. Cdc mo hinh xay dung hé théng biao ho riéng song hanh vdi hé
théng SHTT hién hanh phdt huy nhung tic dong tich cuc trong chia sé g1
ich cong dong, vi du nhu: (i) h¢ théng bing sing ché cong dong cho nguosi
dan ban dia; (i1) mo6 hinh bao h¢ va chia sé g1 ich tu khai thdc gidng cay
trong ban dia trong Pao luat Bio v¢é gidng ciy trong va Quyén cta nong
dan nam 2001 cta An Do;2 (iii) bdo ho sing ché da dang sinh hoc tai Peru
trong Luat s6 27811 vé Co ché biao hoé tri thic tip thé cua ngusi bin dia
lién quan dén da dang sinh hoc nim 2002, nhim biao dam sy kiém sodt cua
cong dong nguoi ban dia va ngin chin tinh trang cdp cdc sding ch€ c6 nguodn
gdc tu tri thic truyén théng tuy tién; (iv) ban hanh chinh sich bio ho dic
thu cho tri thiic vé “y hoc ¢6 truyén” tai Trung Qudc, thong qua Quy dinh
veé bao vé cdc loai y hoc ¢6 truyén Trung Qudéc nam 1992.%

Thii ba, thong qua cdc chinh sich phdt trién lién nganh tri thdc truyén
théng. Cdc d61 tugng tri thic truyén théng khong chi chiu su diéu chinh
cua luat SHTT con lién quan dén hé¢ théng phdp luat lién nganh doi hoi
c6 nhung tiép can téng thé trong chinh sich bio ho. Vi duy, trusng hop An
Do ban hanh h¢ thong phdp luat lién nganh song hanh cung hé¢ théng phdp
luat SHTT trong bao ho d6i1 tugng tri thiic truyén théng nhu: Pao luit Da
dang sinh hoc nam 2002 nhim thiét lap mot khuon khé veé quyén sé hau
khi ti€p cian cdc ngudn tai nguyén sinh hoc 6 bén ngoai qudc gia va vin de
chia sé 1¢i nhuan thu dugc tu viéc st dung tri thic truyén théng;*® Pao luat
Cong nhan quyén veé riing nim 2006 nhim bdo v¢ quyén cua cdc bo lac,
cu dan sinh séng trong riing véi cdc tri thic ban dia phong phu;* Pao luat
Quin ly cong nghé¢ sinh hoc qudc gia nam 2009 nhaim muc dich cin bing
cdc hoat dong cong nghé sinh hoc véi cic m6i quan tAm vé moi trudng va
dao diuc bao gom tri thiic truyén théng.

26 Dao luat PVPFR, tai Pitu 26 quy dinh ring nha tao giéng thuong mai phai chia sé 1¢i ich phdt sinh tit
viéc ding ky giéng véi nong dan hoic cong dong truyeén théng, nhiing ngudsi da déng gép cho viéc phdt
trién gidng cay trong. S6 tién duge xdc dinh trén co s6 xem xét muc do va tinh chit cta viéc st dung vat
lieu di truyeén, 1¢i ich thuong mai va nhu ciu thi trudng déi vdi gidng mdi. SE tién nay sé dugce gii vao
quy gen qudc gia va st dung d¢ thuc hién co ché chia sé 1¢i ich bao gdm cdc bién phdp bio ton ngudn
gen thuc vat ¢6 ngudn géc tu tri thuc truyén théng. Xem Article 26. Determination of benefit sharing by
Authority, The protection of plant varieties and farmers’ rights act, 2001.

27  Theo quy dinh nay Trung Qudc da tién hanh phan cip bio ho “y hoc ¢ truyén” theo cdc cdp do (hang
nhdt, hang hai, hang ba) va thoi han bdo ho tuy thuoc vao gid tri cta tiing loai y hoc ¢6 truyén véi co ché
thuc thi hiéu qua. Xem The state council of the People’s Republic of China, “Regulations on Protection
of Traditional Chinese Medicines 1992” promulgated by Order No. 106 of October 14, 1992, https://
www.wipo.int/wipolex/fr/text/337300, truy cap ngay 09/6/2024.

28  Dao luat Da dang sinh hoc An Do nam 2002, tai Pieu 21 quy dinh viéc dim bio chia sé cong bing va
binh ding cdc 1o ich phidt sinh tii viéc st dung tai nguyén sinh hoc c6 ngudn géc tii tri thiic truyén théng
thong qua Co quan Pa dang sinh hoc quéc gia.

29 Pao luit Cong nhan quyén vé ring An Do nam 2006, tai Digu 6 cho phép cic bo lac va cong dong truyen
théng sinh séng trong riing cé quyen ti€p can da dang sinh hoc va quyén cong dong déi véi sé hiuu trf tué
va kién thuc truyén théng lién quan dén da dang sinh hoc va da dang vin hda.
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Trung Qudc thuc hién cdc chinh sich khuyén khich nghién ciu va
phdt trién tri thic truyén théng trong nudc nhim tao ra nhi¢u sin phim,
quy trinh khdc biét trén nén ting tri thic truyén théng thoa man dieu kién
tinh mdi caa sing ché&. Ngoai ra, chinh sdch phan cdp bdo ho tri thic truyén
théng theo cdc cidp do khdc nhau dugc trién khai theo ba cdp do nhu: (i)
tri thiic truyén théng bi mat; (i1) tri thic truyén théng dugc cong dong va
dia phuong nim giw; (iii) tri thdc truyén théng 6 cdp do qudc gia, trong d6
cdc tri thiuc truyén théng bi mat chua duge cong bd ¢é kha ning ddm bao
dieu kién tinh mdi dugc uu tién bio ho theo déi tugng bing doc quyén
sding ché&.»

C6 thé nhan thdy, viéc bao hé cdc d6i tugng tri thic truyén théng tu
h¢ thdng bio ho phong thu dén bao ho¢ tich cuc déu dya trén nén ting hé
théng SHTT hién hanh. Tuy nhién, h¢ théng SHTT hi¢n hanh khong thé
bido ho moét cich toan dién cdc d6i tugng tri thiic truyén théng, vi vay cdc
qudc gia c¢6 nén tri thic truyén théng lau doi trén thé gidi thuong lua chon
phuong phdp bao h¢ “dung hop” két hop gita bao ho phong vé va tich cuc
cdc d6i tuong tri thic truyén théng nhu mo hinh: (i) An Do xay dung hé
théng “bio ho phong thu” thong qua Pao luit Sing ché s6 39 nam 1970
ctia An b6 (muc 3.p) va xay dung hé théng da liéu TKDL dé€ loai bo tinh
mdi trong cdc sing ch& ¢é nguon gdc ti tri thic truyén théng két hop vdi
h¢ théng “bao ho tich cuc” thong qua Pao luat Chi din dia ly nam 1999
va Pao luat Bio v¢é gidng cdy trong va Quyén cua nong dan nim 2001 chu
trong chia sé quyén 1¢i cho cong dong ban dia tu viéc khai thdc tri thiic;
hay (i1) Trung Qudc nhin manh chinh sich “bao h¢ tich cuc” thong qua
co ché€ bao ho sui generis dac thu danh cho y hoc ¢6 truyén bing Quy dinh
veé bao vé cdc loai y hoc ¢6 truyén Trung Qudéc nim 1992 két hop vdi hé
théng “biao héo phong thu” trén co sé xiy dung du licu Y hoc ¢6 truyén
Trung Qudc. Viéc xay dung va ldc chon mét mo hinh bdo hoé tri thuc
truyén théng 6 méi qudc gia déu dua trén sy khdc bi¢t vé h¢ théng phdp ly
va tinh dac thu cua tri thdc truyén théng 6 médi qudc gia.

3. Thuc trang phap luat va nhang kién nghi cho Viét Nam trong
viéc xay dung mo hinh bao h¢ quyén sé huu tri tué¢ d6i véi tri thuc
truyén thong

3.1. Thuyc trang phdp ludt vé bdo h¢ quyén sé hiuu tri tué déi voi tri thiic
truyén thong tai Viét Nam

Trudc thoi diém stia d6i, b6 sung nim 2022, cdc quy dinh vé bao ho
quyén SHTT d61 vé1 déi tugng tri thuc truyén théng tai Viét Nam chua
dugc quy dinh tryc ti€p trong Luat SHTT nam 2005 va cdc Ian stta d6i bo
sung nam 2009 va 2019 ma chi ti€p cin gidn ti€p tai Piéu 23 thong qua déi
tugong quyeén tic gia déi vdi loai hinh tic phim “vian hoc, nghé thuat dan

30 Nan Xia, “Intellectual property protection for traditional medical knowledge in China’s context: A round
peg in a square hole?”, Medical Law Review, Vol. 31, 2023, DOI: https://doi.org/10.1093/medlaw/
fwad006
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gian”, vi du, cdc loai hinh tdc pham truyén théng nhu: nha nhac cung dinh
Hué¢; cong chiéng Tay Nguyén hay tranh Pong Ho, gém si Bit Trang...
O cip do dudi luat, Thong tu s6 01/2007/TT-BKHCN veé Hudng din thi
hanh Nghi dinh s6 103/2006/ND-CP ngay 22/9/2006 cua Chinh phu quy
dinh chi ti€t va hudng dan thi hanh mot s¢ diéu caa Luat SHTT vé sé hau
cong nghiép (nay dugc thay th€ béi Thong tu s6 23/2023/TT-BKHCN)
chi quy dinh hudng din duy nhit vé truong hop nop don ding ky sing ch¢
phii kem theo “...tai liéu thuyét minh vé ngudén géc cia ngudn gen va/
hodc caa tri thic truyén théng ma tdc gid sing ché€ hoic nguoi nép don da
t1€p can, né€u sdng ché truc ti€p dua trén ngudn gen va/hoic tri thic truyén
théng d6” (Pieu 23). Cé thé nhan thiy trudc naim 2022 quy dinh phdp ly
vé bao ho ddi tugng tri thic truyén théng tai Viét Nam con chua duge chu
trong va chua dugc thtta nhan “chinh danh” trong Luat SHTT.

Sang dén Luat sta déi, b6 sung mot s§ dieu cua Luat SHTT nim 2022,
h¢ théng phdp luat SHTT hién hanh cua Viét Nam di c6 nhting sia d6i
tiém can vdi cdc cam két qudc t&€ (Hiép dinh CPTPP va EVETA), bao gom:
Cho phép t6 chic, cd nhan dau tu kinh phi hay t6 chic c¢d nhan dugc giao
quan ly ngudn gen cung cdp ngudn gen, tri thic truyén théng vé nguodn
gen dugc phép ding ky sing ché, kiéu ding cong nghié¢p (Piéu 86); Quy
dinh cin cd huy bé vin bing hay tii chéi cdp van bing sing ché néu “khong
boc 16 hoic boc 16 khong chinh xdc vé ngudn g6c cia ngudn gen hodc tri
thuc truyén théng vé nguon gen cé trong don dé” (Piéu 96, Pitu 117);
Quy dinh bit buoc nop kem tai liéu thuyét minh vé nguon gen hoic tri
thdc truyén théng vé ngudn gen trong don ding ky sing ché (bi¢u 100).
Tuy nhién, nhting quy dinh hié¢n hanh chi dé cap chu yéu loai hinh tri thic
truyén théng vé “ngudn gen” va biao ho d6i véi d6i tugng sdng ché, cic
d61 tugng khdc nhu nhan hiéu, chi din dia ly hay quyén tdc gia khong dugc
de cap.

C6 thé nhan thdy chinh sich phdp ly vé bio hé quyén SHTT d61 vdi
tri thuc truyén théng tai Viét Nam con khd it va khong thé phan dinh ro
moé hinh bao h¢ hién hanh cta Viét Nam theo moé hinh “tich cuc” hay
“phong thu” nhu cdc qudc gia néu trén. Bén canh dd, thuc trang phdp luat
SHTT hi¢n nay dang d6i miat véi nhting han ché€ va thich thic veé phdp ly
xudt phdt ti tinh dic thu caa tri thic truyén théng nhu: (i) thi€u moét dinh
nghia nhit qudn vé “tri thic truyén théng”; (i1) chua coéng nhan tu cdch
phdp ly cho cong dong ndm giw tri thuc; (iii) khong ¢6 cdc quy ché dic thu
vé bao ho tri thic truyén théng (hé théng generis hay co sé du ligu veé tri
thic truyén théng); (iv) xdc dinh cha thé c¢6 trich nhiém quan ly va bio ho
tri thic truyén théng; (v) thi€u cdc chinh sdch lién nganh trong bio hé va
phdt trién cdc d6i tugng tri thuc truyén théng. PBieéu nay doi hoi cdc chinh
sich phdp ly vé SHTT caa Viét Nam trong thoi gian téi can ti€p tuc hoan
thién va tham khio kinh nghiém tit cdc m6 hinh bao h¢ hiéu qua trén thé
gid1 nhung phai phtt hop vdi thuc trang phdp ly tai Viét Nam.
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3.2. Nhitng kién nghi cho Viét Nam trong viéc xdy dung mo hinh bdo h¢
quyén sé hau tri tué doi voi tri thiic truyén thong

Trén co sé thuc trang phdp luat tai Viét Nam va nghién ciu cic mo
hinh bdo h¢ trén thé¢ gidi veé tri thic truyén théng, tdc gia ki€n nghi mot
s6 gidi phdp téng thé ti bio ho phong thu dén tich cyc mang tinh dic thu
tal Viét Nam nhu sau:

Thit nhdt, ti€p tuc hoan thién hé¢ théng phdp luat vé SHTT trong bio
ho cdc déi tugng tri thic truyén théng, cu thé: (i) cin b6 sung dinh nghia
“tri thdc truyén théng ” va “cong dong nim giu tri thic”; (ii) xdc dinh ro
chu thé dugce bio ho quyeén déi vdéi tri thic truyén théng 1a cong dong nim
git tri thuic truyén théng va thuc hién quyén thong qua dai dién coéng dong;
(iii) b6 sung déi tugng duge hudng thu lao 1a cong dong nim gidt, quin ly
tri thic truyén théng; (vi) mé réng déi tuong duge hudng loi tu viéc chia
sé¢ 1o1 ich tli nguodn gen tri thiic truyén théng cho cong dong ban dia, khong
chi trong khu bio ton tai Pieu 31 va 61 Luat Pa dang sinh hoc nim 2008;
bieu 10, 18, 19 Nghi dinh s6 65/2010/ND-CP quy dinh chi tiét va hudng
din mot s6 dieu cua Luat Pa dang sinh hoc; (v) Hudng din cic quy dinh
veé yéu cau boc 10 ngudn g6c ngudn gen va tri thiic truyén thédng trong don
ding ky sing ch¢ va gidy phép ti€p can ngudn gen.

Thii hai, xay dung hé¢ théng co s6 du li¢u veé tri thuc truyén théng luu
trid va d6i ching. Diém thanh cong trong mo hinh bio hé phong thu cua
An Do va Trung Qudc dén ti h¢ théng cdc co s6 du licu duge mo ta va luu
tr bai ban lam co s6 phin d6i cdc sding ché tu tri thuic truyén théng trong
nuéc. Theo tdc gia, trudc mit, Viet Nam can ti€p tuc nghién cdu va lya
chon luu tru thi di€ém déi tugng tri thic truyén théng vé y hoc ¢6 truyén
cua 54 dan toc, co s6 cua dé xudt nay xudt phdt tu: (i) su da dang va tAim
quan trong cta h¢ théng y hoc ¢6 truyén cua Viét Nam; (ii) da ¢6 nén tang
du liéu ti cdc vién nghién ciu dugc liéu, trudng dai hoc, bénh vién...; (ii1)
kha ning thit truyén va dong hda tri thic truyén théng vé y hoc ¢é truyén
dang dién ra nhanh chéng. Cic co sé du liéu nay cin ¢6 su phan cidp luu tru
thong qua hé¢ théng co sé du li¢u mé trén co sé phoi hop gita Cuc quan ly
Y dugc hoc ¢6 truyén véi Cuc SHTT.

Thit ba, phan cdp quan ly va khai thdc tri thic truyén théng. Tham khao
mo hinh phan c¢dp bido h¢ cua Trung Qudc, tdc gid d¢ xuit phan cidp quin ly
tri thuic truyén théng theo cic cdp: (1) cdp qudc gia, dp dung véi cdc tri thic
giao thoa gitia cic cong dong dan tdc trong ca nudc khong cé diu hi¢u dic
thu; (i1) cdp cong dong, nhém tri thic truyén théng nay do cdc coéng dong
bin dia va cdc dan toc phdt trién (vi du: thudce tim ngudi Dao dé...); (iii) cip
cd nhan, gia dinh, dong ho, nhém tri thic nay dugce sdng tao va luu truyén
trong gia dinh, dong ho va dugc xem nhu mot tai san duge xdc lap va quan
ly riéng mang tinh bi mat (vi du: bai thu6c AMAKONG).”!

31  Nguyén Vin Phiic, “Thuong mai héa bén viing tri thiic truyén théng déi véi bai thudc ¢6 truyeén tai Viét

Nam”, trong Poan Puic Luong (chu bién), Xdc ldp, qudn ly va khai thdc tai sdn tri tu¢ mang tén dia danh dé¢
phat trién kinh té - xa héi dia phacng 6 Vi¢t Nam, Nxb. Cong an nhan dan, 2022.
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Thii tu, hop tdic nghién ciu, phdt trién va thuong mai héa déi tugng tri
thiic truyén théng nhim chia sé 191 ich cong dong dia phuong. Hop tdc ba
bén gitia cong dong ban dia nim giu tri thic, vién/trudng nghién ciu vdéi
doanh nghi¢p thong qua cdc hinh thuc lién két: (1) dong nghién ciu theo
huéng coéng dong nim git tri thic cung cdp thong tin, doanh nghiép, té
chic dau tu tai chinh dau tu kinh phi va truong dai hoc/vién nghién ciu
trién khai;* (ii) hop dong uy thdc nghién ciu (két qua nghién cdu thudc ve
trudong dai hoc/hoc vién nghién ciu nhung phdi duge bdo cdo cho doanh
nghiép; cdc thong tin dugc cung cdp tu phia cong dong nim giu tri thuc,
thong tin bio mat dugc cung cip ti phia cong ty sé dugce trudong dai hoc/
hoc vién gitt bif mat va viéc cong bé ¢ thé gidi han trong mot khoing thoi
gian nao dé d€ bio vé cdc o1 thé vé thuong mai cho doanh nghiép); (iii)
chuyén giao d6i tugng nghién ciu (li-xing) theo dang doc quyén hoic
khong doc quyén dé thu vé moét khoan phi li - xing cho nha nghién ciu
va cong dong nim gid tri thic. Du hinh thic nao thi cang phai dam bao
quyén 1oi cho cong dong, cha thé nim gia tri thuc truyén théng, dic biét
la viéc phan chia 1¢g1 nhuan.

D i véi viée thiét lap hé théng bao ho riéng (sui generis) tai Viét Nam
can c6 thoi gian ddnh gid, nghién ciu pht hgp véi dic diém tri thic truyén
théng caa Viét Nam cang nhu doi hoi ti sy viéc hoan thién caa ca hé théng
phdp luat lién nganh nhu: Luat Di san vin héa, Luat Pa dang sinh hoc, Luat
Chuyén giao cong nghé...

Két luan

Viéc di tim mét mo hinh biao ho hoan thién cho déi tugng tri thic
truyén théng hi¢n nay la mot m6i quan tim Idn trong chinh sdch phdp ly
cua cdc qudc gia, trong d6é c¢é Viét Nam. Tuy nhién, tuy thudc vao nhtng
uu tién khdc nhau trong dinh hudng phit trién tri thic truyén théng, méi
quoc gia lai thiét lap cdc chinh sdch bdo hé riéng biét nghiéng vé bio hé
phong vé (An Do) hoic nghiéng vé bio ho tich cyc (Trung Qudc, Théi
Lan) hay lya chon dung h¢p ci hai (Peru, Nam Phi). Nhung khong thé
phu nhan tim quan trong cua hé¢ théng SHTT trong bido ho cic ddi tugng
tri thuc truyén théng mic du ¢6 nhing diém khong tuong thich, xung dot
trong thuc tién. Vi vy, trong thoi gian té1 Viét Nam cin ¢é nhiing dinh
hudng ro rang trong chinh sich phdt trién tri thic truyén théng, cing nhu
can dam bdo tinh dic thu cua tri thic truyén théng tai Viét Nam va chia sé
cong bang lgi ich cho coéng dong nidm giw tri thic truyén théng. @

32 Vi du nhu trudng hgp bai thuéc ¢é truyén cia cong dong ngusi Dao Pé vao nim 2002 duge Quy
Rockerfeller tai tr¢ kinh phi d€ cdc nha khoa hoc ctia Pai hoc Nong nghiép I Ha Noi, Pai hoc Dugec Ha
Noi va Trung tam Nghién ciu cay thude dan toc ¢é truyén CREDEP nghién ciu duge Nha nudce cong
nhan deé i nghién ciu cdp qudc gia s¢ 18/2008. Két qua nghién ciu do dai dién cong dong nim gidi tri
thic truyén théng Ia Cong ty C6 phin kinh doanh cdc sin phdm bin dja Sa Pa trén co sé su thda thuin
cta cic bén. Xem thém Tran Van Hai, “Khai thdc thuong mai d6i véi tri thiic truyén théng -ti€p can tit
quyén s huu trf tu¢”, Tap chi Hoat déng khoa hoc, 2012, tr. 54-59.
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