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Tom tat
Boi thuong thiét hai la mgt ché dinh quan trong cia phdp ludt dan sy. Khi vdt ddc dinh cé y
nghia nhdn than nhu thii cung bi xdm pham cé thé gdy ra tén thdt vé tinh than cho chii s6 hiu
nhung ngi dung nay chua dugc ghi nhdn trong cdc van ban quy pham phdp ludt cing nhu thic
tién xeét xir tai Viét Nam. Bai viét nghién aiu van dé nay théng qua viéc phdn tich phap ludt
nudc ngoai, dé xudt kinh nghiém cho Vi¢t Nam va bao gom hai ngi dung chinh sau ddy: (i) Tén
thdt vé tinh than khi thii cung bi xdm pham; (ii) Nhimg truong hop dugc bdi thuong tén thdt vé
tinh thdn khi thii cung bj xdm pham theo phdp ludt mét s6' quéc gia va kién nghij cho Viét Nam.
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Abstract
Compensation for damages is an important institution of civil law. When a specific object with
personal significance such as a pet is violated, it may cause mental damage to the owner, but
this content has not been recorded in legal documents as well as trial practice in Vietnam. This
article studies this issue through analyzing foreign laws, proposing experiences to Vietnam and
including the following two main contents: (i) mental damage when a companion animal is
violated; (ii) Cases of compensation for mental damage when a companion animal is violated
under the laws of some countries and recommendations for Vietnam.
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a1 Viét Nam, s6 lugng thu cung (ché va meo) giai doan 2017 — 2023

da ting tu 8,89 tri¢u con nim 2017 dén 12,06 triéu con nam 2023
(trung binh médi nim ting khoang 5%) va du kién sé tang tdi khoang 16 tri¢u
con vao nim 2027." Thi trudng thu cung ting truéng hang nim va nhiéu
ngudi sin sang chi tiéu cho cdc sin phim va dich vu t6t nhit cho thu cung
cta minh vi ho cim thdy hanh phuc hon khi thu cung cua ho dugc st dung
nhing san phim va dich vu t6t.? Theo nghién ciu, hon 60% chu sé hiu thu
cung da dua thu cung cda ho di du lich cung,” hon 70% chu nu6i xem thu

1 Va Vin Thuc, “Bdo cdo trién vong nganh cong nghiép thu cung tai Viét Nam”, Kirin Capital, 2024,
tr. 3, https://kirincapital.vn/vi/bao-cao-trien-vong-nganh-cong-nghiep-thu-cung-2024/, truy cip ngay
01/11/2025.

2 M. W. White, N. Khan, J. S. Deren, J. J. Sim & E. A. Majka, “Give a dog a bone: Spending money on
pets promotes happiness”, The Journal of Positive Psychology, 2021, tr. 1-7, dan theo Tran Gia Huy, Ping
Hoang Minh Quan, Tran Nam Qudc, “Chi tiéu cho sin phdm va dich vu thu cung: Tiép can tit thuyét
gid tri tiéu dung”, Tap chi Nghién aiu Tai chinh — Marketing, s6 67, 2022, tr. 80.

3 Sputnik, “Két qua khao sdt: Ché hay di du lich cting chi hon meo”, 2019, https://kevesko.vn/20190930/
ket-qua-khao-sat-cho-hay-di-du-lich-cung-chu-hon-meo-8071695.html, truy cap ngay 01/11/2025.
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cung ctua ho nhu 1a mot sy thay thé cho con ngudi va nhiéu ngusi cho raing
ho cam thdy hanh phuc khi séng chung véi thu cung.* Nhiing s6 li¢u théng
ké nay cho thidy duong nhu chu nuoéi ¢é xu hudng xem thi cung la mot
thanh vién trong gia dinh thay vi chi [a mot tai sin don thuin. B¢ luat Dan su
(BLDS) nam 2015 c6 thay déi so véi BLDS nam 2005 vé t6n thit tinh than
dugc boi thudng khi mod ma, 161 ich nhan than bi xAm pham® nhung chua dée
cap minh thi truong hop tai san bi xdm pham, dic biét d6i véi tai san la vat
dic dinh dac dinh ¢6 y nghia nhan than nhu thu cung. Trong khi d6, phdp
luat mot s6 qudc gia phdt trién nhu Hoa K¥, Trung Qudc, Phdp... chip nhan
chu s6 htiu duge boi thusng ton that vé tinh than khi thd cung bi xAam pham.
Bai viét phan tich kinh nghiém nudc ngoai vé vin d¢ nay va tu dé dé xuit
kién nghi hoan thi¢n phdp luat Viét Nam.
1. Ton that vé tinh than trong truong hop vat dac dinh co y nghia
nhan than la thu cung bi xam pham
1.1. Khdi niém thu cung

Theo quy dinh tai Biéu 105 BLDS niam 2015, tai sin bao gom vat, tién,
gidy t& ¢6 gid va quyeén tai san. Nhin ti géc d¢ hién thuc, tai sin 6 dang vat
chét liéu (hau hinh) 1a cdc sinh vat, ciy c61, vat thé hay chit thé (ndi chung la
tai nguyén vat chit) ton tai hién htiu trong thé€ giéi tu nhién.® Nhu vay, chd,
meo (dong vat nuoéi phé bién tai Viét Nam) cd thé duge xem 12 moét dang 1a
tai san va cau héi duge dit ra [a chuing ¢6 phai la thd cung khong? Néi cich
khdc, thu cung ¢6é bao gom chd, meo va cdc loai dong vat khdc khong?

Hién nay, Luat Thu y nam 2015 quy dinh dong vat bao gom dong vat
trén can va dong vat thuy san. Theo dd, dong vat thuy san la cdc loai cd, gidp
xdc, dong vat thin mém, ludng cu, dong vat c6 vi va mot s6 loai dong vat
khdc s6ng dudi nudc (di€ém b khoin 1 Diéu 3 Luat Thu y nam 2015) va dong
vat trén can la cdc loai gia stc, gia cam, dong vat hoang di, bo sdt, ong, tim
va mot s loai dong vat khdc séng trén can (diém a khoan 1 Pitu 3 Luat Thu
y nim 2015). Theo quy dinh tai khodn 6 Pi¢u 2 Luat Chan nuoéi nim 2018,
gia stic 1a cdc loai dong vat ¢ v, ¢6 bén chan duge con ngudi thuin hda va
chin nuoi. Bén canh d6, Phu luc II Thong tu s6 18/2023/TT-BNNPTNT
ngay 15/12/2023 sta d6i bé sung mot s6 dieu cua Thong tu s6 23/2019/TT-
BNNPTNT ngay 30/11/2019 cua Bo Nong nghiép va Phit trién nong thon
hudng din moét s6 dieu cua Luit Chin nudéi vé hoat dong chin nuoi liét ké
chd, meo (c6 ca ba dic diém trén) vao danh muc “dong vat khic dugce phép
chin nu6i”.” Nhu vay, dusng nhu khdi niém “thu cung” chua dugc ghi nhan
mot cich minh thi trong cdc van ban quy pham phdp luat. N6i cdch khic, van
ban quy pham phdp luit chua cho cau tra 161 d6i vdi cau hoi trén.

4 Tran Gia Huy, Ding Hoang Minh Quan, Tran Nam Qudc, tldd, tr. 80.

5 Ve chu dé nay, xem thém D6 Vin Pai (Chu bién), Binh lugn khoa hoc nhiing diém mdéi B¢ ludt Ddn su ndam
2015, Nxb. Hong Dc, (xudt ban lan thu tu), 2023, phan s¢ 442 va tiép theo.

6 Truong Pai hoc Luat TP. H6 Chi Minh, Gido trinh Phdp ludt vé tai san, quyén sé hitu va thira ké, Nxb. Hong
Piic — Hoéi Luat gia Viét Nam, 2024, tr. 36.

7 Phu luc IT Thong tu s§ 23/2019/TT-BNNPTNT ngay 30/11/2019 ctia Bo Nong nghié¢p va Phdt trién
nong thon hudng dan mot s6 dieu ctia Luat Chin nuéi vé hoat dong chan nuoi liét ké chd, meo vao danh
muc “dong vat khdc”.
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Dudi géc do nghién cdu kinh nghiém phdp luat nudc ngoai, theo bitu 1
Cong udc chau Au vé Bao vé Pong vat nuéi nam 1987, “thu cung la bat ky loai
dong vat nao duge con ngusi nuoi hoiac ¢ y dinh nuoi trong gia dinh, dé€ giai tri
va bau ban”. Tai bang Tennessee (Hoa KY), theo quy dinh caa muc 44-17-403
B¢ luat Tennessee, “thu cung la ché hoic meo duge thuin hda, thuong duge
nuoi trong hodc gan nha cua cha sé hau”. Bén canh d6, bang Connecticut (Hoa
K¥) quy dinh chi tiét hon, cy thé, “thd cung la ché hoic meo duge nuodi trong
hoidc gan nha cua chu sé htiu hodc ngudi trong coi va phu thudc vao ngudsi nuoi
veé thuc dn, chd 6 va cham séc thu y nhung khong bao gom chd hoic meo duge
nuodi dé phuc vu muc dich nong nghi¢p hoic nghién ciu y sinh”.® Ngoai ra,
bieu 3.1.5 Luat Bio v¢ dong vat cua Pai Loan quy dinh “thu cung la mot loai
dong vat, chang han nhu ché hoic meo, duge nuoi dusng va chim séc dé gidi trf
hoic lam ban”. Quan diém trong khoa hoc phdp ly cho ring “thu cung la nhiing
dong vat duge thuin héa, duge cha nuoéi chim séc va ¢6 méi quan h¢ tinh cam.
Tinh cam gin bo véi dong vat da duge ching minh la mang lai mot s6 1gi ich cuc
ve thé chit, tAm ly va xa hoi cho cha nuéi, diéu nay khién cho thu cung ngay
cang trd thanh mot sy bé sung quan trong trong cdc gia dinh hién dai”.” Thong
thudng, thu cung cé nhtng dic diém sau: (i) cé moi quan hé chit ché véi chu,
la ngudn nuodi dudng tinh thian caa cha (thusng “séng trong nha va chia sé cudc

PSS

séng vdi con ngusi”);! (i) c6 kha ning hoc tap nhit dinh (ching han c6 thé hiéu
mot s6 chi din va ménh lénh caa chu);' (iii) cé cdm xiic riéng véi chu (thuong
tré nén s6i néi khi gap cha);™? (iv) duge nuoi vi muc dich tinh than hon la vi muc
dich kinh t&."> Nhu vay, theo kinh nghiém phdp ly nudc ngoai, thi cung ¢6 bao
gom ché, meo va cdc dong vat khdc duge nuoi dusng va chim séc nhim muc
dich giai tri, bau ban."
1.2. Thu cung la vdt ddc dinh co y nghia nhdan thdin

Theo quy dinh tai Bi¢u 113 BLDS nim 2015, vat dic dinh la vat phan
biét dugc véi cdc vat khdc bang nhing dic diém riéng vé ky hi¢u, hinh ddng,
mau sic, chit liéu, dic tinh, vi tri. Khdi niém “vat dic dinh c¢6 y nghia nhan
than” chua dugc ghi nhan trong cdc vin ban quy pham phdp luit cing nhu
thuc tién xét xu tai Viét Nam.

Dudi géc do nghién ciu kinh nghiém phdp luit Trung Qudc, cu thé,
khoan 2 Pieu 1183 BLDS Trung Qudéc nam 2020 quy dinh “néu vi ¢6 y hoic
bit cin nghiém trong ma xam hai dén vat dac dinh c¢6 y nghia nhan than cua

8 Muc 22-351a Chuong 22 vé Nong nghiép. Poéng vat nuoi trong nudc, Luat Téng qudt ctia Bang
Connecticut.

9 J. A. Serpell, “Pet-keeping and animal domestication: A reappraisal”, in J. Clutton-Brock (ed.), The
dialectics of friendship, London: Routledge, 1989, tr. 111-129, dan theo Tran Gia Huy, Pang Hoang Minh
Quan, Tran Nam Qudc, tldd, tr. 79.

10 T.]J. Eddy, “What is a pet?”, Anthrozods, Vol. 16(2), 2003, tr. 98-105, dan theo Tran Gia Huy, Ding
Hoang Minh Quan, Tran Nam Qudc, tldd, tr. 79.

11 Zhou Yingjie, “On the compensation for mental damage caused by infringement of specific objects with
personal significance”, Frontiers of Social Sciences, Vol. 12(7), 2023, tr. 3929.

12 Zhou Yingjie, tldd, tr. 3929.

13 Guo Yujia, “Research on the compensation issue of mental damage caused by pet abuse”, Dispute
Resolution, Vol. 10(3), 2024, tr. 36.

14 Nhu trén, tr. 36.
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tu nhién nhan gy ra thié¢t hai nghiém trong vé tinh thin thi ngudi bi xam hai
quyén cé quyeén yéu cau boi thuosng THVTT”." Pay 1a két qua cua mot qud
trinh nghién cdu va duc két kinh nghiém lau dai tu thyc tién tu phdp.'® Trong
khoa hoc phdp ly, vat dic dinh ¢6 y nghia nhan than thuong c6 cdc dic diém
sau day:"" Thii nhdt, mang thuoc tinh kép, 1a su két hop gita 1oi ich nhan than
va lgi ich vat chét. Loi ich nhan than trong trusng hop nay c¢d thé hiéu la chu
thé c¢6 quyeén ¢6 nhung 1oi ich tinh thin gin lién véi vat. Vat nay thusng cé gid
tri tinh than nhit dinh, né mang dén nhting cam xuc diac biét cho nhting nguoi
c6 lien quan.' Thit hai, 161 ich nhan than ma vat nay chua dung thudng gin lien
véi moét ¢d nhan cy thé," thusng chi quan trong d6i véi chinh c¢d nhan dé, vo
hinh va thudong khong duge cong ching biét dén.* Thir ba, mang tinh khong
thé thay thé*' va tinh khong thé thay thé caa vat thuong din dén cam xic mat
mdt va dau khé cho chu s6 hou khi vat bi xam pham.

P61 chiéu véi cdc dac diém via phan tich 6 trén cho théy thu cung cung
c6 thé duge xem la vat dac dinh ¢6 y nghia nhan than. Cu thé, thit nhdt, “dic
diém phdp 1y cua dong vat rit da dang nhung cha yéu gdom hai thuéc tinh 1a
thuoc tinh tai sin va thuoc tinh tinh than”.??> Thuoc tinh tinh than caa thd
cung c6 thé dugc dinh gid dua trén tiéu chi thoi gian va trai nghiém séng
gitia nguoi cha va thd cung. Thong qua qud trinh nay, “nguoi cha thuong dit
nhi¢u cam xuc 1én thud cung cia minh, tham chi coi thud cung nhu noi nudng
tya tinh than cua ho”.* Do d9, thu cung ¢6 thé chia dung lgi ich tinh than
cua ngudi cha, mang dén nhung cam xic dic biét nhu sy thodi mdi, niém
vui, su tuéng nhd... cho chu sé htiu. Khi thd cung bi xam pham, gid tri tinh
thin ma né chua dung cung khong con, ti d6 khié€n nguoi chu ¢6 thé phai
gdnh chiu cam xuc tiéu cyc nhu muén phién va dau khé. Thi hai, mbi thu
cung thudng chi ¢cé6 mét nguoi chu (hoic mot gia dinh chu) nén sé ton tai
moi lién két c§ dinh gitia cha va thd cung. Méi lién két nay khong thé duy
tr1 khi thu cung mat di. Thi ba, do dic thu sinh ly cua thd cung nén khé c6
thé tim dugc mot con vat khdc ¢é cung vée ding, mau sic, tinh cdch, do
tudi... tuong duong cung nhu trai nghiém séng chung gitia chu va thu cung
la khong thé thay thé€ duge.

15 Lé Khinh Linh, Truong Huynh Nga, Nguyén Minh Tam, Hoang Thio Anh, Tran Kién, B¢ ludt Ddn si
Trung Qudc nam 2020 — Bdn dich va luoc gidi, Nxb. Dai hoc Qudéc gia Ha Noi, 2024, tr. 316.

16~ Vé noi dung nay, xem thém Lé Ha Huy Phdt, “Boi thudng t6n thit vé tinh thian khi ky vat va vat gia
truyén bi xam pham — Kinh nghié¢m ti phdp luit nudc ngoai”, Tap chi Khoa hoc phap ly Viét Nam, s&
07(191), 2025, tr. 13-21, DOI: https://doi.org/10.70236/tckhplvn.284

17 Ve noi dung nay, xem thém Lé Ha Huy Phdt, tldd, tr. 15.

18  Thuc ra, vin dé ghi nhan mot vat ¢d gid tri vé mit tinh thin da tiing dugce dé cap trudce day trong phdp luat
dan sy. Theo d6, tai Bieéu 7 Phan II cia Thong tu s6 81/TANDTC Hudng dan giai quyét cdc tranh chip
vé thiia k€ ngay 24/7/1981 cua Tda 4n nhan dan t6i cao thi “bing khen, huan chuong, huy chuong...
khong phai la tai san, ma la thi ¢6 gid trj vé mit tinh than d6i véi ca gia dinh ctia nguoi da c¢6 cong”.

19 Mao Delong, “On the definition of specific memorial objects with personal symbolic significance”, Legal
Library, 2004, http://www law-lib.com/lw/lw_view.asp?no=4135, truy cap ngay 01/11/2025.

20 Leng Chuanli, “On the intrinsic compatibility between personal objects and general personal rights”, Legal
Science, Issue 4, 2013, https://ielaw.uibe.edu.cn/fxlw/bjmfx1/13079.htm, truy cap ngay 01/11/2025.

21 Mao Delong, tldd.

22 Guo Yujia, tldd, tr. 37.

23 Fan Fujia, “Improvement of the legal system for claiming mental damages for pet abuse”, Law, Vol. 8(4),
2020, tr. 535.
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1.3. Ton thdt vé tinh than trong truong hop thii cung bi xam pham

“Tinh than” lIa “nhtng y nghi, tinh cam, nhting hoat dong thu6c vé néi
tim cua con ngudi”.** Theo The Essential Law Dictionary, “thiét hai vé tinh
than” hay “t6n thit tinh than” dugc st dung bing thuat ngti dau khé vé tinh
than — “emotional distress”.>> Mot s& hoc gia Trung Qudéc cho rang “dau khé
veé tinh thin c¢é thé 6 dang dau d6n tinh thin cta nan nhin hoic mit hoic
suy giam I¢i ich tinh thin cua nan nhan. C6 hai nguon gy dau dén/dau khé
veé tinh than: ngudn thu nhit 1a néi dau thé xdc cua nan nhan bi giy ra béi
mot hanh dong sai trdi (dau ddn hoic khé chiu veé thé chit hoic sinh ly cua
moét ngudi tu nhién, bao gobm chdéng mit, suy nhugc, mit ngu...) va nguon
thd hai 1a né1 dau cdm xidc (cam xuc tiéu cyc vé cam xic hoic tinh thin caa
mot thé nhan, bao gdom tdc gian, s¢ hai, lo ling, néi buon...).? Theo khodin
2 Pieu 7.4.2 B6 nguyén tic vé hgp dong thuong mai qudc t€ (Principles of
International Commercial Contracts, PICC):*" “thiét hai c6 thé la phi tién té va
bit nguon dic biét ti ndi dau thé chit hojic tinh than”. Thiét hai vé tinh thian
dugc dé cap tai tai khoan 2 Pieu 7.4.2 PICC c6 thé bao gdbm nhting “cing
thing, dp lyc vé tinh than”.? Theo khoan 1 Pi¢u 10:301 cia B nguyén tic
chau Au veé boi thuong thiét hai (ngoai hgp dong), “tuy vio muic do bio veé
(Pitu 2:102), viéc xAm pham mot 191 ich ¢6 thé din dén dén bu t6n thit phi
tai san”.*” Trong trudng hgp xam pham dén tai sin Ia vat dic dinh ¢6 y nghia
nhan than, d61 tugng bi xam pham chu yéu trong truong h¢p nay chinh la lo1
ich nhan than ma vat dé chuda dung.” Loi ich nhan than nay thudng lién quan
dén su thoai mdi, niém vui, su an di.... cia chu s6é htu. P6 ¢é thé 1a "cim
gidc mit mdt vé tinh ban lau dai véi dong vat thuong xay ra sau cdi chét cua
mot thu cung”.’! Ngoai ra, nhu da trinh bay, do dic thu sinh 1y cua thud cung
nén khé c6 thé tim dugc con vat khdc tuong duong va nhtng trdi nghié¢m
gitia chua s6 htiu véi thd cung cang khong thé thay th€ duge. Do d6, chu sé
htiu thudng phai gdnh chiu dau khé tinh than vi mit 1¢i ich nhan than ma né

24 Nguyén Vin X6 (chua bién), Tir dién Tiéng Viét, Nxb. Thanh nién (tdi ban lan thu V), 2008, tr. 757.

25  Amy Hackney Blackwell, The Essential Law Dictionary, Sphinx Publishing, 2008, tr. 160, din theo Pham
Thi My Hanh, Boi thuong thi¢t hai vé tinh than do vi pham hop dong trong phap ludt dan s Viét Nam, Luat vin
Thac si Luat hoc — Trusng Dai hoc Luat TP. H6 Chi Minh, 2021, tr. 12.

26  Xiang Li va Jigang Jin, Concise Chinese tort laws, Springer Heidelberg New York Dordrecht London, 2014,
tr. 39.

27 B¢ nguyén tic vé Hop dong thuong mai qudc t¢ (PICC) (Viét tit tiéng Anh: Principles of International
Commercial Contracts) do Vién Théng nhit Tu phdp Qudéc t€ (UNIDROIT) (Viét tit ti€éng Phdp
L’Unification des Droits Prive) soan thdo va ban hanh nim 1994, dugc stia d6i bé sung nim 2004 1a tap hop
nhting nguyén tic phdp ly co ban phin dnh nhtng khdi niém da dugc cong nhan é phin 16n cic hé théng
phdp luat trén thé gidi.

28  Ghafour Khoeini, Ghader Sheneivar, “Comparative study of damages by non-performance of obligations
in UNIDROIT Principles, Islamic jurisprudence and Iranian laws”, Mediterranean Journal of Social Sciences,
Vol. 7(6), 2016, tr. 135.

29 D6 Van Dai, Ludt Boi thuong thi¢t hai ngoai hop déng Viét Nam — Ban dn va binh lugn bdn dn, Nxb. Hong
Duic, 2022, tr. 91.

30  Yang Li-Xin, “Improvement of mental damage compensation rules of infringement on specific objects with
personal significance in Civil Code”, Journal of Human University (Social Sciences), Vol. 34(5), 2020, tr. 112.

31 William C. Root, ““Man’s best friend”: Property or family member? An examination of the legal
classification of companion animals and its impact on damages recoverable for their wrongful death or
injury”, Villanova Law Review, 2002, https://www.animallaw.info/article/mans-best-friend-property-or-
family-member-examination-legal-classification-companion, truy cap ngay 01/11/2025.
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chia dung va c6 thé duge boi thusng thi¢t hai vé tinh than theo quy dinh tai
khoan 2 Pi¢u 1183 BLDS nim 2020 cua Trung Qudc.

Tai Viét Nam, thiét hai veé tinh than di manh nha ton tai trong ¢6 luat,*
vé sau, BLDS nam 1995, BLDS nim 2005 va BLDS nim 2015 déu c6 quy
dinh vé thiét hai vé tinh thin,” nhung khong ton tai dinh nghia veé thiét hai.
Trong khoa hoc phdp ly, ¢c6 quan diém cho ring “thiét hai dugc hiéu 1a sy
thay déi bién thién theo chiéu xdu di cua tai san, cta cdc gid tri nhan than do
phdp luat bio v¢”?* con “thiét hai veé tinh thin 1a t6n thit vé tinh thian do bi
xam pham dén tinh mang, sic khée, danh dy, nhan phim, uy tin va cdc loi
ich nhan than khdc® ctia mot cha thé” (khoan 3 Dieu 361 BLDS nam 2015).
BLDS nam 2015 d3 mé roéng quy dinh nay d¢ dam bao tinh khdi qudt nhu
moét quy dinh chung vi trén thuc t&€ da ¢6 truong hgp xaAm pham tdi quyén ty
do tin ngudng va viéc xAm pham nay c6 thé phdt sinh TTVTT nhung BLDS
nim 2005 khong liét ké.’® Tuy nhién, BLDS nim 2015 chua manh dan ghi
nhian mot cich minh thi kha ning gay ra TTVTT khi tai san bi xAm pham.”’
2. Nhiing truong hop dugc boi thuong ton that veé tinh than khi thu cung
bi xam pham theo phap luat nuéc ngoai va kinh nghiém cho Viét Nam

No6i dung dugc trinh bay 6 trén cho thiy vat dic dinh ¢6 y nghia nhan
than bao gom nhiéu loai, trong d6 ¢6 thu cung, khi thu cung bi xdm pham,
chu sé htiu thuong phai chiu TTVTT nén can duge boi thudng. Tai nudce
ngoai, cdc tranh chip phé bién lién quan dén noi dung nay thuong la cdc
truong hgp xam pham thu cung la chd, Ign... caa chu s6 hiiu va dugce toa
dn chip nhan yéu cau boi thuong TTVTT. Noi dung phan nay tip trung
nghién cdu phdp luit nudc ngoai vé nhing trusng hop phé bién dé nhim
hoc hoi kinh nghiém phdp ly d€ hoan thién phdp luat Viét Nam. Cu thé,
tai Thuy Si, khodan 1 Piéu 43 B¢ luat Nghia vu quy dinh: “Tbda dn quyét
dinh hinh thic va mic boi thuong thiét hai phdt sinh dya trén viéc xem
xét day du hoan canh va mic d¢ 161. Trong trudng hop moét con vat duge
nuoi lam thu cung thay vi muc dich dau tu hay thuong mai bi thuong hoic
bi giét, tdoa dn ¢ thé xem xét gid tri tinh cdm cua né d61 véi cha sé hau
hoic ngusi phu thudc cua cha sé6 hau”.?® Tai Phdp, trong vu viéc Cheval

32 Trong Qudc tricu Hinh luat, mac du “thiét hai veé tinh than” khong dugc dé cap nhung thong qua noi
dung Dieu 472, ching ta c6 thé suy dodn dugc dé 1a boi thusng thiét hai vé tinh thian. Cu thé, trong
trudng hgp dinh cic quan chic bi thusng, thi ngoai tién boi thusng thuong tich, ngusi gay thiét hai con
phéi dén tién ta. Trong vi du nay, khoan ti¢n ta c6 thé duge hiéu la khodn boi thusng thiét hai vé tinh
than cho cdc vi quan lai phong kién tuy theo dia vi xa héi ctia ho do danh dy, nhan phdm, uy tin bi xam
pham. Xem thém D6 Vin Dai, tldd, tr. 92

33 Ve vin dé nay, xem thém D6 Vin Dai, tldd, tr. 92.

34 Nguyén Xuan Quang, Lé Nét va Nguyén H6 Bich Hing, Ludt ddn su Viét Nam, Nxb. Pai hoc Qudc gia,
2007, tr. 471.

35  Phan in nghiéng 1a n6i dung dugc b6 sung so véi quy dinh cua BLDS nam 2005. Trudc day, Pieu 307
BLDS nam 2005 quy dinh: “Nguéi gay thiét hai veé tinh than cho nguoi khic do xam pham dén tinh
mang, stic khoé, danh duy, nhan phim, uy tin cia ngusi dé...”.

36 Ve vin dé nay, xem thém D6 Vin Pai (Chu bién), tldd (5), phan s6 277 va ti€p theo.

37 Nhu trén.

38  Nguyén van diéu luat: “The court determines the form and extent of the compensation pro- vided for
damage incurred, with due regard to the circumstances and the degree of culpability. Where an animal
kept as a pet rather than for investment or commercial purposes has been injured or killed, the court may
take appropriate account of its sentimental value to its owner or his dependants”.
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Lunus vao nam 1962, [an dau tién Toa dn t81 cao Phdp da chdp nhan cho
boi thudng TTVTT déi véi chu sé httu mot con ngua xam pham.”” Tu do
tré veé sau, dn 1¢ Phdp 6n dinh d61 vdi viéc ngudi lam chét dong vat gan gui
v6i ngudi nhu chd, ngya dua.®

Tai Canada, mot hoc gia da khing dinh “viéc mat mot tai sin, bén canh
yéu t6 vat chit can dugc boi thuong, c6 thé kéo theo cho nguoi bi thiét
hai mét TTVTT dugce thé hién béi nhting mat mdt phi tién t¢. Vi du: viéc
mit thu cung c6 thé la bit ngudn caa sy buodn ba, budn phién, béi r6i...
Tuong ty, thiét hai thuong dugc yéu cau dé bu dip nhing bit tién va mait
kha nang su dung lién quan dén h¢ qua cua viéc phd huy mot tai san”.*!
Trong vu Ferguson v. Birchmount Boarding Kennels Ltd,** nguyén don da gui
con ché cua ho tai moét trai nuodi chd trong thoi gian ho di du lich. Con
ché da thodt khoi khu vuc vui choi khép kin va mét tich. Ba Ferguson da
budn ba khi biét tin va bi ching mit ngu, thudng xuyén gip dc mong. Ba
Ferguson kién trai nuoi ché cho nhung thiét hai nay. Toa dn tinh Ontario
(Canada) da cho phép ba Ferguson dugc boi thuong TTVTT véi s6 tién la
1.417 USD. Cu thé, Toa dn cho ring trai nuo6i ché khong ¢é nhiing bién
phdp hop 1y dé€ dim bao hang rao an toan va su ciu thi cia ho la mét sy vi
pham co bin caa hgp dong noéi tri. Tai Hoa Ky, phdp luiat bang Tennessee
(Hoa K¥) cho phép chu s6 huu thu cung ¢6 thé duge boi thuong TTVTT
khi thu cung bi gi€t hodc bi thuong din dén ti vong do hanh vi trdi phdp
luat, c6 v hoic vo vy do nguoi khdc hoic dong vit cia nguoi khdc, muc
boi thuong c6 thé 1én dén 5.000 USD.* Tai bang Hawaii (Hoa K¥), mot
gia dinh dugc boi thuong 1.000 USD cho ndéi dau tinh thin ma ho phai
chiu dung khi con chd chin tuéi cua ho da chét vi kiét siic do néng sau khi
nhan vién co quan nha nudc tai Hawaii bo né lai trong thung xe tai khong
thodng khi dudi dnh mit troi.*

Tai Trung Qudc, moét ban dn di xét xi ¢6 ndi dung nhu sau: 6ng ba Liu
c6 con gdi tén la Xiao Liu. Nim 2016, Xiao Liu mua, yéu thuong va chim
séc moét con lgn con tén la Peggy. Nam 2019, trudc khi qua doi vi bénh,
Xiao Liu da nh6 cha me minh ti€p tuc nuoi Peggy vdi ly do gid nd lai lam
ky niém. Nam 2021, Yi va Xiang da giét con lgn nay dé 14y thit nén ong
ba Liu khéi kién yéu ciau boi thudng thiét hai. Toa dn cin cd vao khodn 2
bieu 1183 BLDS nam 2020 ra phdn quyét budc Yi va Xiang phai boi thuong
TTVTT cho 6ng ba Luu vi cho ring viéc con lon Peggy chét da giy ra nédi
dau tinh than cho ho. Cuy thé, con lgn nay di dugc con gdi 6ng ba Liu nuéi

39 Cass. 1re civ., 16 janv. 1962: JCP G 1962, 11, 12557, note P. Esmein; D. 1962, jurispr. P. 199, note R.
Rodiere: RTD civ. 1962, p. 316, obs. A. Tunc, din theo Nguyén T4n Hoang Hai, “Boi thudng ton that
ve tinh than khi tai san bi xAim pham — Kinh nghié¢m tii phdp luat nudc ngoai”, Tap chi Khoa hoc phdp 1y,
s6 08(111), 2017, tr. 38.

40  Nguyén Tan Hoang Hai, tldd, tr. 38.

41 P. Deslauriers, In Responsabilité , Nxb. Yvon Blais, 2002, tr. 147, din theo D6 Vin Dai, tldd, tr. 504-505.

42 Ferguson v. Birchmount Boarding Kennels Ltd., 79 OR (3d) 681 (Div. Ct.), 2006, din theo Din theo Nguyén
Tan Hoang Hai, tldd, tr. 38.

43 Dieu § 44-17-403 cua Bo luat Tennessee.

44 Campbell v. Animal Quarantine Station, 632 P.2d 1066, Hawaii 1981, din theo Nguyén Tin Hoang Hai,
tldd, tr. 37.
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lam thu cung khi c6 4y con séng va tit khi c6 4y qua doi cho dén nay, ong
ba Liu van ti€p tuc chim séc con lon cho dén khi nd bi Yi va Xiang giét.
Diéu nay cho thidy, ngoai gid tri vat chit, con lon nay con chua dyng gid tri
tinh than, cu thé, né chia dung nhiing ky niém va ndi nhé con gdi cua 6ng
ba Liu dong thoi [ mét nguon nuong tya tinh thin cua ho.* Bén canh dd,
trong vu tranh chdp gita Zhao va China Southern Airlines Company veé trich
nhi¢m boi thudng thiét hai khi thud cung caa hanh khdch bi chét trong qud
trinh van chuyén bing duong hang khong, Toa dn cho ring thu cung da phit
trién mdéi quan h¢ tinh cim sau sic véi ngudi chu trong qud trinh chim séc,
quan ly lau dai va Ia mét phan khong thé thi€u trong doi séng tinh cam cua
ho. Do d¢, viéc thu cung bi xdm pham chic chin giy ra ndi dau tinh thin
16n cho chu s6 huu va rit kho khic phuc duge nén nguyén don ¢6 thé dugc
boi thusng TTVTT.*

Toém lai, viéc cong nhan mot cich minh thi boi thuong TTVTT khi

tai sin bi xAm pham Ia can thiét ci trén phuong dién ly luan va thuc tién."’
Nghién ciu kinh nghi¢m phdp luat nudéc ngoai cho thdy thu cung cdé thé
dugc xem la vat dic dinh c¢6 y nghia nhan than va khi thd cung bi xAm pham
thi dudng nhu d6i tugng bi xAm pham chinh Ia 1¢1 ich nhan than, khi ning
chia sé niém vui, sy an ui... ma nhang con vit nay chuda dyng, dem lai cho
chu s6 huu. Néu chu s6 htiu ching minh duge minh c6 thiét hai vé tinh thin
thi c6 thé dugc boi thuong va miic boi thudng do Toa dn quyét dinh cin cu
vao noéi dung vu viéc.
Tu cdc phan tich néu trén, tic gid ki€n nghi can bé sung dn 1¢ vé mot s6
noi dung sau: Thit nhdt, ghi nhan khdi niém “thd cung”, theo hudng day
la “mot loai dong vat, chang han nhu ché hoic meo, dugc nuo6i dusng va
chim séc d€ gidi trf hodc lam ban”;* Thi hai, ghi nhan khdi niém “vat dic
dinh ¢6 y nghia nhan than” theo hudng day la “vat dic dinh gin lien véi
lgi ich nhan than, thé hién tinh cam va y chi siu sic cua mot cd nhan va
st dau khé do mdt mdt vat nay khong thé bu dip bing sy thay thé khdc”;*
Thii ba, ghi nhan thu cung la “vat dic dinh ¢6 y nghia nhan than”; Thi tu,
chdp nhan chu sé htu duge boi thudng tén thit veé tinh thin khi thu cung
bi xdm pham trén co sé tham khao kinh nghi¢m phdp luat nuéc ngoai nhu
trinh bay & trén.

Két luan

Quy dinh phdp luat da phan bit nguon ti thuc t€ xa hoi. Viéc cho phép
boi thudng tén thit vé tinh than khi thu cung bi xAm pham di dugc nhiéu
qudc gia phdt trién quy dinh va van dung 6n dinh. Trong tuong lai, noi dung
nay can dugc quan tim nghién cdu, hoc héi kinh nghiém nudc ngoai va phdt

45  Liyang City People’s Court, “If a specific object of personal significance is damaged, compensation for mental
damage can be claimed”, 2021, https://jstyfy.gov.cr/index. phpm=content&c=index&a=show&catid=66&id=13750,
truy cap ngay 01/11/2025.

46 Fan Fujia, tldd, tr. 538.

47 Ve noéi dung nay, xem thém Nguyén Tan Hoang Hai, tldd, tr. 39.

48  Dieu 3.1.5 Dao luat Bao vé dong vit cua Dai Loan.

49 Zhou Yingjie, tldd, tr. 3927.
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trién bing cdch bé sung dn 1¢ nhu nhtng ki€n nghi néu trén. Tdc gia tin ring
viéc cho phép boi thudng tén thit vé tinh thin khi thu cung bi xdm pham
sé ddp ung dugc su mong dg¢i cta phan dong cong ching vé sy cong bang,
dong thoi gidp hé théng phdp luat Viét Nam gan gui hon véi hé théng phdp
luat thé¢ gidi. @

Tai lieu tham khao

(1]
(2]
3]

[7]

[10]

[11]

[12]

[13]

Campbell v. Animal Quarantine Station, 632 P.2d 1066, Hawaii 1981

Ferguson v. Birchmount Boarding Kennels Ltd., 79 OR (3d) 681 (Div. Ct.), 2006

D6 Vian Dai, Ludt Boi thuong thiét hai ngoai hgp dong Viét Nam — Bdn dn va binh ludn bdn
an, Nxb. Hong Duc, 2022 [trans: Do Van Dai (editor-in-chief), Law on compensation for

non-contractual damages in Vietnam - Judgments and judgment comments, Hong Duc Publishing
House, 2022]

Fan Fujia, “Improvement of the legal system for claiming mental damages for pet abuse”,
Law, Vol. 8(4), 2020

Nguyén T4n Hoang Hai, “Boi thudng tdn thit veé tinh than khi tai sin bi xAm pham — Kinh
nghié¢m tit phdp luat nudc ngoai”, Tap chi Khoa hoc phap ly, s6 08(111), 2017 [trans: Nguyen
Tan Hoang Hai, “Compensation for mental damge when property is violated — Experience
from foreign law”, Journal of Legal Science, Vol. 111(08), 2017]

Tran Gia Huy, Ping Hoang Minh Quan, Tran Nam Qudc, “Chi ti¢u cho sin phim va
dich vu thu cung: Ti€p cin tu thuyét gid tri tieu dung”, Tap chi Nghién ciu Tai chinh —
Marketing, s6 67, 2022 [trans: Tran Gia Huy, Dang Hoang Minh Quan, Tran Nam Quoc,
“Spending on pet products and services: An approach from the theory of consumer value”,
Journal of Financial Research - Marketing, No. 67, 2022]

Xiang Li va Jigang Jin, Concise Chinese tort laws, Springer Heidelberg New York Dordrecht
London, 2014

Yang Li-xin, “Improvement of mental damage compensation rules of infringement on
specific objects with personal significance in Civil Code”, Journal of Human University (social
Sciences), Vol. 34(5), 2020

Lé Ha Huy Phdt, “Boi thudng tén thit vé tinh than khi ky vat va vat gia truyén bi xAim pham
— Kinh nghiém tti phdp luiat nudc ngoai”, Tap chi Khoa hoc phdp ly Viét Nam, s¢ 07(191),
2025 [trans: Le Ha Huy Phat, “Compensation for non-pecuniary damage arising from the
infringement of family heirlooms and keepsakes — Lessons from foreign legal systems”,
Vietnamese Journal of Legal Sciences, Vol. 191(07), 2025], DOI: https://doi.org/10.70236/
tckhplvn.284

Nguyén Xuan Quang, Lé Nét va Nguyén Ho Bich Hing, Ludt ddn sy Viét Nam, Nxb.
Dai hoc qudc gia, 2007 [trans: Nguyen Xuan Quang, Le Net and Nguyen Ho Bich Hang,
Vietnamese Civil Law, National University Publishing House, 2007

Trudng Pai hoc Luat TP. H6 Chi Minh, Gido trinh Phdp ludt vé Tai sdan, quyén sé hiru va thita
ké, Nxb. Hong Pic — Hoi Luat gia Viét Nam, 2024, [trans: Ho Chi Minh City University
of Law, Textbook of law on property, ownership and inheritance, Hong Duc Publishing House
- Vietnam Lawyers Association, 2024]

Zhou Yingjie, “On the compensation for mental damage caused by infringement of specific
objects with personal significance”, Frontiers of Social Sciences, Vol. 12(7), 2023

Guo Yujia, “Research on the compensation issue of mental damage caused by pet abuse”,
Dispute Resolution, Vol. 10(3), 2024





