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Tom tat
Bai viét phdn tich kinh nghiém trién khai ché dinh thira phdt lai tai mét s6 qudc gia dién hinh, tir dé
dé xudt cdc khuyén nghi phit hop vdi boi canh phdp ly va diéu kién thigc tién cia Viét Nam. Tdc gid
cho rang cdn xdy dung Ludt Thita phat lai doc ldp véi Ludt Thi hanh dn dan su, khong nén thay
doi tén goi “Thita phdt lgi” thanh “Thita hanh vién”, dong thoi dé xudt didu chinh “Vin phong
Thita phat lai” hién hanh thanh “Vidn phong Thita phdt lai va Thi hanh dn ddn su”.
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Abstract
The article analyzes the experience of implementing the bailiff institution in some typical countries,
thereby proposing recommendations suitable to the legal context and practical conditions of Vietnam.
The author believes that it is necessary to promulgate a separately Bailiff Law from the Law on Civil
Judgment Enforcement, and should not change the name of “Bailiff” to “Executor”. The author also
proposes to adjust the current “Bailiff Office” to “Bailiff and Civil Judgment Enforcement Office”.
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a1 cich tu phdp la mot trong nhting né1 dung thudc nhiém vy trong tim thu
5 trong s6 6 nhiém vu trong tim cua Nghi quyét Dai héi Pang toan qudc
Tan thu XIII nim 2021, dinh huéng phit trién dit nudc giai doan 2021 - 2030.

Trong tién trinh cdi cdch tu phdp va hoan thién hé théng phdp luat, viéc nghién
ctiu va dp dung ch¢ dinh thiia phdt lai (TPL) déng vai trd quan trong trong viéc nang
cao hi¢u qua hoat dong t6 tung, dam bio quyén va o1 ich hgp phdp cua cdc bén lién
quan. Nhiéu nudc trén thé gidi da trién khai thanh cong ché dinh nay.

Bai viét nay néu khdi qudt ché dinh TPL 6 mot s6 qudc gia trén thé gidi, dong
tho1 phan tich so luge ché dinh TPL tai Viét Nam. Sau khi phan tich quy dinh va thuc
tién thi hanh moé hinh hoat dong cia TPL hién nay tai Viét Nam, tdc gia da dua ra
mét sé dé xuit nham gép phan hoan thién phdp luat theo xu hudng d6i méi ché€ dinh
nay 6 Vi¢t Nam trong tuong lai.

1. Khai quat ché dinh thiia phat lai tai mot s6 quéc gia trén thé gioi
Tuy khong hoan toan gidng nhau vé tén goi va chic ning hoat dong nhung TPL
6 hau hét cdc qudc gia déu duge quy dinh la “cong lai, d6 1a nguoi hanh nghe tu do,
doc lap, nhung do nha nudc b6 nhiém khi ¢6 du cic dieu kién vé chuyén mon va
phdm chit dao duic theo quy dinh cua phdp luat”.!

1 Pinh Cong Tuin, “M6 hinh t6 chic hoat dong Thita phdt lai trén thé gidi”, Tap chi Nghé Ludt, s6 06, 2018.
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Mot nghién ciu vé TPL 6 Cong hoa Lién bang Nga cho thiy “dic diém chuyén
moén ma mot TPL can ¢, duge dé cap thudng xuyén nhit la: liém chinh, ning luc,
nhanh nhen, lich sy, chuyén nghiép, trung thuc, ding din, hiéu biét va tuan tha phdp
luat, chiu dugc cing thing, ky ning giao ti€p, khoan dung, thanh tich, trich nhiém,
sieng ning, binh tinh, chiu dugc dp lyc cong viée tam ly - thé chit, thé lyc tot”.?
Nhiing dic diém nay chuing toé xa hoi doi hai rit cao 6 nguosi lam nghe thi hanh dn néi
chung ctng nhu Thiia phdt lai néi riéng. C6 1é vi thé ma khi khao sit ngusi dan ban
dia Tyumen “Ban da sin sang lam viéc vdi tu cdch 1a moét thiia phdt lai chua?” thi tdc gia
cta cong trinh nay chi nhan dugce 6,2% s6 nguoi tra 161 1a “Cd, tit nhién ro1, to1 c6”;
nhung ¢ tdi 19,8% s6 nguoi tra 161 “Hoan toan khong™; 33,7% tra 161 “Rat ¢6 thé la
khong” va diac biét ¢ td1 35,5% s ngusi duge hoi, chon cich tra 161 [a “T'61 chua bao
210 nghi dén dieéu d6”; s6 con lai thuoc dién “Khé trd 161”7 (chiém 4,8%).

Ché¢ dinh khong hoan toan giéng nhau gitia cdc qudc gia. Cé thé gidi thiéu khdi
qudt ba mo hinh’ t6 chiic va hoat dong cua TPL trén thé gidi.

1.1. M6 hinh thita phdt lgi hanh nghé ty do

Day [a mo hinh phé bién 6 cdc nudc theo hé théng dan luat, noi TPL duge
trao quyén luc cong d€ thuc thi phdp luat nhung lai hoat dong doc lap, khong phii
Ia cong chiic. Quéce gia mang hinh miu cho moé hinh nay la Phdp, sau d6 c6 thé ké
dén Ha Lan, Ba Lan, Bi, Luxembourg, Hy Lap, bang Geneva cta Thuy Si va nhiéu
qudc gia chau Phi ndi tiéng Phdp nhu Cong hoa Trung Phi, Mali, Senegal...*

O Phdp, TPL Ia mot nghé nghiép cong vy, Ia mot phian cua hé théng tu phdp
nha nudc. Vai tro cia ho duge chia thanh hai linh vuc chinh: tu phdp va phi tu
phdp. Thé nhung, tii nam 2022, tén goi TPL da dugc déi thanh Tham ké vién, sau
khi sdp nhap véi chiic danh Bao ching vién.> O Bi, TPL hoat dong nhu doanh ng-
hiép xa hoi, ¢6 ca chic ning tham gia hoa gidi tién td tung theo quy dinh ctia phép
luat vé thi hanh dn dan su va cdc cong udc qudc t€ vé téng dat vin ban.

Dugc xem la mét nghe tu do, TPL 6 nhting quéc gia nay duge bé nhiém béi
nha nudc (thuong 1a Bo truéng Bo Tu phdp), hoat dong dudi sy gidm sdt chit ché
cua nha nudc va cdc t6 chic nghé nghiép. Ho ¢6 thé dugce coi la nhiing ngudi thuc
hién cong vu nhung khong phai la cong chiic, ¢é quyén thuc hién cdc cong viée
nhu: t6ng dat vin ban, thi hanh dn dan sy, 1ap vi bang...

Mo hinh nay rit hi¢u qua trong viéc xa hoi héa hoat dong tu phdp, giam ginh
ning cho nha nudc, dong thoi khuyén khich cdc t6 chiic hanh nghe doc lap niang
cao trich nhi¢m va tinh chuyén nghiép, thiic ddy sy canh tranh lanh manh gita cdc
van phong TPL, ning cao chat lugng dich vu.

1.2. M6 hinh thita phdt lai hoat dong véi tu cdch cong chiic, vién chiic nha nuoc

Dugc xem la cong chic nha nudc, TPL 6 moét s6 qudc gia la nhiing ngusi
dugce bau hoac b6 nhiém, hoat dong cong vu, tuy khong hanh nghe ty do nhung

2 Khairullina, Nursafa Gafurovna, and I. S. Karabulatova, “Bailiff’s social portrait”, Middle-East Journal of Scientific Research,
Vol. 19(3), 2014, tr. 418.

3 Viéc phan chia thanh cdc mo6 hinh tiry vao quan diém cua ngusi nghién ciu. Theo Dinh Cong Tuin (2018), ¢6 4 mo
hinh: [i]. TPL hanh nghé tu do, doc lap; [ii]. Chdp hanh vién tu chu tai chinh, hoat dong theo phuong thiic hanh nghe
tu do; [1ii].Xa hoi héa, chuyén déi mo hinh thi hanh dn nha nudc thanh TPL hanh nghe wi do, doc lap, ¢ su phan
dinh pham vi thdm quyén thi hanh dn gitia TPL va thi hanh dn nha nudc; [iv].Chi ¢6 chip hanh vién nha nudc c6 day
du quyeén han t6 chiic thi hanh dn dan su.

binh Cong Tudn, tldd.

Service-Public.fr, Commissioner of Justice (former bailift and auctioneer), “Directorate of Legal and adminis-
trative information”, Ministry of Justice, https://www.service-public.fr/particuliers/vosdroits/F2158?lang=en
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khong ¢6 sy gidng nhau hoan toan gita cic qudc gia. V41 tu cich moét cong chiic
hay vién chiic nha nudc, TPL trong moé hinh nay c¢6 thé phan chia thanh hai dang

- Mot la, thita phdt lai hoat déng theo su phdn chia chiic nang thi hanh dn

La mo hinh dic trung cua cic quéc gia theo h¢ thong thong luat, nhing chic
ning thong thuong ctia TPL khong tap trung vao mot chiic danh nao ma duge phan
chia cho cdc cong chic nha nudc. Cdc qudc gia tiéu biéu theo mo hinh nay 1a Hoa
Ky, Anh, Canada (Trit Quebec.), Uc, va mét s6 quéc gia khdc Ia thanh vien Khéi
thinh vugng chung.

TPL 6 cdc qudc gia nay la nhting vién chiic, hudng luong tii ngin sich nha
nudc. Céc vién chic duge trao nhiém vu nay la canh sdt trudéng, vién chiic Toa dn
hoac cdn bé thuc thi phdp luat ctia Toa dn cdp cao. Ho la nhtng ngudi duge nha
nudc tra luong va chiu sy quan ly truc ti€p cua cic co quan chinh phu.

O My, nhiing nhiém vy thong thusng ma TPL dim nhan khong tuong ting véi mot
chic danh nio ma ba nhém nhiém vu dugc chia cho ba chic danh khdc nhau.® Cu thé Ia:

- Nhi¢m vu t6ng dat dugc trao cho Ngudi téng dat gidy to (process server). Day
khong phai 1a cong chic nha nudc, thudng hoat dong doc lap hoic qua cong ty
dich vu phdp ly. Ho dugc thué dé€ giao cic tai liéu phdp ly (nhu: trit hau toa, don
ki¢n, quyét dinh cua Toa dn), khong c¢6 quyén cudng ché hay xdc minh tai san.

- Nhiém vy lap vi bing dugc trao cho cong chiing vién. Ho dugc tiéu bang cdp phép
dé chuiing nhan chii ky, 1ap vin ban xdc nhan sy kién. Ngudi nay c6 chiic ning ching
kién va xdc nhan cdc hanh vi, sy kién, tuong ti nhu hoat dong 1ap vi bang & Viét Nam.

- Nhiém vu xdc minh tii san va dieu kién thi hanh 4n dan su dugc trao cho
cdn bo thi hanh dn (judgment enforcement officers) hodc thim ti tu (private investigators).
Nhting ngudi nay khong phai 1a cong chiic nhung ¢ thé hé tr¢ luat su hoic Toa
dn trong viéc thi hanh dn. Trong moét s6 trudng hgp, thim ti tu hoic nhan vién
thuc thi ban dn dan su cé thé dugc thué dé xdc minh tii sin, dieu kién thi hanh 4n.

Mo hinh nay ¢6 tinh chuyén mén hdéa cao nhung chua thé hién sy phéi hgp nén
chua tiét kiém dugc thoi gian va kinh phi.

- Hai la, thita phdt lgi hogt déng theo cdc chiic ndng hén hop

O Thdi Lan va Singapore khong c¢6 ché dinh TPL nén cdc chic ning tuon
duong (t6ng dat, thi hanh 4n) thusng do co quan nha nudc hoic luat su ddm nhiem.” O
Thuy Si, ngoai bang Geneva, cic bang con lai thudng trao chiic ning caa TPL cho cdc
co quan hanh chinh hoic toa dn ddm nhiém, khong phai béi cd nhan hanh nghé tu do.

O motss bang cua My nhu California, Texas, Florida, Georgia, North Carolina va
[llinois, canh sit truéng dugc coi la cong chiic cip quan, thudng duge bau chon béi cti tri
dia phuong. M6t s6 canh sit truéng dam nhiém cdc chiic ning tuong tu nhu TPL trong
h¢ théng dan luat: thi hanh trdt doi va Iénh cta Toa dn (bit, khdm xét, triéu tap), niém
yét cdo thi truc xudt theo phin quyét ctia Toa, thu thué€ hoic cic khoian ng cong, tham
chiho con ¢6 nhiém vu gidm st nha ti quan, bao vé Toa dn va cdc co quan cong quyeén.

O Argentina va Brazil, m6 hinh nay cting mang tinh hén hop. Brazil ¢ cic vién
chuc tu phdp thuc hién téng dat va thi hanh dn, con Argentina ¢6 nhung ngusi hanh
nghe doc lap thuc hién mot s6 chiic nang tuong tu TPL, nhung van chiu su kiém sodt
chit ché cua h¢ théng tu phdp.

6 William Tetley, “Mixed jurisdictions: Common law v. Civil law (Codified and Uncodified)”, Louisiana Law
Review, Vol. 60(3), 2000.

7 Vernon Valentine Palmer, Mixed legal systems, the Cambridge companion to comparative law, Cambridge University
Press, 2012, tr. 368-383, https://doi.org/10.1017/CB0O9781139017206.021
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Nhu vy, tuy vao quy dinh ctia cic quéc gia ma mo hinh hoat dong cia TPL
dugc t6 chiic khdc nhau. Trong d6, ¢6 thé chia thanh hai mo hinh 16 nét 1a TPL hanh
ngheé tu do va TPL hoat dong vdi tu cdch cong chiic, vién chic nha nuoc.

2. Khai quat ché€ dinh Thua phat lai tai Viét Nam
2.1. Lugc sit hinh thanh va phat trién

Sau khi Vua Ty buic ky Hoa udc ngay 05/6/1862, nhugng cho Phdp 6 tinh Nam
K¥, ban Hiép udc ngay 06/6/1884 ra do1, dit Viét Nam dudi quyeén cai tri caa Phdp.
Ché dinh TPL bit dau xudt hién tit day, chiu su chi phéi béi luat phdp do chinh quyén
Phdp ban hanh.® Tu day, TPL ton tai 6 mién Bic cho dén nim 1950 va 6 mién Nam
dén nim 1975, véi nhiém vu ho tr¢ hoat dong t6 tung va thi hanh dn dan su.

Mai dén khi Nghi quyét 08-NQ/TW ngay 02/01/2002 ctia Bo chinh tri vé mét
s6 nhi¢m vu trong tim cong tic tu phdp ra doi, xdc dinh “nghién ciu viéc xa hoi héa
mét s6 hoat dong b6 tro tu phdp” thi van dé xay dung cdc ché€ dinh nay mdi duge dit
ra. Sau d6, Nghi quyét 49-NQ/TW ngay 02/6/2005 vé Chién luge cii cdch tu phdp
néu chu truong “tiing budc thuc hién viéc xa hoi héa va quy dinh nhung hinh thuiic,
thu tuc dé€ giao cho t6 chiic khong phai la co quan nha nudc thuc hién mot s6 cong
viéc thi hanh dn”, “nghién ciu ché€ dinh TPL (thtia hanh vién)” theo hudng “t6 chuic
thi diém tai mot s¢ dia phuong”.

Thé ché héa chu truong nay, “dé trién khai thyc hién chu truong xa hoi héa mot
s6 cong viéc ¢ lién quan dén thi hanh dn dan su”, Nghi quyét s6 24/2008/QH12
ngay 14/11/2008 cua Qudc hoi vé viée thi hanh Luat Thi hanh dn dan su da “glao
Chinh phu quy dinh va t6 chuic thuc hién thi diém ché€ dinh TPL (Thiia hanh vién) tai
mot s6 dia phuong” (khoan 2). Pay chinh Ia co s6 d¢ Chinh pha ban hanh Nghi dinh
s6 61/2009/ND-CP ngay 24/7/2009, thi diém hoat dong TPL tai Thanh phé H6 Chi
Minh. Sau dé, hé théng nay dian duge hinh thanh va hoat dong thi diém 6 13 tinh, thanh
phd truc thudc trung uong, theo Nghi quyét s6 36/2012/QH13 ngay 23/11/2012 cua
Qudc hoi va Nghi dinh s¢ 135/2013/ND-CP ngay 18/10/2013 cta Chinh phua.

biém ding luu y Ia tii ngay 01/01/2016, ché dinh TPL chim duit viéc thi diém
va chinh thic duge t6 chiic thuc hién trén toan qudc, theo Nghi quyét s¢ 107/2015/
QH13 ngay 26/11/2015 cia Qudc hoi.

Hién nay, TPL dugc t6 chiic va hoat dong theo Nghi dinh s¢ 08/2020/ND-CP
ngay 08/01/2020 cua Chinh phu.

2.2. Quy dinh va thuc tién thi hanh mé hinh hoat dong cia thita phdt lai hién nay
tai Viét Nam

Do yéu 6 lich si, TPL 6 Viét Nam hoat dong tuong tu nhu mo hinh caa Phdp.
TPL khong phii la cong chiic, khong hudng luong tit ngan sich nha nudc, khong hoat
dong theo ché do cong vu ma theo yéu cau cua khdch hang hoac theo Hop dong dich
vu tng dat, dugc ky két voi Toa dn.

Hién nay, TPL dugc khoan 1 Pi¢u 2 Nghi dinh 08/2020/ND-CP dinh nghia “la
ngudi ¢d du tiéu chuin duge Nha nudc bé nhi¢ém dé thuc hién t6ng dat, lap vi bing,
xdc minh diéu kién thi hanh dn dan sy, t6 chiic thi hanh dn dan sy theo quy dinh caa
Nghi dinh nay va phdp luat cé liéen quan”.

Nghi dinh 08/2020/ND-CP quy dinh vé t6 chic va hoat dong ctia TPL. Pham
vi dieu chinh cu thé ctia Nghi dinh [a vé “TPL, t6 chiic hanh ngh¢ cia TPL thim

8 Nguyén Puic Chinh (cht bién), T6 chuic Thita phat lai, NXB. Tu phdp, 2006.
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quyén, pham vi, thu tuc thuc hi¢n cong viéc caa TPL; kiém sit hoat dong cua TPL;
giai quyét khidu nai, t6 cdo, tranh chip va quan ly nha nudc vé TPL” (biéu 1). Dieu 3
Nghi dinh nay quy dinh nhiing cong viéc TPL duge lam, bao gom:

- Téng dat gidy to, ho so, tai li¢u;

- Lap vi bang theo yéu cau cua cd nhan, co quan, t6 chuc;

- Xdc minh diéu ki¢n thi hanh dn theo yéu cau ctia duong su va ngudi cé quyeén
loi, va nghia vu lién quan;

- T chuic thi hanh cdc ban dn, quyét dinh cua Toa dn theo yéu cau cta ducng su.

Véi quy dinh nay, TPL dugc xem la mot ché dinh “mang lai nhiéu tién ich cho
nguisi dan khi cd yéu cau”.” Chiang han, “xdc nhan tinh trang tai san, nha dit trudc khi
x4y dung, sau khi x4y dung; xdc nhan viéc chi€m giti nha, try s6, tai san, con déu, s6 tiét
kiém, thé tin dung trdi phdp luat; xdc nhan hang gid, hang nhdi, hang kém chit lugng;
xdc nhan cdc giao dich ma theo quy dinh cta phdp luat khong thuoc tham quyén cua
cdc t6 chuic hanh ngheé cong chiing. .. thi déu ¢6 thé tim dén TPL”."

Tuy nhién, nhung ti¢n ich néu trén suy cho cung cung la nhém nhiém vu thu
hai ma TPL dugc lam theo quy dinh ctia phdp luat - “lap vi bang theo yéu cau cua cd
nhin, co quan, t6 chuc”.

Trong nhting nim qua, thyc tién thi hanh ché€ dinh TPL cho thiy trong s¢ 4
nhém nhiém vy dugc phdp luat quy dinh, Thua phdt lai chi that sy phdt huy dugc
hai nhiém vu, con viéc thuc hién cdc nhiém vu khdc khd mo nhat, “tham chi cé Van
phong TPL chua thuc hién duge vu viéc nao”. Ly giai cho vin dé nay, nhiéu y kién chi
ra ring chinh quy dinh hi¢n hanh dang lam “mit di tinh chu dong caa thiia phdt lai”."

Ve nhiégm vy xdc minh diéu ki¢n thi hanh dn theo yéu ciu cia duong sw va nguvi o
quyén loi, nghia vu lién quan, thuc tién cho thiy viéc xdc minh diéu kién va t6 chiic
thi hanh dn tai cdc Vian phong TPL chiém ty 1¢ rit thip so vdi cdc nhiém vu con lai.
Ngay ca nhung thanh phd 16n (nhu Ha Néi va Thanh ph6é H6 Chf Minh) cung chua
dat dugce ky vong. Cé nhitu nguyén nhan din dén tinh trang nay, dién hinh nhu:

- Vi¢c phé bién kién thuc vé TPL chua rong rai nén ché dinh nay con rit xa la d6i
V61 ngudi dan va cic c¢o quan, t6 chic, “tham chi, cdn bo tu phdp, nhting ngusi hanh
nghe luit ciing chua biét dén TPL 1a g1””."* Trong khi d6, hoat dong xdc minh diéu kién
thi hanh dn ctia TPL dugc phdp luat quy dinh la “theo yéu cau cia duong su va nguoi
c6 quyén lgi, nghia vu lién quan”.

- Thiéu cdc quy pham phdp luat hudng din cu thé vin dé xdc minh diéu kién thi
hanh dn nay cung la mot trong nhiing nguyén nhan lam han ché hoat dong ctia TPL.
Mic dit nhiém vu nay duge quy dinh ro tai Pieu 3 Nghi dinh 08/2020/ND-CP nhung
hi¢n tai, chua c6 quy pham nao hudng din ro quy trinh, pham vi, hinh thiic xdic minh.
Dieu d6 din dén viéc mdi Van phong TPL ¢6 thé hiéu va thuc hién khdc nhau. Ching
han, ¢6 noi chi xdc minh tai san hién htiu, ¢é noi lai xdc minh ci thu nhap; ¢ noi yéu
cau gidy to ching minh tai san nhung noi khdc lai chdp nhan xdc minh qua 161 khai.

bén thai diém hién tai, nhting noi dung can duge hudng dan chi tiét d¢€ TPL c6
thé thuc hi¢n t6t nhém nhiém vy nay la: (i) Pham vi xdc minh di¢u kién thi hanh dn
(cAn quy dinh 10 ¢6 can xdc minh cd tai san, thu nhap, noi cu trd, tai khoan ngan hang

9 Trang thong tin dién ta bdo Lam Dong, “Nhiéu kho khdan trong hoat dong thira phdt lgi”, 2024, https://baolamdong.
vn/nhieu-kho-khan-trong-hoat-dong-thua-phat-1ai-371856.html, truy cap ngay 06/11/2025.

10 Nhu trén.

11 Thu Hing, “Vi sao Thiia phdt lai it t6 chiic thi hanh dn?, Bdo Phdp ludt, 2014, https://baophapluat.vn/vi-sao-thua-
phat-lai-it-to-chuc-thi-hanh-an-post186514.html, truy cap ngay 06/11/2025.

12 Nhu trén.
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khong? Cé duge xdc minh thong tin tit co quan thué, ngin hang, cong ty bio hiém hay
khong); (i) Quy trinh thuc hién xdc minh (Can lam r6 trinh tu cdc budc, tii ti€p nhan
yéu cau cho dén gt vin ban xdc minh, lap bdo cdo.. ., thoi han thuc hién xdc minh bao
lau, ¢6 can thong bdo trude cho ngudi bi xdc minh hay khong); (ii1) Hinh thuic va gid tri
phdp ly cua két qua xdc minh (Két qua xdc minh ¢6 phai la ching cu trude Toa khong?
C6 can lap vi bing kem theo két qua xdc minh hay khong? Co ché giai quyét tranh chip
vé két qua xdc minh thé nao?); (iv) Trich nhiém phéi hgp cta cic co quan lién quan
(Can [am 1o ¢ quan nao bit budc phai cung cip thong tin cho TPL va néu nai d6 tu
chéi cung cip thi phai chiu ché tai gi?); va cudi cung la (v) Bi€u mau, ho so, chi phi cing
can dugc quy dinh cu thé (vi du: mau don yéu cau xdc minh, miu bdo cdo két qua xdc
minh, cdch tinh muic phi xdc minh, ¢6 thé quy dinh khung gid tran).

18 nhi¢m vu t6 chiic thi hanh cdc ban an, quyét dinh dia Toa dn theo yéu cdu cia duong su,
hoat dong nay cang dugce dinh gid 1a “chua dat két qua nhu mong mudn, chua xiing véi
tiém ning cua TPL”."” Mic du Luat Thi hanh 4n dan sy nim 2015 khong quy dinh o
nhung trén thuc t&€, nhiém vu “chi dao viéc t6 chiic phéi hgp cdc co quan ¢6 lién quan
trong thi hanh 4n dan sy trén dia ban” ctia Uy ban nhan dan da Iam phit sinh viéc thanh
1ap Ban Chi dao thi hanh dn dan sy' cting cdp. Theo d6, hoat dong cusdng ché thi hanh
dn ctia TPL phai dugc su chdp thuin cia Ban Chi dao thi hanh dn dan su cung cip (noi
diat Vin phong), thaim chi k€ hoach cuong ché cang phai duge Cuc truéng Cuc Thi
hanh dn dan su® thong qua. Chinh co ché nay di lam giam hiéu qua thuc hién nhém
nhiém vu thu tu cta TPL.

Dé chiing minh su chénh léch trong viéc thuic hién bén nhém nhiém vu trén cta
Thuia phdt lai, ¢6 thé dya vao s6 liéu ctia Bdo cdo tgi phién hop thii 3 dia Ban Chi dgo thuc
hi¢n thi diém thita phdt lgi. Sau gan 5 nim hoat dong thi diém, dén hét ngay 31/7/2014,
téng doanh thu cta cic Van phong TPL dat 54.133.245.000 dong, thu dugc tii cdc hoat
dong, véi s6 vu viéc va s6 tién tuong ung, thé hién qua Bang 1.

Bdng 1. Hoat dong ciia Thita phit lgi trong giai dogn thi diém (2009 - 2014)

Chiem ty l¢ (%)

Hoat dong S6 vu viéc | Doanh thu (VND) Theo Theo
vu viéc doanh thu

Lap vi bing 21187 30.450.113.000 6.12 55.94
Téng dat vin ban 324.155 19.851.885.000 93.72 36.45
Xdc minh dieu ki¢n 467 1.905.968.000 0.13 350
thi hanh 4n
Tryc ti€p 16 chite 96 1.925.259.000 0.03 3,54
thi hanh 4n
Téng cong 345.905 54.133.225.000 100 100

(Ngudn: Ban Chi dgo thic hi¢n thi diém Thira phat lai (2014), Bdo cdo tai phién hop thii 3)

13 Trang thong tin dién ti bio Lam Pong, fdd.

14 Ban chi dao nay hoat dong theo Thong tu lién tich s6 05/2016/TTLT-BTP-BCA- BTC-TANDTC-VKSNDTC
ngay 19/5/2016 cua Bo truéng Bo Tu phdp, Bo truéng Bo Cong an, Bo truéng Bo Tai chinh, Chdnh an TAND t6i
cao va Vién truéng VKSND t6i cao quy dinh hoat déng cia Ban Chi dgo thi hanh an dan sy.

15 Chtic danh nay, tii ngay 01/7/2025 duge goi la Truéng Thi hanh dn dan sy (cdp tinh).
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Sau thi diém, tinh dén ngay 30/9/2024, hoat dong cua TPL tai 50 tinh, thanh
phdt trién lén t6i 207 vin phong, véi 422 ngudi hanh nghe, téng doanh thu dat
hon 203 ty dong. Chi tinh riéng tit ngay 01/10/2023 dén hét ngay 30/9/2024,
cdc van phong TPL trén ca nudc da tédng dat dugc 747.909 vin ban, lap 113.490
vi bing, xdc minh diéu ki¢n thi hanh dn 04 viéc, thu ly t6 chuc thi hanh 4n 01 vu
viéc, téng doanh thu dat hon 203 ty dong' (dugce thé hién qua Bang 2).

Bdng 2. Két qud hoat dong ciia TPL toan quéc (01/10/2023 — 30/9/2024)

Hoat dong S6 vu viéc | Chiém ty l¢ (%) Ghi chu

Nhu ciu ting manh, trong linh vuc

Lap vi bing 113.490 ~13.17% tai chinh, ngan hang, bit dong san va
’ cdc tranh chdp dan su.

Téng dat vin ban | 747.909 ~86.83% Chiém ty trong 16n nhit
Xdc minh dieu o . h e
kien thi hanh 4n 04 ~0.0005% Tang manh tit 2014 2018
o Hoat dong hiém va thudng chi dugc
Tlt‘-jc\ tep to chuic 01 ~0.0001% thuic hién tai cdc van phong & cdc thanh
thi hanh dn phd lén
Téng cong 861.404 100%

(Nguon: Tdc gid téng hop tit Bdo cdo aia Phé Cuc trudng Cuc B6 tro tu phdp (2025))

Nhu vay, 6 Viét Nam hién nay, TPL hoat dong tuong tu nhu luit su, khong
phai la cong chiic, khong hudng luong tit ngan sich nha nudc, khong hoat dong
theo ché€ do cong vu ma theo yéu cau cta khdch hang. Piém khdc nhau trong hoat
dong cua hai ché€ dinh nay d6 la ngoai yéu cau cua khich hang, TPL con hoat dong
theo Hop dong dich vu téng dat dugce ky két véi Toa dn, tic 1a ¢6 thém phian cong
vi¢c mang danh nghia hé tr¢ Toa dn. Tuy ¢é bén nhém nhi¢m vy nhung TPL chi
that su phdt huy véi nhiém vy téng dat gidy t, ho so, tai liéu va lap vi bing theo
yéu ciu cta cd nhan, co quan, t6 chic; con nhiém vy Xdc minh diéu kién thi hanh
dn va t6 chic thi hanh dn theo yéu ciu ctia duong sy con rit han ché.

3. Xu hudng d6i mdéi ché dinh thira phat lai tai Viet Nam va mot s6 gop y
hoan thién phap luat co lién quan
3.1. Xu huong doi moi ché dinh thita phdt lgi tgi Viét Nam

C6 nhiéu néi dung thé hién xu hudéng dé1 méi ché dinh nay nhung c6 thé tém
lugc ba noi dung co ban sau:

- V& co s6 phdp ly: Thay vi dugc quy dinh trong mét vin ban dudi luat (hién nay
Ia Nghi dinh s6 08/2020/ND-CP) thi xu hudng sip t6i, ché dinh TPL dugc quy dinh
thanh mot chuong (mdi) trong Du thao Luat Thi hanh dn dan sy (sia d6i) nam 2025.
Du thio nay dang dugc ldy y kién hoan thién. Trong d6, xu hudng “ddy manh xa hoi
hdéa mot s6 hoat dong thi hanh dn” da lam thay déi truc tié€p ché dinh TPL tai Viét Nam.

- V& tén goi: D61 tén “TPL” thanh “Thiia hanh vién” va déi tén “Vin phong

16 Bo Tu phdp, “Ban giao cong tic quan ly nha nudc vé thita phét lai va chuing thuc”, Trang thong tin dién tit Bo Tur phap
2025, https://moj.gov.vn/qt/tintuc/Pages/hoat-dong-cua-lanh-dao-bo.aspx?ItemID=6868, truy cip ngay 29/8/2025.
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TPL” thanh “Vin phong Thi hanh dn dan sy” nhim biao dam tinh phé thong, dé hiu
hon, phtt hgp véi pham vi, tinh chét hoat dong thi hanh dn dan su caa t6 chic nay.

- Vé pham vi hoat dong va thim quyén: Vin phong Thi hanh dn dan sy va Thuia
hanh vién van thyc hién cdc nhiém vu nhu truée day cta TPL nhung dugce xdc dinh
o hon vé pham vi va chiic ning. Cha thé nay khong ¢6 thim quyén t6 chic thi hanh
dn chu dong, thu hoi tai sin cho Nha nudc ma nhung nhi¢m vu nay van do Co quan
Thi hanh dn dan sy thuc hién. Thiia hanh vién cé quyén va nhiém vu gan tuong dong
véi Chip hanh vién nhung khong dugce thuc hién cdc quyén luc cong (nhu xtt phat
hanh chinh, cuéng ché, st dung cong cu ho trg). Néu can dp dung bién phdp cudng
ché, phai c6 y kién cia co quan ¢6 tham quyén.

3.2. Mot s6 gop y xdy dung phdp ludt vé ché dinh TPL tai Viét Nam

Trong pham vi bai viét nay, ngudi viét chi gép v xdy dung phdp luat vé ché€ dinh
TPLlién quan dén ba néi dung: co sé phdp 1y, tén goi, pham vi hoat dong va thim quyén.

18 co s6 phdp ly, nguoi viét tin thanh viéc luat héa ché dinh TPL trong mét dao
luat, thay vi quy dinh trong mét van ban dudi luat nhu hién nay nhung khong tin
thanh viéc dit ch€ dinh nay trong mot chuong ctia Luat Thi hanh dn dan su.

Hién nay, rit nhie¢u hoat dong b6 tro tu phdp 6 Viét Nam (nhu cong chuing, luat
su, gidm dinh tu phdp, ddu gid tai san...) déu di dugc quy dinh bing cdc luat chuyén
nganh riéng biét. Viéc nay khong chi thé hién vai tro doc lap cua cdc thi€t ché nay
trong hé¢ théng phdp luat, ma con tao hanh lang phdp ly ro rang, 6n dinh dé phit
trién chuyén mon va nang cao chit lugng dich vu. Trong béi canh dé, quy dinh vé
TPL trong Luat Thi hanh dn dan su la chua thuc su phtt hgp. Mat khdc, Thira phdt lai
khong chi hé trg thi hanh dn ma con thuc hién cic hoat dong phdp ly doc lap nhu lap
vi bang, xdc minh diéu ki¢n thi hanh dn, t6ng dat vin ban... Nhiing chic ning nay
¢ tinh chuyén mon cao va anh hudng tryc tié€p dén quyén, I¢1 ich cta nguoi dan. Do
do, can xay dung moét dao luat rieng d€ xdc lap dia vi phdp ly, quy dinh r6 pham vi
hoat dong, co ché gidm sit va trich nhiém ngheé nghié¢p trong linh vyc nay. Diéu nay
s& gép phin hoan thién hé théng phdp luat vé b6 trg tu phdp, dong thoi thiic diy xa
hoé1 héa thi hanh dn dan su mot cdch bai ban va hi¢u qua hon.

Hién nay, mot s6 qudc gia trén the gidi ¢6 luat quy dinh riéng vé nganh nghe
tuong duong véi TPL 6 Viét Nam, nhu: Phdp, Bi, Luxembourg, Canada (tinh
Québec). Trong dé, ddng luu y 1a mo hinh TPL 6 Viét Nam khd gin gui véi mo
hinh caa Phdp nén can hoc héi quéc gia nay.

C6 thé tham khio Bang 3 dé so sdnh hai phuong dn lap phdp (ban hanh riéng Luat
TPL va stia d6i Luat Thi hanh dn dan su d€ b6 sung quy dinh vé TPL) dé€ thdy nhting
uu diém vugt troi cua dé xudt nay.

Bdng 3. Bdng so sdanh hai phuong dn lgp phdp vé TPL

Saa do6i Luat Thi hanh an dan su,

Ban hanh b6 sung chuong vé Thira phat lai
(PA2)

Tieu chi Luat Thisa phat lai rieng (PA1)

Tao khuon khé phdp 1y rieng, 1o Phu thuéc vao Luat Thi hanh dn dan

1. Tinh doc lip phip Iy rang cho TPL sy, dé bi xem Ia phu trg

C6 thé quy dinh day da ve t6 chic,
hoat dong va nhi¢u noi dung khdc
ve TPL

2. Khé ning diéu chinh

toan dién

Bi gidi han béi pham vi diéu chinh
ctia Luat Thi hanh 4n dan su
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3. Thé hién vi the Khing dinh vai tro doc lap, chuyén C6 thé bi xem Ia “cdnh tay néi dai”
nght nghi¢p nghié¢p ctia TPL ctia co quan thi hanh dn cong

Khi ning thic ddy xa hoi héa manh

4. Kha ning thic ddy | meé, tao dieu kién mdé rong pham vi | C6 thé bi gidi han bdi co ché quan ly
xa hoi hda hoat déong cua TPL, ting tinh canh tap trung ctia co quan nha nudc

tranh lanh manh

5. Tdc dong truyén

thong — nhan thic xa Gay su chu y, nang cao nhan thuc xa It n61 bat, dé bi nham 1in vdi chuc

< hot veé vai tro cua TPL nang cta Chip hanh vién
hoi
6. Tinh kha thi vé Can thoi glan, nguon luc dé xay D¢ trién khai nhanh, phit hgp vdéi tién
lap phdp dung luat mdi, dé bi tri hoan trinh sta d6i Luat THADS hién nay

(Neuon: Tdc gid )

Trong sdu tiéu chi so sinh trén, chi ¢6 mot tiéu chi cudi cung thé hién nhuge
diém cua viéc xiy dyng riéng Luat TPL (phuong dn 1), cdc tiéu chi con lai dé thé hién
uu diém vugt troi so voi phuong dn 2. Do vay, chi ¢ mot ly do duy nhit d€ khong
x4y dung luat riéng, d6 chinh la cin thoi gian va nguon luc. Néu vi ly do nay, khong
nén guong ép thong qua phuong dn 2 trong giai doan nay, thay vao d6, Chinh phu nén
trinh Qudc hoi phuong dn 1 trong ki hop gan nhit.

Ve néi dung Du dn Luat TPL, nén khic phuc nhting han ché trong quy dinh hi¢n
hanh (da dugc phan tich tai muc 2.2), bing cdch dua vao dy luat quy dinh vé Xdc minh
dieu kién thi hanh dn. Nhung néi dung khdc can dugc hudng dan béi nghi dinh caa
Chinh pha hogc thong tu ctia B trudéng Bé Tu phdp (nhu: trinh tu, thu tuc xdc minh;
bi€u miu don yéu cau, bdo cdo két qua, bién ban lam viéc; mic phi xdc minh va cich
thu; cdc phuong phdp nghiép vu: cich tiép can, xdc minh tai san, thu nhap,...). Nhung
diém han ché khdc trong phdp luat hién hanh, hién tai di duge khic phuc trong Dy
luat Thi hanh dn dan sy (stia d6i) nén truong hop dé xuit ban hanh Luat TPL dugc
chap thuan thi Luat nay can k& thiia nhiing noi dung néi trén trong Du luat.

- V& tén goi, tic gia khong tin thanh véi viéc d6i tén “TPL” thanh “Thuia hanh
vién” nhung tin thanh vi¢c déi tén “Van phong TPL” thanh “Van phong Thi hanh
dn dan su” hoic “Van phong TPL va Thi hanh dn dan sy”.

Nhin vao Bang 1 va Bang 2 néu trén, ai cting c¢6 thé dé dang nhan ra dugc ring
hai hoat dong ctiia TPL hién nay can dugc trao co ché dé tao dieu kién phdt trién trong
cdc linh vuc xdc minh dieu kién thi hanh dn va truc ti€p t6 chic thi hanh dn. Theo
phan tich tai muc 2.2, ¢ nhiéu nguyén nhan dan dén hai hoat dong trén cua TPL chua
dat dugce nhu ky vong. Nguyén nhan dién hinh Ia do sy phé bién kién thic vé TPL
chua dugc rong rai; thi€u cic quy pham hudng dan diéu chinh hoat dong TPL, va dic
bi¢t la su thi€u chu dong trong viéc cudng ché thi hanh dn.

Nhiing nguyén nhan néu trén hoan toan khong phu thudc vao tén goi cua nguosi
thuc hién nhiém vu (Ia TPL hay 1a Thiia hanh vién) ma phu thuédc vao co ché hoat
dong va cong tic phé bién phdp luat vée TPL.

Vay thi vin dé dé1 tén “TPL” thanh “Thuia hanh vién” khong thé gidi quyét duge
cdc vin dé néu trén. Boi lg, tén goi “Thiia hanh vién” cang khong goi cho nguoi dan
biét duge dé 1a ngusi c6 thim quyén xdc minh diéu kién thi hanh dn va t6 chuc thi
hanh dn dé ma tim dén ho. Ngugc lai, tén goi “Van phong Thi hanh dn dan sy” sé dé
dang goi cho nguoi dan biét duge day chinh Ia noi ho can tim dé yéu cau t6 chic thi
hanh dn.
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Hon ntia, viéc d6i tén thanh “Thiia hanh vién” cang tao cam gidc xa la d6i véi
ngudi dan. Trong khi tén goi “TPL”, ké tui khi thi diém (2009) dén nay da ton tai hon
hon 15 nim nhung trén thuc t€, con nhiéu ngudi chua biét dén. Vay thi, thay vi cho ra
doi tén goi mdi dé ngudi dan bit dau am quen véi tén mdi (Thiia hanh vién), cdc co
quan chiic nang can tich cyc tuyén truyén dé ch€ dinh TPL dugc phé bién hon nta.
Nén can nhic gitia mot tén goi da dugc stt dung hon 15 nam (6 lich st hinh thanh 164
nam va phtt hop véi thong 1¢ qudc t€) véi mot tén goi mdi hoan toan, ma thuc chit
chiic nang vin khong c6 g thay d6i, liéu ¢6 can thiét phai thay déi theo kiéu “binh
mdi, rugu ct” hay khong?

Vi thé, theo tic gid viéc déi tén “Vin phong TPL” thanh “Van phong Thi hanh
dn dan su”, tham chi 1a “Vian phong TPL va Thi hanh dn dan su” la rit can thiét, ¢6
hi¢u tng tich cyc trong cong tic phé bién, tuyén truyén nén can duge dua vao Luag;
con tén goi “TPL” can dugc giti nguyén.

- V& pham vi hoat dgng va thdam quyén, theo tic gid luat cin xdc dinh ro hon vé pham
vi va chiic ning ctia Vin phong TPL va Thi hanh dn dan sy ctiing nhu ctia TPL trong
giai doan mdi.

Theo dé, nén dinh vi 16 TPL van Ia hoat dong véi tu cich tu nhan, nhung dugc
dao tao, kiém tra, cip ching chi béi Nha nudc; ¢6 quy trinh chuin hda, chiu su gidm
sit cia Uy ban nhan dan cip tinh (theo phan cip, phan quyén hién nay); c6 thé dugc
uy quyén thuc hién mot s¢ nhiém vu cong vu hoic ¢6 quyén dé xuit co quan nha
nudc ¢é thdm quyeén phdi hgp hoat dong khi thuc hién cdc nhiém vu thé hién quyén
luc cong. Can quy dinh ro chu thé nay khong ¢6 thim quyén t6 chic thi hanh dn
chu dong, thu hoi tai sin cho Nha nudc hay xi phat hanh chinh, cuéng ché thi hanh
dn nhung cé quyén yéu ciu co quan Thi hanh dn dan sy phéi hgp t6 chiic. Khi nhan
dugc yéu cau, co quan thi hanh dn dan sy ¢6 trich nhiém t6 chiic thyc hién theo ding
quy trinh va thim quyén ctia minh. Nhu vy, trich nhiém t6 chiic phéi hgp hoat dong
trong trudng hgp nay thudc vé co quan thi hanh dn dan su. Co quan nay phai xem
day 1a vu viéc do chinh minh t6 chuic thuc hién nén chu dong thyc hién tit ca cdc
budc phéi hgp véi co quan khdc ¢ thim quyén. Tuy nhién, vé ban chit, day 1a vu
viéc duge co quan thi hanh dn dan su ti€p nhan tii yéu cau ctia Van phong TPL va Thi
hanh dn dan sy (hoic Vin phong Thi hanh dn dan sy) nén Vin phong cung cé trich
nhiém phdi hgp thuc hién, dong thoi duge hudng 1gi theo ty 1¢ phan trim trén téng
sG tién thu duge trong moi vu viéc. Pay chinh 1a co ché huiu hi¢u trong viéc phdéi hop
trdch nhi¢ém cong — tu va xa héi héa hoat dong thi hanh dn, ding theo tinh thin Nghi
quyét s6 49-NQ/TW 02/6/2005 va Nghi quyét 68-NQ/TW ngay 04/5/2025 cua
Bo Chinh tri cing cdc van ban phdp luat ctia Nha nudc ¢ lién quan.

Trong viéc hoc tap kinh nghiém nudc ngoai, Viét Nam nén duy tri mo hinh TPL
tu nhan, hanh nghe tu do nhung hoat dong mang tinh cong vu nhu é cdc nudc theo
h¢ thong dan luat. Ngoai ra, ¢6 thé€ nghién ciu quy dinh tuong tu nhu Vuong quéc
Bi, theo d6 TPL hoat dong nhu doanh nghiép xa hoi, cd ca chiic ning tham gia hoa
gidl tién t6 tung theo quy dinh ctia phdp luat vé thi hanh dn dan su va cdc cong udc
qudc t&€ vé tdng dat vin ban. Khi dp dung mo hinh nay, cdc nha lam luit Vi¢t Nam
can nghién ciu xay dung co ché€ phéi hop cong - tu d€ phit huy téi da hoat dong cua
TPL trong thoi gian t6i. @
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