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Tom tat
Gid tri mgt sudt thita ké khéng phuy thugc vao néi dung ciia di chiic dugc tinh trén di san nguoi chét dé lgi.
Do dé, néu di sdn rdt it hodc thdm chi khéng con gi do nguvi chét da chuyén nhugng chuyén nhugng phdn
Ién hodc toan bg tai sdan khi con séng bang hop dong khong co dén bir, thi quyén lpi ciia nhitng nguoi thita
ké bat bugc khong dugc bdo dam do chura cé co ché yéu cdu nguoi nhdn tai san hoan trd. Nhdam khdc phuc
ditu nay, phdp ludt nhiéu qudc gia ap dung quy dinh vé thita ké bdt bugc cho cd hop ddng tdng cho va di
chiic, dong nghia véi viée tai sdn diing dé tinh gid tri mgt sudt thira ké bdt bugc khéng chi gidi han trong
di san ciia nguvi chét tai thoi diém mé thita ké. Bai viét nay trinh bay mét sé quy dinh cia cdc nudc trén
thé ¢idi vé pham vi dp dung cang nhu phuong thiic tinh toan mgt sudt thita ké bdt budc, qua do nit kinh
nghiém nham hoan thién phap ludt Vi¢t Nam vé chii dé nay.

Tu khoa: thita ké khéng phu thugc vao ngi dung cia di chiic, di chiic, hop dong tang cho

Abstract
The value of an inheritance share does not depend on the content of the will and is calculated based on
the deceased’s estate. Therefore, if the inheritance is very small or even non-existent because the deceased
transferred most or all of his assets during his lifetime by a contract without compensation, the rights of the
compulsory heirs are not guaranteed because there is no mechanism to require the recipient to return the
assets. To overcome this, the laws of many countries apply the provisions on compulsory inheritance to both
gift contracts and wills, which means that the assets used to calculate the value of a compulsory inheritance
share are not limited to the deceased’s estate at the time of inheritance opening. This article presents some
regulations of countries around the world on the scope of application as well as the method of calculating a
compulsory inheritance share, thereby drawing experience to improve Vietnamese law on this topic.

Keywords: inheritance does not depend on the content of the will, testament, donation contract

DOI: https://doi.org/10.70236/khplvn.386
Ngay nhan bai: 14/5/2025 Ngay duyét dang: 14/10/2025

1. M6 rong pham vi ap dung cua quy dinh vé huéng di san bat budc cho
hop dong tang cho tai san

Di chuc hay cdc hgp dong khong cé dén bu déu dugce thuc hi¢n dua trén
y chi ty nguyén cua cha sé hou tai sin. Luat ghi nhan quyén ctua chu sé hiu,
trong sudt cudc doi minh va cd trudc khi chét, tu dinh doat tai sin ctia minh
cho bit k¥ ai, chi dinh nguoi thita k€ theo di chic va truit quyén hudng di san
ctua nguoi thita k€ theo phdp luat. Tuy nhién, quyén tu do trong truong hop nay
bi gidi han bdéi nghia vu nuéi dudng, chim séc cdc thanh vién trong gia dinh,
dic biét Ia trich nhiém d61 véi bac sinh thanh, nguoi ban d61 va con cdi. Pay
khong chi la quy dinh phédp luat ma trudce hét, d6 1a nhung nghia vu luan ly gita
ngudi véi ngudsi. Ca phuong dién phdp ly cang nhu dao ly déu quy dinh ring:
viéc chim séc, nuoi dudng nhiing ngudi nay la bon phan cua ngudi d€ lai di san
va bén phan 4y khong chi dugce thuc hién khi ngusi dé lai di san con s6ng ma
ngay ca khi ho chét thi bén phan 4y vin sé ti€p tuc dugce thuc hién bing tai san
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cua minh cho cha, me, vg, chong, con cdi.! Néu chu s6 hiu tai san khong thuc
hién hojc thuyc hién khong diy du bén phan thi phdp luat sé 4n dinh cho nhiting
ngudi cé quan hé gin gui véi ngudi nay ludn duge hudng moét phin di san tu
khéi di san ngusi dé dé lai thong qua ché dinh thua k&€ khong phu thudce vao
néi dung di chiic. C6 v kién cho ring, sy cin bing gitia quyén ty do lap di chiic
va loi ich t6i thiéu ctia nguosi than d6i véi tai san nguoi chét d€ lai da duge cong
nhan trong lich st su6t nhiéu thé ky va dugc cong chiing ung ho.?

Trong phdp luat Viét Nam, Di¢u 644 Bo luat Dan sy (BLDS) nim 2015 quy
dinh nhting nguoi thita k€ khong phu thuoc vao néd1 dung cua di chic cin duge
huéng t6i thiéu hai phan ba mét suit thiia k€ theo phdp luat. Do d6, dé tinh suit
thita k€ bit buoc thi trude tién can xdc dinh gid tri cua moét sudt thuia k€ theo
phdp luat. Lé di nhién, gid tri nay phu thuéc vao khéi di san ma nguoi chét dé
lai, cy thé hon, phuy thudc vao gid tri nhtng tai sin thudc sé htu cua ngudi chét
tai thoi diém mo thiia ké sau khi da trii di cdc nghia vy tai san va chi phi thua k&
Cidch hiéu nay phu hgp véi quy dinh hién hanh tai Viét Nam, vi suy cho cung,
quy dinh dang dugc phan tich thuéc linh vuc “thita k&, ma nguoi thira k€ chi
c6 thé thy huéng nhiing g1 duge xem [a di san nguoi chét d€ lai. Theo Pieu 612
BLDS nim 2015, “di san bao gbm tai san riéng cia ngudi chét, phan tai san cta
ngudi chét trong tai san chung véi nguoi khdc”. Miac du BLDS nim 2015 khong
x4y dung khdi niém di sin ma chi cho biét di san thita k&€ gom nhiing tai sin nao
nhung it nhi¢u da cho thiy raing d€ tré thanh di sin thi tai sin hodc phin tai sin
dé6 phai la “ctia” ngudi chét va sé duge xdc dinh tai thoi diém mo thuia k& Khong
phu nhan mot s¢ trudong hop dac biét 1a tai san xudt hién sau khi nguoi dé lai di
san chét vin ¢6 thé duge xem 1a di san nhu tai sin thay thé® hoic tai san ¢6 duge
tii cdc quan hé phdp luit ma ngusi chét xdc 1lap khi con séng...* nhung nhting tai
san da bién mat khoi khéi tai san cia ngudi chét thi duong nhién khong thé xem
la di san va khong anh huéng dén viéc tinh todn gid tri mot suit thiia k& khong
phu thuoc vao noi dung cua di chuc.

Tu d6 dit ra vin de 1a khi nguoi d€ lai di san da chuyén nhugng quyén sé
hou tai san cho nguoi khdc trudce khi chét thong qua hop dong ting cho thi quyén
loi ctia nhting nguoi thiia k€ bit buoc sé bi anh huéng ma chua cé co ché dé bao
v¢ ho. Bai le, tai san da dugce ting hay dugc cho khong duge xem la di sin ma
hop dong ting cho 1a loai hgp dong khong cé dén bu nén khong ¢6 gi bu dip
vao sy tham hut nay. Di sin ngudi chét dé lai cang it thi gid tri mot sudt thita ké
bit budc cang nhé hoic nghiém trong hon la ngudi thiia ké khong phu thudc vao
né1 dung cua di chic khong nhan duge gi do ngusi chét da ting cho toan bé tai
san cua minh khi dang con s6ng. Trong khi d6, néu nguoi chét dinh doat tai sin
cho nguoi khdc bang di chiic hgp phdp (cung la loai giao dich khong c6 dén bu)
thi quy dinh tai Piéu 644 BLDS nim 2015 sé dugc van dung dé bio vé quyén loi

1 Va Thi Lan Huong, “Méi lién hé gitia di san thtia k&€ khong phu thudc vao noi dung di chiic vdi di san thiia ké
theo di chuc”, Tap chi Nghién aiu ldp phap, s6 10, 2010, tr. 51.

2 Reinhard Zimmermann, “Pflichtteil und Noterbenrecht in historisch-vergleichender Perspektive”, Rabels
Zeitschrift fiir auslindisches und internationales Privatrecht, Vol. 84, 2020, tr. 484-485.

3 D Van Dai, “Mot s bat cap veé thita ké trong Bo luat Dan su nam 20057, Tap chi Nghién aiu ldp phdp, s 2 + 3,
2014, tr. 49-50.

4 Tran Thi Hu¢, Di sdn thiia ké theo phap ludt dan sy Viét Nam, Nxb. Tu phdp, 2011, tr. 67-69.
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chinh ding cua mot s¢ nguoi thita k& theo phdp luat 6 hang thiia k€ thi nhit. Co
thé ndi, “chi can mot s¢ ky thuat phdp ly nhu ting cho toan bo hay mot phin tai
san trudc khi chét Ia ngudi qud ¢6 cd thé “né” duge ché dinh thuia k€ khong phu
thuoc vao noéi dung cua di chic”.” Bé€ khic phuc “16 héng” nay, cin mé rong quy
dinh phdp luat theo hudng ngusi thiia k€ bit budc duge yéu cau nhing ngusi da
nhin tai san thong qua hop dong ting cho phai hoan tra tai san.

O Viét Nam tit trude dén nay ¢6 nhiéu vin ban gidi han quy dinh nay trong
linh vuc thtia k&€ (tti Thong tu s6 81/TANDTC ngay 24/07/1981 cua Toa dn
nhan dan t6i cao hudng dan gidi quyét cdc tranh chip vé thuia k&, Phdp 1énh Thiia
k& nim 1990 dén BLDS nim 1995, BLDS nim 2005 va nay [a BLDS nam 2015).
V1 vay, viec mé rong pham vi dp dung nén tham khio tit kinh nghiém phdp luat
nudc ngoai. Mot s6 qudc gia trén thé gidi da ghi nhan quy dinh vé “luu san”
(reserve portion) cho cd di chic va hgp dong ting cho. Vi du nhu 6 Italy, Piéu
556 BLDS nim 1942 (stia d61, b6 sung nim 2016) cia nudc nay quy dinh cin gia
dinh di sin cua ngudi chét tu tit ca cdc tai sin thudc vé ngudi chét tai thoi diém
mo thira k€ sau khi trii di cdc khodn ng, bao gdbm nhung tai sain da dugce dinh doat
bang cdch ting cho.® Hay theo Pitu 993 BLDS Ba Lan nim 1964, khi xdc dinh
di san, mot s§ cdc khoan ting cho cin dugce thu hoi” Tuong tu, Pieu 620 Luat
Thita k€ ctia Malta nam 1870 (stia d6i, b6 sung nim 2017) cho biét ngay ca nhting
tai san do nguoi lap di chiic dinh doat theo hgp dong khong ¢é dén bu, du nham
muc dich chuin bi két hon, déu duge tinh vao di san; Bieu 1813 luat nay moét lan
ntia khing dinh tai san tang cho dudi bat k¥ hinh thiic hay muc dich nao (két hon,
sinh con...), ma xAm pham phin luu san theo quy dinh cuta luat tai thoi diém mé
thira k€ cia ngudi ting cho thi tai sin ting cho sé bi gidm xudéng.®

bieu 912 BLDS Phdp nim 1804 (stia d61, b6 sung nam 2016) cho biét cd nhan
chi ¢6 thé ty do dinh doat tai san theo hgp dong ting cho hoac theo di chuc sau
khi da tri ra phan tai sin ma luat quy dinh phai d€ lai cho nguoi thiia k€ bit buoc.
bitu 922 B6 luat nay hudng din cdc tai san ting cho dugc gop moét cdch gia dinh
vao khéi tai san tai thoi diém mé thua k€ ctia nguoi chét dé xdc dinh téng di sin
ngudi chét dé lai. Nhung quy dinh vé chiing thu ting cho tai Biéu 960, Pieu 961
va Dieu 962 cting ghi nhan viéc ting cho c¢6 thé bi huy bé khi ngusi ting cho ¢
con, nhim bio v¢ quyén 1¢i cua ngudi thita k€ bit buoc.”

Tuong ty, DBiéu 30 Luat Thua k&€ Bulgaria nam 1949 (suia déi, b6 sung nim
2009) quy dinh nguoi thiia k€ bit buoc ma khong thé nhan duge toan b phin
luu san cua minh “do di chic hoic ting cho” ¢6 thé yéu cau duge bé sung phin
con thi€u tii nhting nguoi thita k€ theo di chiic cting nhu nhiing ngusi nhan ting
cho. Pieu 31 Luat nay khing dinh dé€ xdc dinh phan thiia k€ bit buoc thi can tap
hop tai san vén thudc vé ngudi lap di chic tai thoi diém ngusi dé qua doi bao gom
ca cdc khoan ting cho."”

5 Db Vin Pai, Ludt Thita ké' Vigt Nam — Bdn dn va binh ludn ban dn (Tdp 1), Nxb. Hong Puic — Hoi luat gia Viét
Nam, 2019, tr. 434.
Bo luat Dan sy Y (ban hanh nam 1942 va stia déi nam 2016).
Bo luat Dan sy ngay 23 thing 4 nim 1964 cua Ba Lan.
Bo luat Dan sy ngay 11 thdng 2 nam 1870 cua Malta (stia d6i Ian cudi nam 2017).
Bo luat Dan su Phdp, ban hanh nam 1804, stia d6i nam 2016.
0 Luat Thia k€ ctia Bulgaria (ban hanh thidng 1 nam 1949, stia d6i Ian cu6i thing 6 nam 2009).
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Theo Dieu 818 BLDS Tay Ban Nha nam 1889 (stia d6i, b6 sung nam 2017),
dé tinh gid tri ctia moét sudt thua k€ bit buoc thi can xdc dinh tai san con lai tai
thoi diém mé thuia k€ sau khi trit di moi khodn ng va cong thém gid tri cta bit
ky khoan ting cho nao ¢ thé quy déi thanh tién. Néu gid tri phan ting cho
vugt qud dan dén xAm pham phin luu sin danh cho ngudi thuia k€ bit buéc thi
khoan ting cho dé c¢6 thé bi cit giam."

bieu 2325 BLDS Duc nim 2002 (sia déi, bé sung nim 2021) cang quy
dinh néu nguoi lap di chic ting cho tai san thi tai san ting cho dugc thém vao
di san.”? C6 y kién nhan xét ring phdp luat Puc ¢6 nhiing quy dinh nghiém
ngit vé thiia k€ bit buoc, nhiing ngudi nay khong chi duge bao vé quyeén Igi tu
di san nguoi chét dé lai ma néu ngusi chét laing tranh luu san bing cdch chuyén
nhugng tai san trudce khi chét thi phdp luat cho phép ngusi thira k€ bit budc 14y
lai phan gid tri d6."

Phdp luat Bi sau cdc Ian sia déi van duy trl quan diém ring di sin gia dinh
ciia ngudi chét bao gom tai san tai thoi diém mdé thua k&, bi gidm di do cdc
khodn ng va dugc ting lén béi tit ca cdc khoan ting cho ma ngudi chét da thuc
hi¢n trong sudt cudc doi. Néu cdc khoan di chiic hoidc ting cho xAm pham dén
luu sdn, nhiing ngusi thita k€ bit budc c6 thé yéu cau gidm s6 tien vugt qud dé
bio v¢ phan luu san cua minh."

Tu cdc quy dinh trén, c¢6 thé thdy, 6 nhung qudc gia nay, quyén lgi cta cdc
thanh vién trong gia dinh, dic bi¢t Ia nhiing ngusi ¢6 méi quan hé mat thiét, gin
bd nhit véi ngudi dé lai di san, khong chi “khong phu thudc vao nédi dung cua
di chic” ma con ¢6 thé “khong phu thudc vao noi dung cua cic giao dich khong
c6 dén bu”, bit ké giao dich dé dugc thuc hién trudc hay sau thoi diém ngusi cé
tai san qua doi. Ditu nay gidp cing c6 ché dinh thiia k€ bit buoc, trdnh trudng
hop nguosi d€ 1ai di sdn tdu tdn tai sin cda minh trudc khi chét din dé€n xam pham
quyén loi cua ngusi thita k€ bt buoc. Suy cho cung, y nghia ctia quy dinh thuia k¢
khong phu thudc vao ndi dung caa di chic 1a bao vé cdc quyén va lgi ich hop phdp
cta chu thé ma theo truyén théng, dao diic ddng 1é phai nhan dugc mot phin di
san ngudi chét dé lai. Do d6, néu ton tai bit ky 16 héng nao din dén quyeén loi
cta nhting ngudi nay bi xAm pham thi cin khic phuc du phai di ngugc lai y chi
cua chu s6 htu tai sin. Dau sao thi ngay tit dau, quy dinh vé thia k& khong phu
thudc noi dung di chiic da bat chdp y chi cua nguoi lap di chiic va ¢6 phian chéng
lai nhing nguoi thita k& khdc. Vi vay, viéc mé rong pham vi dp dung cho ca hop
dong ting cho cung khong lam thay d6i ban chit caa ché dinh. Muc dich cuéi
cung 1a bio vé nhting ngudi thita ké bit buoc khai cdc khoan ting cho gitia nhiing
ngudi con séng tit phia ngudi lap di chic, anh huéng bit lgi dén tong gid tri di
san, kéo theo anh hudng tiéu cuc dén gid tri phian luu sin danh cho nguoi thiia ké
bit buoc.”” By dugc xem nhu gidi phdp can bing va hai hoa gitia quyén tu do cua
11 Bo luat Dan su Tay Ban Nha (dugc phé chudn ngay 24 thing 7 nim 1889 va stia d6i ngay 28 thing 6 nim 2017).
12 Bo luat Dan sy Puic (BGB), ban hanh ngay 2 thing 1 nam 2002, stia d6i Ian cudi ngay 10 thing 8 nam 2021.
13 Romnald]. Scalise Jr., “Undue influence and the law of wills: A comparative analysis”, Duke_Journal of Comparative

& International Law, Vol. 19, 2008, tr. 85
14 Renate Barbaix and Damiaan Leire, “Belgium’s inheritance law reform of 2017 and 2018, Institutional repository

IRUA, tr. 4.
15 Reinhard Zimmermann, “The compulsory portion in German Law”, Max Planck Private Law Research Paper,
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chu sé huiu tai sin véi nghia vu cua nguoi nay véi cdc thanh vién trong gia dinh,
theo d6, mot phan bit budc danh cho mot s§ thanh vién than thiét trong gia dinh
sé& dugc thuia nhan, bit ké dieéu nay ¢6 phu hgp véi mong mudn cuia ngusi chu sé
htiu tai san hay khong. C6 tdc gida nhan xét ring: “Néu can chon cho luat thiia k&
mot cin ban thi bén phan d6i véi gia dinh ¢6 thé duge coi 1a cin ban viing chic
nhit. Vi néu cong nhan ring ngusi qud ¢ c¢6 bén phan déi vdi gia dinh, vg, con
thi da gidn ti€p lam cho quyén sé htiu ¢6 mot tic dung c¢é gid tri kinh t& va khi
d6 thi can ban dao duc sé bao gom ca cin ban kinh t€”.'° Tham chi, trong thoi
gian gan day, thita k€ bit budc duge xem la biéu hién cia sy doan két gia dinh,
trao cho cdc thanh vién than thiét trong gia dinh quyén huéng moét phin di san
t61 thi€u, bit ké ho ¢6 nhu ciu trg gidp vé kinh t€ hay khong."” N6i cdch khic,
cdc giao dich ma mét nguoi thuc hién trong sudt cuoc doi ctia minh va ca sau
khi minh chét déu can tinh dén bén phan luan Iy cua ngusi nay va dé cao truyén
thong dao duc t6t dep ctua dan tdéc Viét Nam. Ve tinh kha thi caa quy dinh, da
c6 nhi¢u quéc gia duy tri ché€ dinh luu san cho ca di chic va ting cho va nhiing
nudc ké trén déu theo hé théng dan luat, duge xem la gan gui véi xa héi phdp ly
cua Viét Nam hon cdc quy dinh thuéc thong luat.

Tdc gia kién nghi mé rong pham vi dp dung ctia ché dinh thiia k€ bit buoc
cho ca nhiting giao dich dinh doat tai sin trudc khi ngusi d€ lai di san chét, thay vi
chi gidi han trong di chic nhu phdp luat hi¢n hanh. Pi¢u nay dit ra yéu ciau thay
déi tén goi cua ché dinh. Béi I, phian di san cha, me, vg, chong, con chua thanh
nién, con thanh nién ma khong ¢é kha ning lao dong dugc hudng sé khong chi
khong phu thuoc vao noi dung cua di chic ma con khong phu thudc vao noi dung
cua cdc giao dich khong ¢é dén bu khdc. That ra, ngay ca khi giéi han quy dinh
trong linh vyc thua k€ thi cang da ¢d y kién cho ring nhiing nguoi nay khong
phai nguoi thiia k€ ma la nguoi duge hudng di san - thuat ngu dugce su dung trong
Phdp l¢nh Thira k€ nam 1990. Vi néu coi day 1a “ngudi thiia k€™ thi vé nguyén tic
ho phai thudéc moét trong hai loai: hogc la ngudi thita ké theo di chiic hoic 1a nguosi
thtia k& theo phdp luat, nhung ro rang la nhém nguoi nay khong hudng thira ké
theo di chuc va cang khong hudng theo phdp luat nhu nguoi thita k€ theo phdp
luat thong thusng.”® Tham chi, ¢6 nhiing trusng hop ngudi nay bi ngudi chét
trudt quyeén huéng di san trong di chic, ma quy dinh tai khoan 3 Pi¢u 651 BLDS
nim 2015 khong xem ngudi bi truit quyén hudng di san la nguoi thiia k& theo
phdp luat.”” Dusng nhu, ho chi 1a nhém chua thé duge Nha nude bao vé¢ quyeén lgi
thong qua mét phian di san t6i thiéu ma luat cho ring ho xing ding duge hudng.
DAu sao thi viéc xudt hién nhting chu thé duge nhan di sain ngoai ngudi thiia k&

Vol. 3(19/19), 2020, tr. 289, http://ssrn.com/abstract=3499075

16 Nguyén Manh Bdch, Ché do hon sdn va thita ké trong Ludt ddn s Viét Nam, Nxb. Thanh phé H6 Chi Minh, 1995,
tr. 126.

17 Inge Kroppenberg, “Compulsory Portion”, in The Max Planck Encycopedia of European Private law, Oxford University
Press, 2012, tr. 337.

18 Va Thi Lan Huong, “Méi lién hé gitia di san thtia k&€ khong phu thudc vao noi dung di chiic vdi di sin thita k&
theo di chic”, Tap chi Nghién aiu ldp phap, s6 10, 2010, tr. 52.

19 Khoan 3 Dieu 651 BLDS nim 2015: “Nhiing ngusi é hang thiia k€ sau chi dugce hudng thira k€, néu khong
con ai 6 hang thita k€ trude do da chét, khong c6 quyén hudng di san, bi trudt quyén hudng di san hoac tit chéi
nhan di sin”. C¢ thé thdy, viéc bi trudt quyén hudng di sin trong di chuc lam mit di tu cdch thita k€ ctia nhiing
ngudi thiia k€ theo phdp luat.
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khong phai 1a dieu mdi la, nhu trusng hop cua ngusi duge di ting theo di chic.?”
Hon ntia, khi mé rong pham vi dp dung cia ché dinh sé dan dén cdch tinh phin
tai sin nhiing ngudi nay dugc huéng khic véi phuong phdp tinh mét sudt thiia ké
cho nguoi thiia k€ theo di chiic hoic theo phdp luat (ndi dung nay sé dugc trinh
bay 6 phin tiép theo). Phan gid tri nay cd thé goi la di sin bit budc hoic di sin
duong nhién, con nhting ngudi duge hudng la ngusi duge hudng di sin bit budce/
nguoi duge hudng di san duong nhién. Tdc gia kién nghi uu tién lua chon thuat
ngti “di san bit budc” va “ngusi duge hudng di san bit buoc” vi Thong tu s6 81/
TANDTC Hudng dan gidi quyét cdc tranh chip vé thiia k€ tling goi nhting ngusi
nay 1a “ngudi thiia ké bit buoc”. Tuy tén goi nay khong duge ghi nhan trong vin
ban phdp ly hién hanh nhung dugc st dung khd phé bién trong cdc tai liéu khoa
hoc va nhin chung moi nguoi déu hiéu la dang dé cap ché€ dinh nay, cung khong
xudt hién sy nhim 1an ring nhiing ngudi nay bit buoc phai nhan di sain ma khong
c6 quyeén ti chéi. Chinh vi thé, theo tic gid khi mé rong pham vi dp dung, tén
gol cua quy dinh vé “nguosi thita k€ khong phu thuoc vao noi dung cua di chuc”
nén dugc thay déi tir thanh “ngudi duge hudng di sain bit buoc”.

2. Xac dinh hop dong tang cho tai san dugc ap dung dé€ tinh di san bat buoc

Khi thay d6i pham vi dp dung cua ché€ dinh, hé¢ qua kéo theo la ¢an xdc dinh
cu thé nhiing khodn ting cho nio cin thu hoi va tinh todn gid tri tai sdn ra sao.
Phin nay sé dugc cong vao tai san hién ¢6 ctia ngudi chét tai thoi diém mé thuia k&
sau khi trit di cdc nghia vu tai san va chi phi thita k&, xem nhu di san gia dinh dé
tinh todn mot sudt thita k€ bit budc. Luu y 1a tai sin duge thu hoi khong chi ti cdc
hop dong ting cho thuin tiy ma bao gdom ca nhung trudng hop ngudi nhan tai
san ¢6 tra mét khoan tién nhung khoan tién dé khong tuong xung vdi gid tri tai
san (phan bi¢t vdi truong hop bdn vdi gid hitiu nghi). Khi d6, phan chénh léch sé
dugc tinh vao di san vdéi dieu kién sy mit can d6i gitia gid tri tai san va khodn tién
phai dugc hai bén trong hgop dong cong nhan tai thoi diém thuc hién hop dong.”!

Viéc xdc dinh nhiing khoan ting cho nao sé dugc thu hoi khong chi 1a vin
dé can bing quyén loi gitia cdic nhédm chu thé, gom chu s6 hau tai sin, ngusi nhan
tang cho va ngudi duge hudng di san bit buoc, ma con anh huéng dén lgi ich
chung cua xa hoi va cong dong. Baéi 1€, néu t61 uu héa quyén 161 cua nguoi duge
huéng di san bit buoc bang cdch thu hoi moi tai sin ting cho trong sudt cuoc doi
ngudi d€ lai di san thi ¢6 thé gay xdo tron giao luu dan sy, lam diit giy cdc giao
dich da ton tai 6n dinh va dan dén su bit an cho cdc chu thé khi tham gia giao
dich. Tdc gia cho ring can chi ra loai hgp dong ting cho chiu sy han ché cua di
san bat budc. Mat khidc, néu hop dong da dugce thuc hién qud lau trudce thoi diém
mo thiia k€ thi khong can va cang khong nén cong phin tai san d6 vao di san,
ditu nay viia vo ly vé mit ly thuyét, viia bat kha thi khi thuc hién. Do day 1a su
bé sung mdi vao quy dinh hién hanh nén dé€ hoan thién ch¢ dinh nay thi can thiét
tham khdo phdp luat nudc ngoai.

20 Ditu 646 BLDS nam 2015.
21 Oliver Arter, Fabienne Hiusermann, “Inheritance advance, inter vivos gift, sale at a preferential price - What
applies in the event of death?”, MLL Legal Ltd, tr. 4.
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Theo Bieu BLDS Thuy Si nam 1907, cic khoan ting cho theo phong tuc
khong thudc di san cta ngusi chét.?” Pieu 31 Luat Thia k€ Bulgari nim 1949
(stia dé6i, b6 sung nim 2009) ciung theo hudng loai trit nhting khoan ting cho
thong thusng theo tinh huéng lic d6.% Tuong ty, Pieu 994 BLDS Ba Lan nim
1964 khong dp dung ché dinh thtia k€ bit buoc cho cdc khoan ting cho nho
theo thong 1¢ dugce chap nhan trong cdc méi quan hé¢ nhit dinh.?* Mdn qua theo
phong tuc 1a nhting mén qua dugce ting hoic nhan trong 1& hoi hoic dip 1€ ky
nié¢m theo phong tuc. Pay thuong la nhting mon qua ¢6 gid tri thip dugce ting vao
mot su kién cy thé nhu két hon, sinh con, Tét, Gidng sinh, sinh nhat, ming khoi
bénh... va khong lam cho ngudi ting tré nén khén khé. Hoic nhu bigu 2330
BLDS Buic nam 2002 (sua d6i, bd sung nim 2021), cic quy dinh veé thiia ké bit
buoc khong dp dung cho nhiing khodn ting cho nhim thuc hién nghia vu dao
duic hoac thé hi¢n sy ton trong. Nhu vay, dé€ két luan tai san ting cho cé thuoc
nhém qua tang theo phong tuc hay khong cin xem xét tiing hoan canh cuy thé
(tinh dén yéu t8 truyeén thong, tap qudn da dugce thiét lap trong cong dong, xa hoi
hoic mét nén van hda) va so sanh véi dieu kién kinh t€ ctia ngusi d€ lai di san.

Ve mit thoi gian, phdp luat Bi duong nhu theo hudng bao v¢ t61 da quyeén loi
cta ngudi duge hudng di san bit budc. Néu mot khoan ting cho tude di di sin
bit budc, thi khoan ting cho d6 cé kha nang tré vé di san, bat ké giao dich dién
ra khi n20.? Pitu nay to ra khd nguy hi€ém va bit 6n cho cdc giao dich dan sy va
cung sé gip nhi¢u khé khin khi thi hanh. Vi vay, nén uu tién giai phdp gidi han
trong nhting khodan ting cho dugc thuc hién gin véi thoi diém mé thiia k&

bieu 994 BLDS Ba Lan nam 1964 quy dinh khong can xét dén cdc khoan
taing cho xdy ra hon mudi nim trudc thoi diém moé thua k€ cho nhiing nguosi
khong phai Ia ngudi thiia k€ Dong thoi, néu tinh di sin bit budc cho con chdu
thi khong tinh cdc khodn tang cho do nguoi chét thyc hién vao thoi diém ngusi
chét khong ¢6 con chdu, trit trudng hop thoi diém ting cho chi trude khi con
chdu chao doi chua diy ba trim ngay; néu tinh di san bit buoc cho vg/chong thi
khong tinh cdc khoan ting cho ma nguoi chét da thuc hi¢én trudce khi két hon.
biéu nay c6 thé dugce ly gidi vi hon nhan tao nén khéi diém cho cdc cip vo chong
nén quyén duge huéng di san bit budc cua ho chi ¢6 thé lién quan dén tai san
chua dugc ting cho tai thoi diém két hon.

Phdp luat Duc cung dp dung thoi gian mudi nam, thim chi ¢6 hudng din vé
viéc giam dan gid tri cdc khodn ting cho. Theo d6, Pieéu 2325 BLDS Diic nim
2002 (stra d61, bo sung nam 2021) quy dinh: “Gid tri khodn ting cho dugc tinh
day du trong nim dau tién trudc thoi diém mé thuia k€ va dugce tinh it hon moét
phan mudi trong mdi nam trudc thsi diém moé thiia k€. Néu di musi nim troi
qua ké tu khi thyc hién viéc ting cho thi khong tinh khoan ting cho d6 nta”.?’
C6 thé thiy, thay vi bién phdp nghiém ngit “tit ca hoic khong c¢6 gi”, phdp luat

22 B¢ luat Dan su Thuy Si ngay 10 thdng 12 nam 1907.

23 Luat Thia k€ cta Bulgaria (ban hanh thdng 1 nam 1949, stia déi Ian cu6i thang 6 nam 2009).

24 Bo luat Dan su ngay 23 thing 4 nim 1964 cua Ba Lan.

25 B¢ luat Dan sy Duic (BGB), ban hanh ngay 2 thing 1 nam 2002, stia d6i Ian cudi ngay 10 thing 8 nim 2021.
26 Bo luat Dan su ngay 23 thing 4 nim 1964 cua Ba Lan.

27 B¢ luat Dan sy Puic (BGB), ban hanh ngay 2 thing 1 nam 2002, stia d6i Ian cudi ngay 10 thing 8 nim 2021.
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Duic di ¢6 cdch tiép can 6n hoa hon la “giam sit dan dan”.?

Trong khi d6, phdp luat Thuy Si dit ra thoi gian han ché chi bing mét nua
quy dinh trén. Cu thé, Dieu 572 BLDS Thuy Si nim 1907 quy dinh cdc khoan
taing cho ma ngudi chét giu lai quyén ty do hay bo hoic duge thyc hién trong
nim niam trudc khi nguoi dé qua doi, ngoai trii cdic moén qua ting thong thuong
theo phong tuc, cting thudc pham vi dieu chinh cta ché€ dinh thita k& bit buoc.”

Phdp luat Th6 Nhi Ky tham chi rit ngin khoan thoi gian nay chi con mot
nim. Theo Di¢u 565 BLDS Thé Nhi Ky nam 2001, du ngudi ting cho khong
giti lai quyeén tu do hiy bé hgp dong ting cho thi nhung khoan ting cho dugc
thyc hi¢n trong vong médt nim trudce thoi diém mé thita k€ van thuoc dién bi
thu hoi, trit cdc khoan ting cho theo thong l¢.

Tdc gia cho rang, khi dp dung bit ky quy dinh mdi nao cing can cin trong
thyc hién tting budc. Thuc t€, kho ¢d thé kiém sodt ciing nhu thu hoi tai san ting
cho da dugc thuc hi¢én tii musi nim trude. Thay vao d6, thoi han nim nim la
vita du, dau sao thi cang rit hi€m truong hgp mot ngudi du dodn trude cdi chét
ctia minh dén nim niam dé tdu tdn trudc tai san, nhung néu dp dung thsi han mot
nim thi lai khong dam bao an toan trudc nguy co ngudi chét “né” quy dinh caa
luat. Vi vay, trong giai doan diu, chi nén dp dung ché dinh nay cho nhiing khoin
tang cho ma nguoi ting cho bao luu quyeén tu do huy bd hgp dong ting cho hoic
hop dong dugc thuc hién trong vong nim nim trudc khi nguoi dé lai di san chét.

Ve thoi diém dinh gid tai san, c¢é qudc gia quy dinh khdc nhau déi véi dong
san va bat dong san. Pieu 31 Luat Thia k€ Bulgaria nim 1949 (sua d6i, b6 sung
nim 2009) hudng dan gid tri khoan ting cho dugc thu hoi sé xdc dinh theo gid
tai thoi diém moé thuia k€ d6i véi bat dong san va tai thoi diém ting cho déi véi
dong san. Tham chi, ngay ca khi tai sin tang cho da dugc nguoi nhan ting cho
chuyén nhugng cho nguoi khéc thi giao dich vin ¢é thé bi huy bo néu viéc
chuyén nhugng dién ra trong vong moét nim ké tii thoi diém mé thua k& hoic
sau khi nguoi duge huéng di san bit buoc khéi kién yéu cau duge nhan dua suit
thtia k€ ciia minh nhung quyén 191 cua nguoi nay khong duge dam bio, theo quy
dinh tai Piéu 37 Luat Thia k& Bulgaria nim 1949 (sua d6i, bé sung nam 2009).

O Phip, Pitu 922 BLDS niam 1804 (stia déi, bé sung nam 2016), khong
phan bi¢t tai san ting cho la dong sin hay bit dong sin ma théng nhit st dung
gid tai thoi diém mé thua k&, dong thoi luu y 1a phai xét theo tinh trang tai san &
thoi diém taing cho. Di¢u nay con cho biét néu tai san ting cho di dugc chuyén
nhuong thi tinh gid tri tai thoi diém chuyén nhuong; néu cd sy thay thé tai sin
thi tinh gid tri cta tai sin mdi tai thoi diém moé thuia k€ theo tinh trang tai sin
vao thoi diém thay thé, trii trudng hgp tai san thay thé do ban chét ty nhién nén
khong thé trdinh khoi viéc hao mon gid tri.

Tuong ty, PBieu 995 BLDS Ba Lan nam 1964 xdc dinh gid tri cua tai san tang
cho theo tinh trang tai sin vao thoi diém ting cho véi gid tai thoi diém mé thia
k& Quy dinh nhu vay la hgp 1y vi ro rang 1a ké tii thoi diém tang cho, ngudi nhan
ting cho chiu trich nhi¢m vé sy thay doéi gid tri tai sain nén nguoi nay can hoan tra

28 Reinhard Zimmermann, tldd.
29 B¢ luat Dan sy Thuy Si ngay 10 thdng 12 nam 1907.
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gid tri tai san theo tinh trang cda tai san tai thoi diém thuc hién giao dich va tinh
theo gid tai thoi diém mé thiia ké.

Nhu da trinh bay, phdp luat Puc ghi nhan nguyén tic “gidm suit dan dan” khi
tinh todn gid tri tai san dugc thu hoi, cy thé Ia chi nhiing tai sin duge ting cho
trong nim gan nhit trudc khi nguoi dé lai di san chét thi mdi ¢ thé thu hoi toan
bo gid tri, cang ngugc thoi gian vé trudc thl phan trim gid tri tai san ¢6 thé thu hoi
cang giam. Theo tdc gia, giai phdp nay c6 thé xem nhu moét phuong phdp dinh tinh
dé trit di hao mon ty nhién cua tai sin nhung khd nghiém ngat va khong thé dung
trong moi trudng hop. Tdc gid cho ring quy dinh hop 1y 1a thu hoi gid tri tai sin
ting cho theo hi¢n trang tai thoi diém thuc hién giao dich véi gid tai thoi diém mé
thiia k&, ¢ xét dén cdc hao mon tu nhién trong qud trinh su dung.

Tém lai, tai san gia dinh d€ tinh mot sudt di san bit buodc bao gom tai san hién
c6 tai thoi diém mé thiia k€ trit di cdc nghia vu tai san va chi phi thiia k€, sau d6
cong thém tit ca tai san ting cho dugc thuc hién trong vong nim niam trudc khi
nguoi dé lai di san chét, trii cic khoan ting cho thong thuong theo phong tuc. Gid
tri dugc cong gia dinh la gid thi trudng tai thoi diém mé thia k€ tinh theo hién
trang tai san khi thuc hién giao dich ting cho ¢6 trii di cdc hao mon ty nhién.

Sau khi xdc dinh di san gia dinh, viéc ti€p theo la tinh gid tri mot sudt di
san bit buoc. Ve vin dé nay, cdic quéc gia ¢6 quan diém rit khic nhau. Mot s
nudc phan biét nhiing ngudi thiia k€ bit budc, nhu Pitu 913 BLDS Phdp nam
1804 (stia d61, b6 sung nim 2016) quy dinh phin tai sain dung dé€ ting cho hoic
thita k€ theo di chic khong duge vugt qud mot nua s6 tai sin néu tai thsi diém
nguoi nay chét cé mot ngudi con; khong duge vuot qud mét phan ba néu ¢é hai
ngudi con; khong vugt qud mot phan tu néu ¢ ti ba ngudi con trd lén; Dicu
914-1 ¢6 nod1 dung tuong tu nhung dp dung cho nguoi thiia k€ la vo hoic chong
con séng va chua ly hon, trong trudng hgp d6, khong duge taing cho hoac dé
thtia k€ theo di chic vugt qud ba phan tu s§ tai sin.”” Phdp luat Thuy Si cung
quy dinh cho con chdu tryc hé phan thiia k€ bit buoc nhiéu hon cha me hay
vo chong, cu thé, DBieu 471 BLDS nam 1907 nudc nay cho biét con chdu tryc
hé¢ dugc hudng t6i thi€u ba phian tu suit thua k&€ hop phdp, trong khi cha, me
hoic vg, chong chi duge huéng mot nua suit nay.’! Tuong ty, Dieu 506 BLDS
Thé Nhi Ky nam 2001 phan biét nhtng ngusi thiia k€ bit buoc khdc nhau ¢é
phan luu sin khdc nhau nhu sau: luu sin cho con cdi 1a mot nua sudt thua k& hop
phdp; luu san cho cha, me 1a mot phin tu sudt thita k€ hop phdp; luu sin cho vg,
chong la toan bo sudt thiia k€ hgp phdp néu vg, chong cung thiia k& véi con chdu
hoidc cha me, va ba phin tu suit thua k& hgp phdp trong cdc truong hop khic.

Viét Nam theo hudng khong phan biét gid tri moét sudt di sin khong phu
thuoc vao nédi dung cua di chic caa nhiing ngusi thua k& bit budc khdc nhau.
Tdc gid cho ring néi dung nay khong ¢ bat cap gi va cé thé duy tri quy dinh hién
hanh. Béi l¢, viéc mét s6 c¢d nhan duge hudng di san bit budc khong chi nhim dam
bao sinh ké& cho nhiing chu thé yéu thé€ ma quan trong hon ca la duy tri va cung
¢6 tinh cam gia dinh cang nhu phdt huy truyén théng t6t dep ctua dan toc. Leé di

30 B0 luat Dan su Phdp, ban hanh nam 1804, stia d6i nam 2016.
31 B¢ luat Dan su Thuy Si ngay 10 thdng 12 nam 1907.
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nhién 12 khong thé xép thu ty tinh cam cha con, me con hay tinh cam v¢ chong
la quan trong hon. Nhu vay, can ldy toan b¢ di san gia dinh chia déu cho nhting
ngudi thita k&€ theo phdp luat, sau d6 1dy hai phin ba cua moét sudt nay lam sudt di
san bit budc. Luu y Ia né€u ban than ngudi duge hudng di san bit buoc da duge
ting cho hay thtia k€ trudc d6 (du theo di chiic hay theo phdp luit) thi can trii di
nhting gi ho di nhan va chi duge bé sung phin con thiéu.

Cidc qudc gia khd théng nhit trong thu tu cha thé chiu trdch nhi¢m bio dim
quyeén loi cho ngusi duge hudng di san bit buoc. Phin tai sin ting cho sé khong bi
riit bét chiing nao phan ctia nhiing ngusi thiia k€ khdc van du dé€ bu vao di san bit
buoc. Bieu 555 BLDS Italy nim 1942 (sta d6i, b6 sung nim 2016) quy dinh: “Cic
khoan ting cho khong bi giam cho dén khi hét gid tri tai san dugce dinh doat trong di
chuc”. bieu 1818 Luat Thiia k€ Malta nam 1870 (sta d61, bé sung nam 2017) cung
khong cho phép cidt giam tai san ting cho cho dén khi dung hét tai sin dugc dinh
doat theo di chic va néu phai nit tii tai san ting cho thi sé thuc hién tii an ting cho
cudi cung va cu thé tiép tuc dén cdc Ian ting cho trudc dé. Pieu 922 BLDS Phdp
nam 1804 (sta d6i, b6 sung nim 2016), chi c6 thé nit bét tai san ting cho sau khi da
tan dung hét di san d€ lai theo di chiic; néu can phai rit bdt tai san ting cho thi tién
hanh tii [an ting cho cudi cung va tiép tuc ngugc lén cho dén nhiing Ian ting cho
dau tién. Tuong ty, Pieu 1001 BLDS Ba Lan nim 1964 quy dinh trong s6 nhting
ngudi duge ting cho, nguoi duge ting cho trudce chi chiu trich nhiém hoan lai cho
ngudi thiia k€ bit budc néu ngusi thia k€ bit buoce khong thé nhan duge phan bé
sung tit ngudi dugce ting cho sau. Quan diém rut [an lugt tii nhiing ngudi nhan ting
cho theo thu ty thoi gian tit muédn nhit dén sém nhit cang dugce thé hién tai khoin
3 bieu 2329 BLDS buic nim 2002 (sta d6i, b6 sung nam 2021).

C6 thé thdy, mac du tai san ting cho dugc tinh trong di san gia dinh nhung
khong phai ltic nao ngudi nhan ting cho cung phai thuc hi¢n nghia vu hoan lai trén
thuc t€. Trudc hét, phdp luat sé yéu cau nguoi thita k€ dung di san ho nhan dugc
dé dam bao quyén 1¢i cho ngudi duge hudng di san bit buoc. Chi khi nao di san
ngudi chét dé lai khong du thi nhiing ngusi nhan ting cho, [an lugt tit ngudi nhan
gan nhit, phai thanh todn phin con thi€u cho ngusi dugc hudng di sin bit budc
trong pham vi tai san ting cho ma minh dugc nhan. Khi ban dén vin dé hoan tra
tai san thi phuong thiic hoan trd rit quan trong, tra 161 cho cau héi ngusi nhan ting
cho phii tra hién vat hay tra gid tri. Tai Viét Nam, vi¢c ngudi thira k& khong phu
thuoc vao ndi dung cta di chic duge nhan hién vat hay gid tri di sin cang chua ¢6
cau tra 161 r6 rang tii géc do van ban.

Theo tdc gid, ch€ dinh nguoi thita k€ khong phu thudc vao néi dung cua di
chuic v6n da phan nao bat chip y chi cua chu sé hiiu tai san, ngudi ma ding 1é ¢6
toan quyén trén tai san ciia minh, nén viéc xam pham y chi nay cin gidm thiéu xuéng
muc thip nhit. Vi vay, mét khi ngudi chét da ting cho tai san 1a hién vat hoic chi
dinh nguoi thiia k€ theo di chiic nhan hién vat thi chi nén cho ngusi duge hudng di
san bit budc nhan gid tri. Do d6, ngusi nhan ting cho khong nhit thiét phii hoan tra
tai san bang hién vat ma dugc lya chon phuong thiic hoan trd. Pay ctng la giai phdp
dugc cdc nudc ghi nhan, nhu 6 Thuy Si, Bieu 628 BLDS nam 1907 quy dinh khi
dua tai sin vao khéi di san gia dinh thi nguoi nay ¢6 thé dung hién vat hoic quy ra
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gid tri. DBieu 2329 BLDS Diic nam 2002 (stia d61, bé sung nam 2021) ghi nhan cho
ngudi duge hudng di san bit buoc quyeén, theo cdc quy dinh vé viéc tii bd sy lam giau
bat chinh, yéu ciu ngudsi nhan ting cho tii bo tai sin da nhan va nguoi nhan taing cho
¢6 thé trdnh viéc hoan tra hi¢n vat bing cich thanh todn gid tri.

Nha nudc ton trong quyén ty dinh doat cua chu sé hau nhung dé dam bio
su hai hoa gitia 161 ich cua cdc thanh vién trong gia dinh, dua trén nhing chuin
muc dao dic va truyén théng van héa nudc nha, phdp luit cin can thiép 6 muic do
nhit dinh vao quyeén dinh doat tai sin hgp phdp ctia mot cd nhan. Su can thi¢p nay
khong nén chi gidi han trong linh vyc thiia k€ ma can tic dong dén ca moét s6 hop
dong ting cho dugc chu s6 hau thuyc hién trong khodng thoi gian nhit dinh trudce
khi chét. Tuy nhién, tai san ting cho dugc dung dé tinh di san gid dinh sé khong
bi thu hoi trén thyc t€ néu quyén lgi ctia ngusi hudng di sin bit buoc da dugce bao
dam bang di san hi¢n c6 cung nhu cdc khoan ting cho mdi thuc hién sau nay. @
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