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Tom tat
Quyén im lgng dugc quy dinh tai Vi¢t Nam trong B¢ ludt T6 tung hinh sy nam 2015, dp dung cho
nguoi bi giir, nguvi bi bdt, nguoi bj tam gin, bj can, va bi cdo. Pham vi quyén nay & Vi¢t Nam hep hon
so véi mgt s6 quéc gia nhu Hoa Ky va Nhdt Bdn, noi khong chi nguoi bj bugc téi ma cd cd nhdan khéng
bi bugc téi cang cé quyén giit im lang triudc mot s6 cdu héi nhdt dinh dé tranh ty bugc tgi. Bai viét phdn
tich ly do tai sao mét s6 quéc gia trao quyén im lgng cho cd nhdn khéng bi budc t6i, trong khi Viét Nam
khéng ap dung quy dinh nay, dong thoi dé xudt mot s6 kién nghi nham hoan thién phdp ludt Viét Nam.
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Abstract
The right to silence was introduced in Vietnam under the 2015 Criminal Procedure Code and applies
to arrested persons, detainees, suspects, and defendants. This right is more limited in Vietnam than in
other countries, such as the United States and Japan. In those countries, accused individuals and those not
formally charged have a right to remain silent to prevent self-incrimination. This right allows non-accused
individuals to remain silent in response to specific questions, though they must reasonably explain their
silence. The article analyzes why some countries grant a right to silence to non-accused individuals while
Vietnam does not, and it provides recommendations for improving Vietnamese law accordingly.
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hong thuong, trong khoa hoc phdp ly, quyén im ling (right to silence) va

quyeén khong tu buoc toi (privilege against self-incrimination) dugc hiéu tuong

duong nhau va thé dung thay thé€ cho nhau.' Trén thuc té, theo cdc phdn quyét cua
Toa dn t61 cao Hoa Ky hodc cdc tai li¢u hoc thuat quéc t€, cic khdi niém quyén im
ling va quyén khong tu buéc to1 dugce st dung thay thé cho nhau va ¢6 sy phan
dinh rit mo nhat. Tuy nhién, khi can sy phan biét r6 hon, thi quyén im ling réng
hon va bao trum ca quyén khong tu budc to1, béi quyén khong tu budc to1 ¢
nghia [a khong buoc t6i chinh minh, con quyén im ling con c¢6 thé hiéu theo nghia
khong budc téi chinh minh va ngusi khdc. Do d6, ¢6 thé xem quyén khong tu
buoc téi la quyén im ling theo nghia hep, hay con goi la quyén im ling tuong déi.
Quyén im ling 1a quyén mdi duge gidi thiéu tai Viét Nam trong Bo luat

T8 tung hinh sy (BLTTHS) nam 2015. Hi¢n nay, Viét Nam quy dinh quyén
im lang tuong d6i cho nim chua thé duge thy huéng gom ngudi bi git trong
trudng hop khian cip, ngusi bi bit, ngusi bi tam giti, bi can, bi cdo. Trong bai
viét nay, nhing chu thé trén duge goi chung 1a ngusi bi budc téi.? Cha thé

1 Wendmagegn Gebre Fantaye, “The right of silence and privilege against self<incrimination in criminal proceed-
ings: An appraisal of the ethiopian legal framework™, Bahir Dar University Journal of Law, Vol. 4(2), 2014, tr. 337,
https://heinonline.org/HOL/P?h=hein journals/bahirdjl4&i=348

2 Theo quy dinh tai diém d, khoin 1, Pieu 4 BLTTHS nim 2015, ngudi bi budc toi chi bao gom ngusi bi bit,
ngudi bi tam giti, bi can, bi cdo ma khong c6 ngudi bi giti trong trudng hop khén cip. Pong thoi, tai Bieu 58
BLTTHS nim 2015 quy dinh vé quyén va nghia vu ctia ngusi bi giti trong trusng hop khin cip, ngusi bi bt thi
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dugc huéng quyén im lang tai Viét Nam c¢6 phan hep hon moét s6 qudc gia
khdc nhu Hoa Ky va Nhat Ban. Tai cdc qudc gia nay, khong chi ngusi bi budc
to1 duge hudng quyén im ling ma ca cic c¢d nhan khong bi budc toi cung cd
quyén im ling tuong déi, hay con goi Ia quyén khong tu buoc toi. Cd nhan
khong bi buoc té1 cé thé gin im ling khi d6i mit véi moét s6 cau hoi nhit
dinh va ho phdi dua ra sy gidi thich phu hgp déi véi sy im ling cua minh.

Hién nay, tai Viét Nam, ¢ moét s6 nghién cdu vé quyén im ling va quyén
khong tu budc té1. Tuy nhién, cdic nghién ciu nay cha yéu phan tich cic quyén
nay trong béi canh chu thé thy huéng quyén la ngudi bi budc toi ma chua de
cap cdc cd nhan khong bi buoc toi trong t6 tung hinh sy.” Bai viét ti€n hanh
nghién ciu vé quyén im ling cia cd nhan khong bi budc t61 va lam ré nguyén
nhin vi sao mot s§ qudc gia trao quyén im ling tuong déi cho cd nhan khong
bi buéc té1. Trong bai viét, ngudi viét si dung nhiéu phuong phdp nghién ciu
két hop, trong d6 chu yéu la nghién ciu so sinh, nghién ciu hoc thuyét phdp
ly va phan tich vu dn dién hinh. Bai viét lya chon Hoa Ky va Nhat Bian lam
hai quéc gia dién hinh d€ so sinh, béi day 1a hai quéc gia da sém quy dinh ve
quyén im ling cho ngudi bi budc té1 va cid ngusi khong bi budc toi: Hoa Ky
tit nam 1787 trong Tu chinh dn thd 5, va Nhat Ban ti Hién phdp nam 1946.
Mit khdc, day la hai quéc gia theo cic mo hinh t6 tung khdc nhau 6 cdc chau
luc khdc nhau, thé hién ring viéc quy dinh quyén im ling cho cd nhan khong
bi buéc té1 khong phai la hién tugng cd bi¢t. Tu d6, bai viét chi ra nhting vin
dé phdp ly c6 thé xuit hién tai Viét Nam va dua ra mét s6 ggi mé hoan thién.

BLTTHS chi quy dinh vé ngui bi gitt trong trusng hgp khédn cip, ngusi bi bit trong trusng hgp pham toi qua
tang, va ngudi bi bit theo quyét dinh truy na c6 quyén ma lai khong quy dinh vé ngudi bi bit trong trudng hop
bi giti khin cip. Nhu vy, ngusi bi bit trong trudng hop bi gitt khin cip tuy duge xem 1a ngusi bi buoc t6i theo
Dieu 4 BLTTHS 2015, nhung lai khong ¢ quyén va nghia vu phdp ly theo Bieu 58 BLTTHS 2015. Pay 1a thiu
s6t va bit hop ly vé quy dinh cia ngusi bi giti trong trusng hop khin cip va ngudi bi bit trong trusng hop bi
gitt khin cip. Mit khdc, Bieu 110 BLTTHS nam 2015 quy dinh vé bién phdp gitt ngusi trong trudng hop khin
cdp va bién phdp bit ngusi bi gitt trong trudng hop khin cip véi cling cin cu thuc hién cdc bién phdp ngin chin
nay. Nhu vay, ¢6 thé suy dodn, da c6 su dong nhit gitia ngusi bi git trong trudng hop khin cap va ngusi bi bit
trong trudng hop bi gitt khin cip, do d6 chi can quy dinh quyén va nghia vu ctia ngudi bi giti trong trudng hop
khin cip ma khong can thiét phai quy dinh quyén va nghia vu ctia ngusi bi bit trong trusng hop bi giti khin cap.
Do d6, tic gid cho ring ngudi bi gitt trong trudng hop khin cip thuc chit cing [a ngusi bi buoc toi do
ho ¢6 dia vi phdp ly giéng véi ngudi bi bit trong trusng hop khin cip, ho bi dp dung bién phip giti ngusi
tuong tu cin cd phdp ly véi bién phdp bit ngusi, va ho déu bi gidi han ty do than thé nhit dinh bing mot
quyét dinh t6 tung chinh thiic d6i vdi ho. Vi vy, thuat ngtt “ngudi bi buoc t61” duge st dung trong bai
viét nay ¢6 su khdc biét so véi quy dinh tai diém d, khoan 1, Pitu 4 BLTTHS, theo dé “ngudi bi budc
t01” bao gom: ngudi bi giti trong trudng hop khin cip, ngusi bi bit, ngusi bi tam gid, bi can, va bi cdo.

3 Mot s6 nghién ctiu déng ké nhu nghién ciiu “ Bio ddm ‘quyén im ling’ cta bi cdo trong hoat dong xét xti so
thdm cdc vy dn hinh sy” cia tic gid Vo Quéc Tuin dang trén Tap chi Nghién aiu ldp phdp, s6 13(413), 2020;
nghién cdu “Ban vé quyén im ling cta bi can, bi cd0” cua tic gid Pham Minh Tuyén ding trén Tap chi Toa dn
nhdn ddn, s6 23, 2019; nghién ctu “Hoan thién quy dinh cta phdp luat vé quyén im lang ctia ngusi bi buodc toi
trong t6 tung hinh sy” cta tdc gid Tran Trong Hoan va Phan Xuan Linh ding trén Tap chi Kiém sat, s 14, 2024;
nghién ciu “Quyen im ling cua bi cdo trong xét xtt vu dn hinh sy” cta tdc gid Tran Van Hung ding trén Tap
chi Ludt su Viét Nam, s6 09, 2021; nghién ciu “Quyén im ling ctia ngusi bi buoc t6i theo Bo luat TS tung hinh
sy nam 2015: mot s¢ ddnh gid va kién nghi hoan thién” cta tic gia Va Thi Quyén ding trén Tap chi Nha nudc
va Phdp ludt, s6 12, 2017. T4t ci cdc cong trinh nghién cdu néu trén, cing nhu hau hét cdc cong trinh khdc ve
quyén im ling tai Viét Nam déu chi tip trung nghién ciu vé quyén im ling cia ngusi bi budc toi. Ngoai ra,
c6 moét s6 nghién ctiu ¢ dé cap dén quyeén im ling cua ngusi khong bi buoc téi. Tuy nhién, cic nghién ciiu
nay chi dé cap dén noi dung nay nhu mot phan cia nghién ciiu chu khong di sau noi dung nay, dién hinh nhu
nghién ciu “Quyeén im ling trong t6 tung hinh sy va mot s6 van dé ly luan” cua tic gia Vo Minh Ky ding trén
Tap chi Toa dn nhdn ddn, s6 24, nam 2018 va nghién ctiu “The suspect’s right to silence in Viet Nam” cuta tic
gid Lam Tién Dung ding trén Asia-Pacific Journal on Human Rights and the Law, No. 17, 2016.
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1. Quyén im lang va chua thé thu huéng quyén im lang

Quyén im ling dugc thiia nhan nhu [a mét quyén con nguosi co ban theo quy
dinh ctia luat qudc t€ ctng nhu quy dinh phdp luat nhitu quéc gia. O cip do quéc
t&, Cong udc quoc t€ vé Cdc quyén dan sy va chinh tri nam 1966 (International
Covenant on Civil and Political Rights, ICCPR) quy dinh ring moét cd nhan khi d6i
mit vdi cdo budc hinh sy khong thé bi budc cho 161 khai chéng lai minh hoic
nhin minh c6 toi.* Tai chau Au, Cong udc chau Au vé quyén con ngudi nim
1950 (European Convention on Human Rights, ECHR) khong ghi nhan truc tiép
quyeén im ling nhu la mot quyén co ban trong t6 tung hinh sy. Tuy nhién, thong
qua cdc phin quyét ctia Toa dn nhan quyen chau Au (European Court of Human
Rights, ECtHR), quyén im ling thuong dugc xem la mét thanh t6 cua quyén duge
xét xu cong bing va c¢é méi lien he¢ chit ché véi quyén dugce suy dodn vo toi 1a
nhiing quyén dugc bio v¢ béi ECHR.”

O cip do qudc gia, hau hét cdc quéc gia trén thé gidi déu ton trong va bio
vé quyén im ling vdi cdc muic do khdc nhau.® Dién hinh, Tu chinh dn thi 5 cua
Hién phdp Hoa Ky quy dinh khong ai bi bu¢c phai tré thanh nhan chiing chéng
lai minh trong bit k¥ vu dn hinh sy nio.” Tuong tu, Piéu 38 cia Hién phdp Nhat
Bin cung quy dinh “Khong ai bi budc dé cho 161 khai chéng lai minh”.* Cé thé
thdy, Hién phdp cua cic qudc gia nay khong dé cap truc ti€p quyén git im ling
(right to silence/right to remain silenf) ctia nguoi bi budc té1, ma cic quy dinh nay nhin
manh quyén khong tu budc téi chinh minh (privilege against self-incrimination) déi
v61 moi cd nhan. Chi khi trao quyén hién dinh nay vao cdc chu thé cu thé trong t§
tung, nd1 ham vé quyén im ling mdi xudt hién ro rét véi cdc miic d6 khdc nhau.

Cu thé, tai Hoa Ky, nghi pham va bi cdo trong vu dn hinh su dugc trao
quyén im lang tuyé¢t d6i. Nhiing cha thé nay ¢6 quyén vién din Tu chinh dn
thd 5 d€ ti choi tra 161 moi cau hoéi duge dit ra doi véi ho, bat ké cau tra 161 cé
thé mang thong tin budc tdi ho hay khong.” Khi bit gitt mot nghi pham, luc
lugng hanh phdp phai ngay 1ap tic thong bdo véi ho ring “Ban ¢6 quyén gitt im
ling” (Nguyeén van: You have the right to remain silent), day 1a 161 canh bdo Miranda
mang tinh biéu tuong cua tu phdp hinh su Hoa K¥." Ngoai nghi pham va bi cdo,
nhting cd nhan khdc trong xa hoi cang ¢6 quyén vién din Tu chinh dn thd 5 dé
tit chdi tra 161 cau hoi ma lyc luong hanh phdp va tu phdp dat ra véi ho, nhung
v6i pham vi hep hon la chi trong trusng hop cau tra 161 ¢6 thé dan dén thong tin
buoc téi chinh ho. N6i cich khidc, nhting chu thé nay chi duge huéng quyén im
ling tuong déi - im ling trudc nhing ciu héi ¢6 thé dan dén cau tra 161 mang
tinh ty budc toi ma khong thé im ling trudc nhting cau hoi khdc. Trong dn 1¢

4 biéu 14, khodn 3(g), Cong udc Qudc t€ nim 1966 vé cdc Quyeén Dan sy va Chinh tri.

5 John Murray v. The United Kingdom, Application no. 18731/91, (ECtHR, 8 Feb 1996), 45; va Saunders v. The
United Kingdom, Application no. 19187/91 (ECtHR, 17 Dec 1996), 68

6 Fenella M.W. Billing, The right to silence in transnational criminal proceedings: Comparative law perspectives, Japan:
Springer, 2016, tr. 43

7 Nguyén vian: “No person shall be compelled in any criminal case to be a witness against himself”.

8 Nguyén vin: “No person shall be compelled to testify against himself”. Xem ban dich ti€ng Anh cua Bé Tu phdp
Nhat Ban tai https://www japaneselawtranslation.go jp/en/laws/view/174, truy cap ngay 11/11/2024.

9 Xem thém Salinas v. Texas, 570 US, 2013; Griffin v. California, 380 US 609,1965; Miranda v. Arizona, 384 US
436,1966.

10 Nim 2000, Toa dn t6i cao Hoa Ky da thita nhan cinh bdo Miranda Ia “moét phin ctia nén vian héa Hoa Ky”
(nguyén vin: “have become part of our national culture”). Xem dn 1¢ Dickerson v. United States, 530 U.S. 428, tr. 443.
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Ohio v. Reiner, 532 U.S. 17 (2001), Toa dn t6i cao khing dinh quyén im ling &
Tu chinh dn thu 5 chi dp dung déi véi nguoi lam ching khi ho ¢6 ly do chinh
ddng cho ring cau trd 161 ¢6 thé khién ho d6i mit véi cdo budc hinh sy."! Ngusi
vién dan quyén phdi giai thich cho ly do im ling cua minh béi cdc luan cu
ctng nhu ching cu dé thuyét phuc thim phdn ring cau tra 16i ¢6 nguy co thuc
su ¢6 thé din dén mot cdo budc hinh sy, thay vi la tuéng tugng va suy dodn.'”

Lyc lugng hanh phdp c6 thé vugt qua tré ngai ctia quyén im ling tai Tu
chinh dn thd 5 néu ho trao cho nguoi lam ching moét sy mién trit (immunity),
theo d6 co quan cong t6 khong duge phép st dung thong tin trong 161 khai cua
ngudi [am ching dé tién hanh budc toi ho.” Vé6i sy mién trir, lyc lugng hanh
phdp da loai béd yéu t6 “tu budc to1” bdi thong tin tu budc toi trong 161 khai
da khong thé dugc si dung d€ buodc téi ngudi cho 161 khai. Pieu nay viia ddm
bdo hiéu qua gidi quyét vu dn khi vy dn d6 can thong tin tu 161 khai cua nguoi
lam chuing, vita dam bao quyén khong tu buéc té1 chinh minh cua nguoi lam
chiing. Ch¢ dinh mién trit nay thudng dugce gin vdi ché€ dinh thoa thuan nhan
toi (plea bargain), véi mot dang thiic cu thé 1a thoa thuan truy t6 (charge bargaining).

Tuong ty, tai Nhat Ban, nghi pham va bi cdo trong vu dn hinh su cting dugc
trao quyén im lang tuyét déi, dugce giti im ling hodc tit chéi tra 161 bat ky cau hoi
na0, bt ké cau tra 16i c6 chia dung thong tin budc toi."* Ngugce lai, ngusi lam
ching trong thu tuc t6 tung hinh sy hoic t6 tung dan su chi ¢6 quyén im ling
tuong déi, nghia la ho ¢d thé tu chdi tra 161 nhiing cau hoéi ¢ thé din dén thong
tin buoc toi chinh ho P

Tuy nhién, Nhat Ban lai khong dp dung co ché€ mién trii lam chiing nén co
quan hanh phdp khong thé buoc ngusi lam chiing cho 161 khai néu ho st dung
quyeén im ling va dua ra ly do hgp ly. Theo Toa dn t61 cao Nhat Ban, viéc khong
chdp nhan co ch€ mién trir 1a béi vi BLTTHS Nhat Ban khong ¢6 quy dinh vé
mién trif va cd ché nay cung khong phtt hgp vdi tinh than cuaa luat t6 tung hinh su
Nhat Ban.'* C6 thé thdy, trong truyén théng ctia t6 tung hinh sy Nhat Ban, thoa
thuan nhan té1 khong duge chip nhan nén viéc mién trii khong ¢é co sé nhu tai
Hoa K¥. Tuy nhién, ké tti nim 2018, Nhat Ban da chinh thic quy dinh ché dinh
thoa thuin nhan to1, dong thdi moét s§ toa dn dia phuong cting bit dau chip nhan
ché€ dinh mién tri. D vay, s6 lugng va pham vi dp dung van con han ché€ nén
chua thé két luan dugc hién tai ché dinh mién trii liéu c6 duge chip nhan chinh
thuic va rong rii tai Nhat Ban hay khong."”

11 Nguyén van: “The Fifth Amendment privilege’s protection extends only to witnesses who have a reasonable cause to appre-
hend danger from a direct answer.

12 Steven M. Salky, and Paul B. Hynes, The privilege of silence: Fifth amendment protections against self-incrimination, Sec~
ond edition, Chicago, Illinois: American Bar Association, 2014, tr. 139-140.

13 Xem Kastigar v. United States, 406 U.S. 441 (1972).

14 Xem bieu 198 (2), bitu 291 (2), va bigu 311 (1), Bo luiat TS tung hinh sy Nhat Ban nam 1948.

15 Diéu 146 Bo luat TS tung hinh sy Nhat Ban nim 1948; Dieu 196 Bo luat T6 tung dan su Nhat Ban nam 1996.

16 Masahito Inouye, “Witness immunity and bargain justice: A look at the japanese concept of the adversary sys-
tem”, in The japanese adversary system in context: Controversies and comparisons, edited by Malcolm M. Feeley and
Setsuo Miyazawa,New York: Palgrave Macmillan, 2002, tr. 177-178.

17 Shinpei Suzuki and Yuina Takada, “Only 3 cases of plea bargaining in 5 years since its introduction in Japan,”
The Japan News, 7 June 2023, https://japannews.yomiuri.co.jp/society/crime-courts/20230607-114741/,
truy cap ngay 05/12/2024; Kenji Tatsumi and Kim Suyeong, “New immunity system used for first time
in Tokyo District Court,” The Mainichi, 19 June 2018, https://mainichijp/english/articles/20180619/
p2a/00m/0na/027000c, truy cap ngay 05/12/2024.



88 TAP CHI KHOA HOC PHAP LY VIET NAM SO 11(195)/2025

Nhu vay, tai Hoa Ky va Nhat Ban, quyén im ling va quyén khong tu buédc
to1 déu c6 cung mot co s6 phdp ly tit Hién phdp, su phan hda chi dién ra khi dp
dung vao chu thé cu thé, ngudi bi budc to1 hay cd nhan khdc. Viec Hoa Ky va
Nhat Ban trao quyén im lang tuong déi cho ca c¢d nhan khong bi buoc toi ¢6 thé
dugc ly giai tit moét s6 nguyén nhan sau:

Mot la, bao vé sy tu chu cd nhan trudc su tu budc toi. Bat ké ai, du la nghi
pham hay cd nhan binh thutng, déu dugc bio vé chong lai sy cudng ép cua nha
nudc trudc sy tu budc té1. Quyeén im ling c¢é nguodon gde tit mét cdu cham ngon
Latin “Nemo tenetur prodere seipsum,” cé nghia 1a “Khong ai bi bu¢c phii budc to1
chinh minh” (No person is to be compelled to accuse himself)." Quyeén im ling cé muc
dich chinh 1a nhim gitip cd nhan trdnh khoi mot “cruel trilemma” (tam dich: nga
ba nghiét ngi), tii d6 bio v¢ quyén tu do cd nhan. C6 nghia la, néu khong ¢é
quyeén im ling va bi triéu tap dén Toa dn, moét cd nhan ¢6 to1 sé phai d61 mit véi
mot trong ba lua chon: (1) git im lang va bi truy t6 béi to1 khinh thi toa dn, hoic
(11) néi d6i vé té1 cta minh va bi truy t6 vé to1 khai man, hoac (iii) khai su that
tu budc toi chinh minh."” Véi quyén im ling, lya chon giti im lang sé khong dan
dén h¢ qua phdp ly bit 161 nao cho cd nhan d6, tit d6 gidip ho ¢6 quyeén ty quyét
cd nhan trong viéc tu budc toi.

Hai la, ddm bao tinh chinh xdc, khich quan cua 161 khai. Viéc mot cd nhan bi
buodc phai dua ra 161 khai ¢6 chia dung thong tin ¢6 thé budc té1 chinh minh sé ¢6
kha nang dan dén viéc ho cho 161 khai gian déi va chia dung thong tin khong ding
tin cay dé né trdnh viéc d6i mit véi trich nhiém hinh sy.?” Viéc nay sé lam 161 khai
cta cdc cd nhan, dic bi¢t la nguoi [am chiing, ¢6 thé sé sai su that va anh hudng
tiéu cuic dén tinh chinh xdc cta viéc gidi quyét vu dn ma ho 1a ngusi lam chung.

Ba la, dam bdo t6 tung cong bing, dung quy dinh. Viéc trao quyén im ling
han ché nay cho nguoi khong bi budc téd1 ¢6 thé ngin chin cdc chién thuat ditu
tra khong phtt hgp cia co quan diéu tra trong viéc xdc dinh tu cdch t6 tung cua
ngudi bi budc to1, tii d6 trdnh cdc tré ngai dugce tao ra tli quyén im ling. Vi du
nhu lyc lugng diéu tra yéu cau mot ngudi tré thanh ngusi lam ching cho mot vu
dn, nhung thuc chit 12 nhim vao moét vy dn khdc ma ngudi nay Ia nghi can chinh.

2. Quy dinh cua phap luat Viet Nam vé quyén im lang va chua thé thu
huéng quyén im lang

Trong qud trinh soan thio BLTTHS nim 2015, viéc quy dinh hay khong
quyén im ling tré thanh mét chu dé dugce thao luan soi néi. Khi d6, Chu tich
Qudc hoi, ong Nguyén Sinh Hung, cho ring ngudi bi budc toi nén ¢6 quyén giti
im ling cho dén khi ¢6 luat su.”’ Pong quan diém, Phé chia nhiéem Uy ban tu
phdp ctia Qudéc hoi, ba Lé Thi Nga cung cho ring viéc dung moi bi¢n phdp, ké
ca vu lyc, buéc nghi can phai khai nhan t61 ma minh khong thuc hién la nguyén

18  Leonard W. Levy, Origins of Fifth Amendment: The right against self-incrimination, Oxford University Press, 1968, tr. 3.

19 Henry J. Friendly, “The fifth amendment tomorrow: The case for constitutional change”, University of Cin-
cinnati Law Review, Vol.37, 1968, tr. 671; Akhil Reed Amar and Renée B. Lettow, “Fifth Amendment First
Principles: The Self-Incrimination Clause”, Michigan Law Review, Vol. 93(5), 1995, tr. 890; Murphy v. Waterfront
Comm’n, 378 U.S. 52 (1964), tr. 55.

20  Manfred Pieck, “Witness Privilege against Self-Incrimination in the civil law”, Villanova Law Review, Vol. 5(3),
1960, tr. 377, https://digitalcommons.law.villanova.edu/vlr/vol5/iss3/2

21 Bao Ha, “Phan van quyén im ling cua nghi can”, Bdo di¢n tit VnExpress, 2014, https://vnexpress.net/phan-van-quy-
en-im-lang-cua-nghi-can-3083526.html, truy cap ngay 05/11/2024.
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nhan géc ré ctia nhtng vu dn oan chin dong du luan vita qua. Do d6, quy dinh
quyén im ling la cin thi€t d€ giam t6i da oan, sai.** Tuy nhién, vin cé moét s6 y
kié€n phan d61 viéc trao cho ngudi bi budc téi quyén im ling vdi lo ngai giy can
tré cho hoat dong t6 tung.*

Két qua, BLTTHS nam 2015 da chinh thic quy dinh quyén im ling d61 véi
nim chu thé tham gia t6 tung, gom: (i) ngudi bi bit, (ii) ngudi bi git; (iii) ngudi
bi tam git; (iv) bi can; (v) bi cdo. Ca nim chu thé néi trén déu cé quyén “khong
budc phai dua ra 161 khai chéng lai chinh minh hoic buéc phai nhin minh ¢é
t0i”.** Theo phan tich cau chu, cdc cha thé nay chi ¢ thé tu chéi tra 161 nhiing
cau hoi ma cau tra 161 ¢6 chia dung thong tin buoc toi chinh ho, con nhting cau
hoi khdc thi ho khong duge phép git im ling. Cé nghia la, quyén im ling tai
Viét Nam chi duge chdp nhan theo pham vi hep, tic quyén khong tu budc téi.
Tuy nhién, thuc tién thi hanh cho thiy, co quan t6 tung thudng cho phép ngusi
bi buéc té1 giti im ling ma khong doi héi yéu t6 thong tin mang tinh budc to1 cé
thé c¢6 trong cau tra 161. Trong nhiéu vu dn, bi cdo di xin giti im lang véi cdc ly
do khdc ngoai ly do cau tra 161 ¢6 thé chéng lai ho nhu vi bi cdo khong tin ai, vi
stic khoe khong bio dam, vi Toa dn khong triéu tip diéu tra vién, vi bi cdo khong
tin tuéng luat su bao chia, hoic vi cdo trang di thé hién 6 noi dung. C6 thé két
luan, néu phdp luat chi trao cho ngudi bi budc to1 quyén im ling tuong d6i khi
chi dugc im ling khi d61 mat véi nhiing cau hoi dan tdi cau tra 161 chia thong tin
tu budc to1, thi co quan tién hanh t8 tung ¢6 xu hudng trao cho ngusi bi budce to1
quyén im ling tuyét déi khi ho ¢6 thé gitt im ling véi bat cu ly do gi.

Ve cha thé thu huéng quyén, BLTTHS nam 2015 hi¢n nay la chi trao quyén
im ling cho nguoi bi budc to1, cu thé Ia ngudi bi gid trong truong hgp khan cip,
ngudi bi bit, ngudi bi tam giti, bi can va bi cdo. Déi véi ngusi khong bi budc toi
la cdc chu thé tham gia t&8 tung khdc nhu nguoi bi t6 gide, nguoi bi kién nghi khoi
t8, ngudi lam ching, nguyén don dan sy, bi don dan sy, hoac nhiing cong dan
binh thuong thi khong duge luat trao cho quyén im ling. Mit khdc, Pieéu 383 Bo
luat Hinh sy nam 2015 veé té1 tit chéi khai bdo quy dinh nguoi lam ching tii chéi
khai bdo ma khong ¢6 Iy do chinh ddng thi bi phat cinh cdo, phat cdi tao khong
giam giti dén 01 nam hoac phat tu tit 03 thing dén 01 nam. Hién tai, dinh nghia
“ly do chinh ddng” dé loai tru trich nhiém hinh sy trong té1 pham nay chua ro
va chua dugc théng nhit, do dé 1y do cau trd 161 ¢6 chia thong tin budc to1 nguosi
cho 161 khai khé ¢6 thé duge xem laly do chinh ddng.” Dong thoi, diém b khoan

22 Leé Thi Nga, “Quyén im lang va suy dodn vo t0i”, Bdo di¢n tit Tudi tré online, 2015, https://tuoitre.vn/quyen-im-lang-
va-suy-doan-vo-toi-763185.htm, truy cip ngay 05/11/2024.

23 LeéKién, “Tranh luan s6i néi vé quyén im ling,” Bdo di¢n tit Tudi tré online, 2015, https://tuoitre.vn/tranh-luan-
soi-noi-ve-quyen-im-lang-753264.htm, truy cap ngay 06/11/2024.

24 Piém d, khoan 1, Pieu 58; diém ¢, khoan 2, Pieu 59; diém d, khoin 2, Pieu 60; diém h, khoin 2, Pieu 61 Bo
luat TS tung hinh sy nim 2015.

25 Ngoai ra, tai Piéu 10 Chuong 8 ctia Nghi quyét s6 04-HDTPTANDTC/NQ ngay 29/11/1986 ctia Hoi dong
Thim phdn Toa dn nhan dan t6i cao hudng din Toa dn cdc cdp dp dung théng nhit moét s6 quy dinh sau day trong
Phin cdc t61 pham cta B6 luat Hinh su ghi nhan déi véi ngusi lam chiing hodc ngudi bi hai vi bang quan véi vu 4n,
vi s¢ phién phiic mit cong viéc hodc s¢ bi can, bi cdo tr thit ma tii chéi hodc trén trdnh khai bdo, thi can gido duc
ma khong nén truy trich nhiém hinh su. Tuy nhién, hudng din nay dp dung cho B¢ luat Hinh su ca ma chua cé
hudng din méi cho B¢ luat Hinh sy hién hanh nén chi mang tinh tham khio, do d6 hién tai chua c6 quy dinh théng
nhit vé “Iy do chinh ding”. Xem thém Van Linh va Nguyén My Linh, “Ban vé cdc to1 xdm pham hoat dong tu
phdp lién quan dén cdc hanh vi khai bdo, gidm dinh, dinh gid, cung c4p tai liéu,” Tap chi dién ti Luat su Viét Nam,
ngay 15/9/2024,  https://lsvn.vn/ban-ve-cac-toi-xam-pham-hoat-dong-tu-phap-lien-quan-den-cac-hanh-
vi-khai-bao-giam-dinh-dinh-gia-cung-cap-tai-lieu-1726330241-a147243.html, truy cip ngay 15/11/2024.
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1 Pigu 13 Phdp lénh 02/2022/UBTVQH15 ngay 18/8/2022 ctia Uy ban Thusng
vu Qudc hoéi vé xu phat vi pham hanh chinh d61 véi hanh vi can tré hoat dong t6
tung cang quy dinh phat canh cdo hoic phat tién tii 100.000 dong dén 1.000.000
dong d6i véi ngusi tham gia t6 tung tii chéi khai bdo, trii nguoi bi budc té1. Nhu
vay, c6 thé khing dinh ring, chu thé tham gia t6 tung khong bi budc toi khdc
khong dugce luat trao cho quyén im ling va déu c6 nghia vu phai khai bdo trung
thuc vé cdc tinh tiét lién quan dén vy dn.*

Su han ché chu thé€ huéng quyén im ling tai Viét Nam c6 thé bit nguodn ti
cdc ly do sau:

Thit nhdt, tii béi canh thio luan va thong qua quyén im ling tai Viét Nam
trong BLTTHS nim 2015, ¢6 thé thidy dong luc chinh thuc diy cdc nha lap phdp
giéi thiéu quyén nay tai Viet Nam [a nhim chéng lai tinh trang bic cung, nhuc
hinh khién ngusi bi budc t61i nhan toi sai, tii d6 dan dén cdc vy dn oan sai. Pong
luc nay dan dén hai h¢ qui. Mot mit, muc dich cia quyén im ling tai Viét Nam
la nhim chéng lai 161 nhan t6i sai do bi cudng ép bdéi biic cung, nhuc hinh chu
khong phai nhim bao vé¢ chinh sy tu cha trong viéc cho 161 khai. Quyén im ling
tai Viét Nam hudng dén két qua (trinh 161 khai sai su that) chi khong phii hudng
dén chinh ban than cua sy tu do y chi khi cho 161 khai. Muc dich nay cung dugc
thé hi¢n qua mot s6 vin ban dudi luat.?” Pay 1a diém khdc biét cin ban gita chuc
ning cda quyén im ling tai Viét Nam va tai cdc nudc Hoa Ky, Nhat Ban.?® Chinh
vi sy tu chu cd nhan trong viéc cho 161 khai bét Igi khong duge chu trong nén
viéc cho cdc chu thé khdc quyén giti im ling 1a khong can thiét boi cdc cd nhan
nay nén cung cip 161 khai trung thuc dé ho tr¢ viéc gidi quyét vu dn thay vi cé
quyén tu chu va lya chon im ling dé€ tranh cho 161 khai chia dung thong tin buéc
to1. Mit khdc, nguoi bi buoc té1 khi dang bi tam giti, tam giam ¢6 nguy co bi buic
cung, nhuc hinh cao hon cdc chu thé khdc trong t6 tung. Do d6, cdc nha lam luat
tap trung trao quyén cho chu thé bi buoc téi hon 1a c¢d nhan khong bi budc toi.

Thit hai, quyén im ling 1a mot quyén mdi trong tu phdp hinh sy Viét Nam.
Viét Nam da tich hgp nguyén vin quy dinh cta diém g khoan 3 Diéu 14 cua
ICCPR vao BLTTHS nim 2015. Can luu y ring, khoan 3 DBiéu 14 cta ICCPR
thé hién ro cic quy dinh tai khoan nay chi la cic bio dam t61 thiéu (minimum
guarantees), nén viéc quy dinh cu thé tai tling quéc gia cin ¢6 sy diéu chinh thich
hogp. Su sao chép co hoc nay dan dén viéc trao quyén im ling tuong d6i (quyén
khong tu budc to1) cho ngudi bi budc to1, va din dén thuc tién thi hanh lai cho

26 Khoan 3, Bitu 63; khodn 3, Diéu 64; khoan 3, Diéu 65; khoan 4, Ditu 66 Bo luit TS tung hinh sy nim 2015.
27 Vidu nhu tai Thong tu lién tich (TTLT) s6 02/2017/TTLT-VKSNDTC-TANDTC-BCA-BQP quy dinh vé
trd ho so d€ dieu tra bd sung da quy dinh vé vi pham nghiém trong thi tuc t6 tung ¢6 lién quan dén buic cung, nhuc
hinh tai diém o khodn 1 Piéu 6 nhu sau “Cé cin cu d€ xdc dinh ¢6 viéc buic cung, nhyc hinh trong qud trinh tién
hanh t6 tung Jam cho 16i khai ctia bi can khong dung su that.” Nhu vay, buic cung, dung nhuc hinh phéi di kem véi
hé qud 161 khai ctia bi can khong dung su that thi méi duge xem Ia vi pham nghiém trong tha tuc t6 tung. Thuic hién
suy ly ngugc, néu buic cung, dung nhuc hinh nhung bi can khai ra dung sy that thi khong phéi 1a vi pham nghiém
trong thu tuc t6 tung ma cd thé [a vi pham t6 tung thong thudsng. Quy dinh nay ké thita tuong tu vdi di€ém n khoan 1
Pieu 4 cia TTLT s6 01/2010/TTLT-VKSNDTC-BCA-TANDTC vé hudng din thi hanh vé trd ho so dé dieu
tra bé sung. C6 nghia Ia, h¢ qua 161 khai sai sy that quan trong hon ban than su cudng ép béi buc cung, nhuc hinh.
28  Trong mot cudc phong vin vdi bdo dién ti VnExpress, Gido su luat hoc Anna C.Conley tit Hoa Ky da khing
dinh quyén im ling khong phii dé chéng oan, sai ma Ia nhiim bao vé quyén tu do cd nhan. Xem thém Hii Duyén,
“GS luat My: ‘Ap dung quyén im ling khong nhim trdnh oan sai’,” Bdo di¢n tir VinExpress, 2014, https://vnexpress.
net/ gs-luat-my-ap-dung-quyen-im-lang-khong-nham-tranh-oan-sai-3091583.html, truy cap ngay 14/11/2024.
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phép ngudi bi buodc toi1 duge giti quyén im ling tuyét d6i. Pong thoi, diéu nay con
thé hién Viét Nam chua trao quyén rong rii cho cd nhan khdc, di¢u ma c6 thé din
dén mot sy thay déi sau sic trong cdch van hanh cia mo hinh t6 tung Viét Nam
khi cd nhan khong bi buoc t6i vin ¢6 thé tit chéi viée hop tdc véi co quan dieu
tra trong vi¢c giai quyét vu dn.

Tuy nhién, viéc chua trao quyén im ling tuong déi cho cd nhan khong bi
buodc toi ¢6 thé din dén mot s¢ vin dé. Mot mit, khi cd nhan khong bi buoc toi
bi budc phai dua ra loi khai ¢é chia dung thong tin chéng lai minh, nhiéu kha
ning nhiing cd nhan d6 sé dua ra 161 khai gian déi d€ tranh viéc phai déi mat véi
cdo budc hinh su. Piéu nay tic dong tiéu cyc dén tinh chinh xdc caa qud trinh
giai quy€t vu dn ma cd nhan dé dang tham gia.

Mit khdc, co quan diéu tra ¢6 thé si dung mot s6 chién thuat dieu tra khong
phtt hgp nham trdnh moi rao can phdp ly dugc tao ra tii quyén im ling va gidn
ti€p xam pham quyén im ling ctia ngudi bi buéc té1. Trén thuc t& mot ngudi co
thé dong thoi sé hiu nhiéu tu cich phdp ly cho nhiéu vy dn khic nhau, vi du nhu
la nguoi lam ching cho mot vy dn va 1a bi can cho mot vu dn khdc; hoac dong
thoi ¢6 nhiéu tu cdch phdp ly trong mot vu dn, tuy theo giai doan t6 tung, vi du
nhu ban d4u ho 1a nguoi bi t6 gidc nhung sau d6 lai bi khéi t6 bi can. Trong cdc
trudng hop nay, néu cin cu theo quy dinh cua phdp luit, nhting ngusi d6 hoan
toan khong cé quyeén giti im lang khi ho bi 14y 161 khai véi tu cdch chu thé khong
bi buéc té1 va tra 161 nhting cau héi ¢6 thé din dén nhiing cau tra 161 chia dung
thong tin buéc té1 ho.

Ngoai ra, mét hoat dong nghiép vu thudng duge co quan diéu tra st dung la
“cau luu” ngudi bi nghi thuc hién t6i pham nhung chua da can cd d€ ban hanh
cdc quyét dinh t6 tung xdc dinh ho 1a ngudi bi budc to1. Theo d6, moét s6 co quan
dieu tra sé triéu tip hoic moi nguoi bi nghi thuc hién to1 pham dén dé ldy 161 khai
hop tdc diéu tra véi tu cdch ngudi bi t6 gidc, ngudi lién quan, hoic ngusi lam
ching va luu git ho trdi phép trong mét khoing thai gian ¢6 thé 1én dén vai ngay
tai co quan ditu tra dé ti€n hanh 14y 161 khai, cing ¢6 can cud buoc t61.* Nguoi bi
cau luu lic nay do chua dugce xdc 1ap tu cdch ngusi bi budc to1 nén ho sé khong
c6 quyeén giti im ling va phai cho 161 khai ¢6 thé budc toi chinh ho. Bo Cong
an da tung c¢6 du dinh nghiém cdm chinh thic hoat dong nay trong du thao lan
hai thong tu quy dinh viéc thuc hién dan cha trong hoat dong ditu tra cuaa lyc
lugng Cong an nhan dan.”” Tuy nhién, dén khi ban hanh chinh thiic Thong tu s¢
126/2020/TT-BCA ngay 01/12/2020 v¢ quy dinh vi¢c thuc hién dan chu trong
hoat dong diéu tra caa lyc lugng Cong an nhan dan thi quy dinh trong du thao
da khong con.

Két luan va kién nghi
Ngudi viét cho rang, cdc nha lap phdp Viét Nam nén can nhic quy dinh trao

29 Tuyén Phan va Yén Chau, “Cidm ciu luu - quy dinh tién bo ctia nganh cong an”, Bdo di¢n tir Phap Ludt thanh
phd Hé Chi Minh, 2020, https://plo.vn/cam-cau-luu-quy-dinh-tien-bo-cua-nganh-cong-an-post563330.html,
truy cap ngay 07/12/2024.

30 Tuyén Phan, “Nghiém cim viéc cau luu ngudi dugce triéu tap & tru sd cong an”, Bdo dién tii Phap Ludt thanh
phé H6 Chi Minh, 2020, https://plo.vn/nghiem-cam-viec-cau-luu-nguoi-duoc-trieu-tap-o-tru-so-cong-an-
post563001.html, truy cap ngay 07/11/2024.
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quyén im ling cho cdc chu thé khong phai la ngusi bi budc toi mét cdch han ché.
Nhuing cha thé nay chi nén duge tii chéi tra 161 mot s6 cau hoi nhit dinh néu cau
trd 161 ¢6 thé chia dung thong tin buéc toi ho, kem theo nghia vu ching minh
ly do cho su tli chéi d6. Trén co s6 1y 1é cta sy tit chéi, co quan t6 tung c6 quyén
quyét dinh chidp nhan yéu cau su dung quyén im ling cta ho.

biéu nay giip can bang gitia nhu ciu giai quyét su that vy dn hinh sy cua co

quan td tung va quyeén tu cha cua mot cd nhan trong viéc ty budc toi chinh minh. @
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