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Tom tat
Trdch nhi¢m hanh chinh la hdu qud phdp ly bdt lgi ma Nha nudc dp dung d6i véi chii thé vi
pham hanh chinh. Thic tién thi hanh phdp ludt vé xit phat vi pham hanh chinh da ching
minh rang viéc dp dung cdc finh tiét gidm nhe, finh tiét tang nang déi véi cd nhdn, t6 chiic vi
pham hanh chinh la hi¢u qud va thiét thuc, 6 tdc dung trong viéc cd thé héa, phdn héa miic
dg trach nhi¢m hanh chinh. Bai viét trinh bay cdc bdt cdp trong quy dinh phap ludt vé finh tiét
tang nang trach nhi¢m hanh chinh, déng thoi dé xudt hudng hoan thién.

Tu khoa: finh tiét tang ndng, tinh tiét gidm nhe, vi pham hanh chinh, xit phat vi pham hanh chinh

Abstract
Administrative responsibility refers to the negative legal repercussions imposed by the State on
entities for their administrative violations. The practical implementation of laws pertaining to the
penalization of administrative offences has demonstrated that considering both mitigating and
aggravating factors for individuals and organizations guilty of such violations is both effective
and necessary to distinguish the levels of administrative accountability. This article identifies
shortcomings in the legal stipulations concerning the aggravating factors of administrative
responsibility and suggests potential areas for enhancement.

Keywords: aggravating circumstances, extenuating circumstances, administrative violation, sanctioning of
an administrative violation
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1. Khai quat vé tinh tiét tang nang trach nhiém hanh chinh

Mbi vi pham hanh chinh ¢6 tinh chit, muic d6 nguy hiém khdc nhau.
Ngay ca khi cdc vi pham c6 tinh chit, miic d¢ xdm pham nhu nhau thi van
ton tai nhting yéu t¢ khdc biét nhu chu thé vi pham, nhan than cia ngudi vi
pham, khong gian, thoi gian, dia diém, hoan canh thuc hién hanh vi vi pham.'
Do d6, cd thé héa trdch nhiém hanh chinh doi héi cdc chu thé ¢6 thim quyén
khong chi cin cud vao hau qui cua hanh vi ma con phai xdc dinh cdc yéu t§
lién quan dén nhan thic, dong co, muc dich, nhan than, hoan canh xdy ra vi
pham. .. nham dinh lugng chinh xdc muic d¢ nguy hiém ctia hanh vi vi pham.?
Viéc phan héa cu thé vé miic do trach nhi¢ém hanh chinh tré nén hiéu qua hon
khi dua trén cdc tinh tiét ting nang va cdc tinh tiét giam nhe.” Tinh tiét giam
nhe va cdc tinh tiét ting ning la cic tinh tiét ¢6 anh hudng dén viéc thuc hién
hanh vi vi pham, qua d6 phin dnh nuic d6 nguy hiém thip hon hoac cao hon

1 Nguyén Nhat Khanh, “Kiém sodt quyén tity nghi trong viéc xay dung va dp dung cdc tinh tiét gidm
nhe, tinh tiét ting nang trach nhiém hanh chinh”, Tap chi Khoa hoc phap ly Viét Nam, s& 4, 2021.

2 Phan Trung Hién, Nhimg ngi dung co ban ciia mon hoc Ly ludn vé nha nudc va phap ludt (tdi ban co
chinh sita, bd sung), Nxb. Chinh tri quéc gia, 2017, tr. 147.

3 Nguyén Nhat Khanh, “Cdc tinh tiét giam nhe trong phdp luat vé xd phat vi pham hanh
chinh”, Tap chi Nghién aiu Ldp phdp, s6 15, 2019.
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cta hanh vi vi pham va Ia co s6 d€ xdc dinh chu thé vi pham ¢6 thé ginh chiu
cdc bién phdp trich nhiém phdp ly 6 muc thip hon hoic cao hon.*

Hién nay, Diéu 10 Luat Xu ly vi pham hanh chinh nam 2012 (dugc sta
déi, b6 sung nim 2020, 2022) chi liét ké cdc tinh tiét ting ning trich nhi¢m
hanh chinh. Tuy nhién, Luit Xu ly vi pham hanh chinh nim 2012 (dugc sua
déi, bé sung nim 2020, 2022) va cdc van ban hudng dan thi hanh khong dua
ra dinh nghia cu thé th€ nao I tinh tiét ting ning. Theo Tu dién Luat hoc,
tinh tiét ting nang trdch nhi¢m hanh chinh la nhing tinh tiét phan dnh nuic
do nguy hiém cho xa héi cao hon cia vi pham hanh chinh va Ia ¢in ci dé co
quan c6 thim quyén quyét dinh muic phat cao hon.> Cdch dinh nghia nay cting
6 su tuong dong véi quan diém vé tinh tiét ting ning cua nhiéu nudc trén thé
gi61.° Tuy nhién, dinh nghia trén vin chua c6 su cu thé béi “quyét dinh muic
phat cao hon” Ia mot cum tii dinh tinh, khong 16 rang vi khong ¢6 co s6 dé
ddnh gid muic d¢ “hon” khi so sdnh. Do d6, noi dung nay can phai duge cu thé
hda, béi chi khi thiét k¢ chinh xdc vé dinh nghia mdi ¢6 thé xay dung thanh
cong nhting noi dung phdp ly gin lién véi ché dinh phdp ly quan trong nay.

Theo tdc gid, tinh tiét ting nang trich nhiém hanh chinh la nhiing tinh
i€t duge quy dinh trong Luat Xui ly vi pham hanh chinh va duge ghi ro trong
quyét dinh xu phat vi pham hanh chinh, dong thoi [a mot trong nhung cin
cu dé nguoi ¢6 thim quyén xt phat chu thé vi pham hanh chinh theo hudng
ting ning hon so vdi nhing cha thé khdc ¢6 cung hanh vi vi pham trong
truong hop thong thusng.

Tinh tiét ting ning trich nhiém hanh chinh ¢6 nhiing dic diém néi bat
sau day:

Mt la, tinh tiét ting ning [a nhiing tinh tiét phan dnh cdc dic diém thuoc
veé mit khich quan, mit chu quan hoic nhan than nguoi vi pham. Cdc tinh
tiét nay giip cho ngudi cé thaim quyén xu phat vi pham hanh chinh xdc dinh
chinh xdc muic do nguy hiém cho x3a hoi theo hudng ting ning hon so véi
trudng hgp thong thuong.’

Hai la, tinh tiét ting nang dugc xdc dinh béi ngudi ¢6 thim quyén xu phat
vi pham hanh chinh. Can luu y khong phai vi pham hanh chinh nao cang cé
tinh tiét ting nang. Sy ton tai cda tinh tiét ting ning phu thudc vao cic tinh tiét
khdch quan ctia vi pham hanh chinh, khong phu thuéc vao y chi chu quan caa

4 Cao Vi Minh, “Co s6 xay dung cdc tinh tiét giam nhe va tinh tiét ting nang trdch nhi¢ém hanh
chinh”, Tap chi Khoa hoc phap ly Viét Nam, s6 3, 2020.

5 Vi¢n Khoa hoc phdp ly (Bo Tu phdp), Tir dién Ludt hoc, Nxb. Tut dién Bdch khoa va Nxb. Tu
phip, 2006, tr. 770.

6 Joanna Amirault and Eric Beauregard, “The Impact of Aggravating and Mitigating Factors
on the Sentence Severity of Sex Offenders: An Exploration and Comparison of Differences
Between Offending Groups”, Criminal Justice Policy Review, Vol. 25, Issue 1, 2014.

7 Linda Drazga Maxfield, “Prior Dangerous Criminal Behavior and Sentencing Under the Fed-
eral Sentencing Guidelines”, Iowa Law Review, Vol. 87, 2002.
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ngudi ¢ thim quyén xu phat.® Tuy nhién, khi xuit hi¢n tinh 6iét ting nang
thi ngudi c6 thim quyén phai chiing minh va dp dung nhim bao dam viéc xu
phat ngudi vi pham phtt hgp véi tinh chét va muic do vi pham.’

Ba la, tinh i€t ting ning trich nhi¢ém hanh chinh mang tinh cu thé va
chi dp dung cho mot muc dich nhit dinh. Vé nguyén tic, ciu thanh vi pham
hanh chinh dugc dp dung nhu nhau déi véi moi cha thé khdc nhau. Tuy
nhién, tinh tiét ting ning trich nhiém hanh chinh lai anh huéng khic nhau
dai véi nhing chu thé khdc nhau trong ciing moét vu vi pham. Cu thé, trong
mot vu vi pham hanh chinh ¢6 thé ¢6 nhi¢u ngusi vi pham nhung nhan than,
thdi do, nhan thiic cia méi chu thé nay Ia khdc nhau."’ Do d6, khong thé su
dung tinh tiét ting nang trong hanh vi vi pham ctia nguoi nay lam tinh tiét
ting ning trich nhi¢m hanh chinh cho nguoi khdc. Bén canh d6, khi da xem
mot tinh tiét Ia yéu t6 nam trong cdu thanh cta vi pham hanh chinh thi khong
dugc coi chinh tinh tiét nay la tinh tiét ting ning. Pon c, theo khoan 2 Dieu
21 Nghi dinh s¢ 144/2021/ND-CP thi hanh vi “ling ma, xtic pham danh
dy, nhan phim ngudi thi hanh cong vy” sé bi phat tién tii 4.000.000 dong
dén 6.000.000 dong. Trong trudng hop nay, tinh tiét “lang ma nguoi dang
thi hanh cong vu” da duge quy dinh la hanh vi vi pham thi khong dugc coi la
tinh tiét ting ning cho hanh vi “laing ma, phi bang ngusi dang thi hanh cong
vy’ quy dinh tai diém d khoan 1 Piéu 10 Luat X ly vi pham hanh chinh
nam 2012 (dugc stia d6i, bd sung nam 2020, 2022).

Bén la, tinh 1€t ting ning trich nhi¢ém hanh chinh anh hudng dén viéc
dp dung mét s6 hinh thiic xi phat theo hudng ting ning muic phat hon so véi
cdc trudng hop thong thuong.

Theo Luat Xt Iy vi pham hanh chinh nam 2012 (dugc sta déi, b6 sung
nam 2020, 2022) thi cdc hinh thiic xui phat bao gom: canh cdo; phat tién; tudc
quyén st dung gidy phép, chiing chi hanh nghe c¢6 thoi han; dinh chi hoat
dong c6 thoi han; tich thu tang vat, phuong tién vi pham hanh chinh; truc
xudt. Trong cdc hinh thic xu phat trén thi phat tién; tudc quyén st dung gidy
phép, chiing chi hanh nghe ¢ thoi han; dinh chi hoat dong ¢6 thoi han thong
thudng dugc thiét k€ theo cong thiic “tit muc tdi thiéu dén t6i da”. Khi xay
dung ch€ tai theo cong thuc trén, nha lam luit tao di¢u kién cho nhtng chu
thé thyc thi phdp luat cin ci vao tinh hinh thuc t€ d€ xdc dinh c¢6 hay khong
tinh tiét ting ning, tinh tiét giam nhe dé quyét dinh miuic phat cho phu hop.

Ndm la, tinh tiét ting ning trdch nhi¢m hanh chinh do chu thé ¢6 thim

8 Steven Keith Tudor, “Why Should Remorse be a Mitigating Factor in Sentencing?”, Criminal
Law and Philosophy, Vol. 3, Issue 3, 2008.

9 Nguyén Cianh Hop (Chu bién), Binh ludn khoa hoc Lugt Xit ly vi pham hanh chinh nam 2012
(Tdi bdn ldn thir 1), Nxb. Hong Puc, 2017, tr. 135.

10 D. Zillmann and]. R. Cantor, “Effect of timing of information about mitigating circumstances
on emotional responses to provocation and retaliatory behavior”, Journal of Experimental Social
Psychology, Vol. 12, Issue 1, 1976.
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quyén dp dung va dugc can nhic, xem xét khi chu thé ¢6 thim quyeén quyét
dinh hinh thuc xt phat d61 véi hanh vi vi pham.

Nhu da trinh bay, tinh tiét ting ning ¢6 su tic dong dén viéc dp dung
hinh thuc phat tién; tudc quyén st dung gidy phép, chiing chi hanh nghé cé
thoi han; dinh chi hoat dong ¢6 thoi han. Hién nay, tit ci cdc chu thé ¢6 thim
quyén xu phat vi pham hanh chinh dugc quy dinh trong Luat Xui ly vi pham
hanh chinh nam 2012 (dugc stia d6i, b6 sung nam 2020, 2022) déu ¢ thaim
quyén phat tién. Do d6, tit ci cdc chiic danh nay déu c¢6 quyén dp dung tinh
tiét ting ning. Khi dp dung tinh tiét ting nang, chua thé cé thim quyén phai
ghi 10 tinh tiét ting nang nay trong quyét dinh xu phat.

Sdu la, tinh tiét ting nang trich nhiém hanh chinh chi dugc quy dinh
trong Luat Xu ly vi pham hanh chinh nim 2012 (dugc stia d6i, b6 sung nam
2020, 2022). Nhu vay, chi ¢ Qudc hdi mdi ¢6 quyén quy dinh vé tinh tiét
ting ning trich nhiém hanh chinh. Ngoai Qudc hoi, cdc chu thé khdc nhu
Uy ban Thutng vu Quéc hoi, Chinh phu, Bo truéng... khong dugce ban
hanh vin ban quy pham phdp luat “khai sinh” thém cdc tinh tiét ting ning.
Hi¢n nay, khoan 1 Piéu 10 Luat X Iy vi pham hanh chinh nam 2012 (dugc
sta d6i, b6 sung nam 2020, 2022) quy dinh cdc tinh tiét ting ning bao gom:

a) Vi pham hanh chinh ¢6 t6 chiic;

b) Vi pham hanh chinh nhiéu Ian; tdi pham;

¢) Xui giuc, 161 kéo, stt dung nguoi chua thanh nién vi pham; ép budc
nguoi bi 1¢ thudc vao minh vé vat chit, tinh than thuc hién hanh vi vi pham
hanh chinh;

d) Stt dung ngui biét 1o la dang bi tim thin hoic bénh khdc lam mat kha
nang nhan thiic hojc kha nang diéu khién hanh vi d€ vi pham hanh chinh;

d) Ling ma, phi bing ngusi dang thi hanh cong vuy; vi pham hanh chinh
c6 tinh chat con do;

e) Loi dung chiic vy, quyén han dé vi pham hanh chinh;

g) Lot dung hoan canh chién tranh, thién tai, tham hoa, dich bénh hoic
nhting khé khin dic biét khdc ctia xa hoi dé vi pham hanh chinh;

h) Vi pham trong thoi gian dang chdp hanh hinh phat ctia ban dn hinh
su hodc dang chip hanh quyét dinh dp dung bién phdp xi ly vi pham hanh
chinh;

1) Tiép tuc thuc hién hanh vi vi pham hanh chinh mic du ngusi ¢é thim
quyén da yéu cau chim diit hanh vi d6;

k) Sau khi vi pham da ¢6 hanh vi trén trdnh, che gidu vi pham hanh chinh;

1) Vi pham hanh chinh ¢6 quy mo 16n, s6 lugng hoic tri gid hang héa
16n;

m) Vi pham hanh chinh déi vdi nhiéu ngudi, tré em, nguoi gia, nguot
khuyét tat, phu ntt mang thai.
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2. Mot s6 bat cap trong quy dinh cua phap luat vé tinh tiét tang
nang trach nhiém hanh chinh

Thit nhdt, moét s6 thuat ngtt trong tinh tiét ting ning khong duge gidi
thich r6 rang nén giy khé khin cho qud trinh dp dung phdp luat. Hién nay,
da phan cdc tinh tiét ting ning dugc quy dinh khd r6 rang, tao thuan lgi cho
viéc dp dung phdp luat trén thuc t€ Luat Xd ly vi pham hanh chinh nim
2012 (dugc sua doi, bé sung nam 2020, 2022) da giai thich cy thé thé nao Ia
“vi pham hanh chinh ¢6 t6 chuic”, “tdi pham”, “vi pham hanh chinh nhi¢u
Ian”."" Cung véi Luat Xu ly vi pham hanh chinh nim 2012 (dugc sua déi,
b6 sung nim 2020, 2022), cdc vin ban phdp luat khic trong hé théng phdp
luat Viét Nam cuing cung cdp nhiing co sé phdp ly quan trong nhim bio dam
cho vi¢c dp dung théng nhit cdc tinh tiét ting ning. Tiéu biéu, phdp luat quy
dinh vi pham hanh chinh d6i véi tré em, nguoi khuyét tat Ia mét tinh tiét ting
nang. Cich xdc dinh d¢ tudi cta tré em da duge quy dinh cu thé trong Luit
Tré em nim 2016. Tuong tu, viéc xdc dinh thé nao 1a ngusi khuyét tat cung
dugc diéu chinh cy thé trong Luat Ngudsi khuyét tat nim 2010 va cdc van
ban hudng dan thi hanh. Tuy nhién, “vi pham hanh chinh d61 véi nguoi gia”
dugc xem la tinh tiét ting ning, nhung thé nao la “nguoi gia” thi lai khong
dugc phdp luat quy dinh cu thé.

Hi¢n nay, phdp luit cua nudc ta chi dua ra cich xdc dinh “nguoi cao
tudi” chu khong gidi thich thé nao Ia “ngusi gia”. Theo Luat Ngudi cao tudi
nam 2009 thi “ngudi cao tudi la cong dan Viét Nam tii da 60 tudi tré 1én”.
Dao luat nay khong c6 bit ki quy dinh nao giai thich thé nao la “nguoi gia”.
Giai thich vé “ngudi gia” duge dé cap trong mot nghi quyét ctia Hoi dong
thim phdn Tda d4n nhan dan t6i cao hudéng din dp dung mot s¢ quy dinh cta
Bo luat Hinh su. Cu thé, theo Nghi quyét s6 01/2006/NQ-HDTP ngay
15/5/2006 ctia Hoi dong thdm phdn Toa dn nhan dan t6i cao thi “ngudi gia”
Ia “ngusi ti 70 tudi tré 1én”.'? ThE nhung, Nghi quyét s6 01/2006/NQ-
HDTP la van bian dung dé€ hudéng din quy dinh cta B6 luat Hinh sy nam
1999. Bén nay, Bo luat Hinh sy nam 1999 da hét hi¢u luc nén nghi quyét
nay cting hét hiéu lyc.” Do d6, viéc xdc dinh tinh tiét “vi pham hanh chinh
déi véi nguoi gia” khi xi phat trong thuc t€ hoan toan phu thu¢c vao nhan
dinh chu quan cua ngudi ¢ thim quyén xu phat. D€ xdc dinh dugc chinh
xdc d6i tugng dic biét nay doi hoi ngudi c6 tham quyeén xui phat phéi cin cu
vao nhiéu yéu t§ khic nhau nhu do tudi, thé chit, tinh trang siic khoe.'* Viéc
nay khong hé don gidn nén trén thuc t€, d€ trdnh nhting ric réi phdt sinh do

11 Khoan 5, 6, 7 Bieu 2 Luat Xt Iy vi pham hanh chinh nim 2012 (stia d6i, b6 sung nam 2020, 2022).

12 Muc 2.4 Nghi quyét s6 01/2006/NQ-HDTP hudng dan mot s6 quy dinh cta Bé luat Hinh su.

13 Quyét dinh s6 355/QD-TANDTC ngay 08/10/2021 vé viéc cong b6 Danh muc van ban
quy pham phdp luat hét hiéu luc toan bo thuoc linh vuc ctia Toa dn nhan dan téi cao.

14 Vu Thanh Long, “Vé cic tinh tiét “pham t01 d6i véi phu niti ¢6 thai” va “pham to1 d6i véi
ngudi gia” quy dinh trong Bo luat Hinh su”, Tap chi Kiém sdt, s6 19, 2005.
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¢6 thé bi khiéu nai, khéi kién, ngusi ¢ thim quyeén rit “e d&” trong viéc dp
dung tinh tiét ting ning nay.

Bén canh d6, diém d khoin 1 Bieu 10 Luat Xt ly vi pham hanh chinh
nam 2012 (dugc stia d6i, b6 sung nam 2020, 2022) con quy dinh thém tinh
i€t ting ning “vi pham hanh chinh ¢6 tinh chit con d6”. Tuy nhién, Luat Xu
ly vi pham hanh chinh nam 2012 (dugc stia d61, b6 sung nim 2020, 2022) lain
cdc van ban lién quan vé xu phat vi pham hanh chinh déu khong giai thich ro
thé nao Ia “c6 tinh chit con d6”. Quy dinh khong 1o rang nay tiém an kha
nang dp dung phdp luat khong théng nhit trong hoat dong xit phat.

Thit hai, mét s6 tinh tiét ting ning trdch nhi¢m hanh chinh khong duge
hudng dan cu thé nén din dén khd xdc dinh dé dp dung cho chinh xdc. Biém
m khoan 1 Bieu 10 Luat Xu ly vi pham hanh chinh nam 2012 (dugc sta
déi, b6 sung nim 2020, 2022) quy dinh “vi pham hanh chinh déi véi nhiéu
nguol” la mot tinh tiét ting ning. Tuy nhién, quy dinh veé tinh tiét ting ning
nay lai khong duge hudng din cy thé nén rit dé tao ra sy nham lan khi dp
dung trong thuic t&.

Vidu: 6ng A ¢6 hanh vi xic pham danh dy, nhan phim cta hai nguoi [a
chi B va chi C. Theo diém a khoan 3 Biéu 7 Nghi dinh s6 144/2021/Nb-
CP thi hanh vi “xuic pham danh dy, nhan pham cta ngudi khdc” sé bi phat
tien tti 2.000.000 dong dén 3.000.000 dong. Cau héi dit ra 1a trong truong
hop nay, khi xtt phat vi pham hanh chinh thi ¢6 dp dung tinh tiét ting ning
“vi pham hanh chinh d6i véi nhiéu ngusi” déi véi ong A hay khong?

biém d khodn 1 bi¢u 3 Luat Xu Iy vi pham hanh chinh nim 2012 (dugc
stia d6i, bé sung nim 2020, 2022) quy dinh nguyén tic xi phat vi pham hanh
chinh “mot nguoi thuc hién nhiéu hanh vi vi pham hanh chinh thi bi xt phat vé
tiing hanh vi vi pham”. Vé mit ly ludn, moét vi pham hanh chinh ¢6 cfu thanh
tit bon yéu t6 1a mit khdch quan, mit cha quan, chu thé va khdch thé.” Do
da, du hanh vi ctia moét chu thé dién ra cing mét thai diém, cung yéu t6 161
nhung khdch thé xdm pham sé khdc nhau, tit d6 cdu thanh cdc vi pham hanh
chinh doc lap. Khi xtt phat, nguoi ¢6 thim quyén phai xt phat tiing hanh vi vi
pham cu thé chi khong thé xi phat mot hanh vi véi tinh tiét ting ning la “vi
pham hanh chinh d61 vdi nhiéu nguoi”. Trong tinh huéng néu trén, nguoi
¢6 thdm quyeén phai xu phat 6ng A vé tung hanh vi vi pham chu khong thé
phat mot hanh vi véi tinh tiét ting nang “vi pham hanh chinh d6i véi nhigu
ngudi”. Tuy nhién, do tinh tiét nay khong duge hudng din cu thé nén van
xay ra trudng hgp ngudi ¢ tham quyen xi phat mot hanh vi vdi tinh tiét ting
nang “‘vi pham hanh chinh déi véi nhiéu nguoi”. '

biém m khodn 1 Diéu 10 Luat X ly vi pham hanh chinh nam 2012

15 Nguyén Cuu Viét, Gido trinh Lugt Hanh chinh Vi¢t Nam, Nxb. Chinh tri quéc gia, 2013, tr. 498.
16 S6 Tu phdp tinh Séc Tring, Cong vin s6 779/STP-QLXLVPHC&TDTHPL ngay
10/11/2020 cua bdo cdo tinh hinh thi hanh phdp luat vé xi ly vi pham hanh chinh nim 2020.
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(dugce sua doi, bd sung nam 2020, 2022) quy dinh “vi pham hanh chinh déi
vdi tré em, ngudi khuyét tat, phu ntt mang thai” Ia mét tinh tét ting ning.
Nhu vay, chu thé vi pham hanh chinh sé bi dp dung tinh tiét ting ning néu
ddi tugng tic dong ctia hanh vi vi pham Ia “tré em, nguoi khuyét tat, phu nt
mang thai”. Trudng hgp mot ngusi ¢ hanh vi trom cidp dién thoai di dong
tri gid 1.000.000 dong ctia phu nt ¢6 thai va dung tay dinh tré em thi ¢6 dp
dung tinh tiét ting ning “vi pham hanh chinh déi véi tré em, phu ntt mang
thai” hay khong? Trong tinh hudng trén, chu thé vi pham di thuc hién hai
vi pham hanh chinh Ia “trom cip tai sin” va “c6 y gay thuong tich cho nguvi
khdc nhung khong bi truy ctiu trich nhi¢ém hinh sy”. Tuy déi tuong tic dong
trong trudng hgp nay Ia “phu nti mang thai” va “tré em” nhung khdch thé
bi xdm pham lai rit khdc nhau. Déi véi hanh vi trom cdp, khdch thé bi xam
pham la quyén s6 hau tai san. Trong khi d6, d6i véi hanh vi ¢6 y gay thuong
tich cho nguoi khdc thi khdch thé bi xAim pham Ia quyén bat khia xAm pham
veé suc khée cta con nguoi. Quyeén bat khd xAm pham vé sic khoe la moét
quyén lién quan dén nhan than cta con ngusi."” Do d6, hanh vi xam pham
truc ti€p dén cic quyén nhan than cta d61 tugng can duge bao vé dic biét nhu
tré em, phu nti ¢6 thai thi cin phii nghiém tri hon so véi nhung déi tugng
thong thuong khic. Vi lé d6, tinh tiét ting ning “vi pham hanh chinh déi véi
tré em” chi nén dugc dp dung d61 vdi hanh vi vi pham “c6 y gay thuong tich
cho nguoi khdc nhung khong bi truy ciiu trach nhiém hinh su”. Péi véi hanh
vi “trom cdp tai san” thi khong nén dp dung tinh tiét ting ning “vi pham hanh
chinh d61 vdi phu nti mang thai”. Hién nay, do phdp luat khong quy dinh cu
thé nén thuc t€ xui phat vi pham hanh chinh van ¢6 chu thé dp dung tinh tiét
ting ning d6i véi cdc vi pham hanh chinh xAm pham quyén sé htu tai san cua
tré em, nguoi khuyét tat, phu ntt mang thai.'

Thit ba, mau quyét dinh xtt phat vi pham hanh chinh theo tha tuc khong
lap bién ban khong ¢é muc thé hi¢n tinh tiét ting ning. Theo Luat Xu ly
vi pham hanh chinh nam 2012 (dugc sta déi, b6 sung nam 2020, 2022) thi
viéc xt phat vi pham hanh chinh ¢6 thé dugce thuc hién theo thu tuc lap bién
ban hoic khong lap bién ban. Thu tuc xi phat khong lap bién ban dp dung
trong trudng hgp xu phat canh cdo hoic phat tién dén 250.000 dong déi véi
cd nhan, 500.000 dong d6i véi t6 chuic, trii trudng hgp vi pham hanh chinh
dugc phdt hién nho st dung phuong tién, thiét bi ky thuat, nghiép vu thi phai
lap bién ban. P61 véi cic truong hop vi pham con lai sé thuc hién xui phat
theo thu tuc ¢6 lap bién ban."

17 Pinh Vin Qué, “Phan biét toi gi€t ngudi véi toi ¢§ ¥ gay thuong tich din dén chét ngusi
trong Bo luat hinh su nam 2015, Tap chi Kiém sat, s6 7, 2018.

18 Uy ban nhan dan tinh Binh Thuan, Bio cio s6 31/BC-UBND ngay 06/7/2022 bdo cdo két
qué cong tdc thi hanh phdp luat vé xi ly vi pham hanh chinh 6 thing dau nim 2022.

19 Khoan 1 Biéu 56, khoin 1 Pi¢u 57 Luat X ly vi pham hanh chinh nim 2012 (dugc sua ddi,
bé sung nam 2020, 2022).
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Viéc thyc hién xt phat theo thu tuc ¢6 1ap bién ban hay khong lap bién
ban thi déu phai ban hanh quyét dinh xd phat vi pham hanh chinh. Quyét
dinh xu phat phai bao gobm cdc néi dung chinh nhu: ngusi ra quyét dinh xu
phat; ngusi bi xi phat; cin cu phdp ly d€ ban hanh quyét dinh xu phat; hanh
vi vi pham; tinh tiét giam nhe, tinh tiét ting ning.*” Nhu viy, trong quyét
dinh xu phat phai thé hién 16 ¢6 hay khong tinh tiét ting ning d€ tii d6 nguoi
¢6 thdm quyeén dp dung muic phat cho phu hop.

Nhim bio dim tinh théng nhét trong quyét dinh xu phat thi Chinh phu
ban hanh Nghi dinh s6 118/2021/ND-CP, trong d6 ¢6 Phu luc Mét s6 biéu
mau trong xu ly vi pham hanh chinh. Miu Quyét dinh xti phat vi pham hanh
chinh theo thu tuc ¢6 1ap bién bain (MQDP02) ¢6 muc thé hién 1o rang vé tinh
tiét ting ning (muc 5). Nhu vay, khi xtt phat, ngudi c6 thim quyén chi can
ddnh gid cdc tinh i€t ¢6 lién quan dén vi pham hanh chinh va xdc dinh ¢6 hay
khong tinh tiét ting ning. Néu ¢6 thi ghi r6 tinh tiét ting ning vao muc 5.
Ngugc lai, néu khong ¢6 thi ghi ro “khong” vao muc 5. Tuy nhién, bat cap
phidt sinh 12 miu Quyét dinh xd phat vi pham hanh chinh theo thu tuc khong
lap bién ban (MQDO01) lai khong c6 muc thé hién ro rang veé tinh tiét ting
nang. Hién nay, trong mau MQDO1 chi ¢6 muc 5 “cdc tinh tiét lién quan dén
viéc gidi quyét vi pham (néu ¢6)”. Tuy nhién, “cdc tinh tiét lién quan dén viéc
giai quyét vi pham” ¢6 thé khong lién quan dén tinh tiét ting ning. Do dé,
viéc ghi nhan cdc tinh tiét ting ning vao muc nay la rit khién cudng.

Cau hoi dit ra 1a khi xt phat theo thu tuc khong 1ap bién ban thi ngusi
¢6 thAim quyén c6 duge dp dung tinh tiét ting ning hay khong? Néu cau tra
161 1a “khong” thi rit vo ly béi khi xi phat theo tha tuc khong lap bién ban
thi ngusi c6 thim quyeén van phai dp dung muic tién phat cy thé dugce thiét ke
theo cong thiic “tii t6i thiéu dén t6i da”. Do d6, ngudi ¢ thim quyén hoan
toan ¢6 thé dp dung cdc tinh tiét ting ning (néu cd). Nguge lai, néu cau la
tra [a “cd” thi miu quyét dinh xu phat lai khong ¢6 muc thé hién duge cdc
tinh tiét nay. Tu d6, vin dé ndi bat la cung [a mau quyét dinh xu phat, mau
MQDO02 lai ¢6 muc thé hi¢n dugce tinh tiét ting ning, con mau MQDO1 lai
khong ¢6 muc nay. Chinh sy khong nhit qudn nay da din dén tinh trang
ngudi c6 thim quyén khi xu phat theo tha tuc khong lap bién ban (MQDPO01)
ctng rit “e ngai” dp dung tinh tiét ting ning boéi nhung khé khin trong viéc
thé hién noi dung nay trong quyét dinh xu phat.

3. Kién nghi hoan thién cac quy dinh phap luat vé tinh tiét tang
nang trach nhiém hanh chinh

Thit nhdt, Luat Xt ly vi pham hanh chinh nim 2012 (dugc sia d6i, b
sung nim 2020, 2022) va cdc vin ban hudng din thi hanh cin bé sung quy
dinh gidi thich cdc tinh tiét ting ning nhim tao co sé phdp ly ving chic cho

20  Khoin 1 Dieu 68 Luat Xt ly vi pham hanh chinh nim 2012 (dugc stia d6i, b6 sung nam 2020, 2022).
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viéc dp dung, tranh tinh trang dp dung phdp lut tuy tién trong thuc tién.

Ve tinh ti€t ting ning “vi pham hanh chinh d6i vdi ngudi gia” thi Luat
X ly vi pham hanh chinh nam 2012 (dugc sta déi, bé sung nam 2020, 2022)
nén tiép thu quy dinh cia phdp luat hinh su trong viéc gidi quyét bit cap nay.
Cdc B6 luat Hinh su trude day su dung tiéu chi “nguoi gia” dé dp dung tinh
tiét ting ning trdch nhiém hinh sy.*' Tuy nhién, viéc dp dung cting gip nhiéu
tré ngai do khong c6 quy dinh huéng din cu thé. PéE thdo go khiic mic nay,
Bo luat Hinh sy nam 2015 (dugc sua déi, bé sung nam 2017) da quy dinh cu
thé do tudi ctia ngudi bi pham toi dé lam tiéu chi dinh lugng dp dung tinh tiét
ting nang trich nhi¢ém hinh sy thay cho tiéu chi “ngudi gia”. Cu thé, Bo luat
nay quy dinh “pham t¢1 d6i véi nguoi dii 70 tudi tré 1én” thi bi dp dung tinh
tiét ting ning trich nhi¢ém hinh sy.?? Thiét nghi, Luat Xt ly vi pham hanh
chinh nim 2012 (dugc stia d6i, b6 sung nam 2020, 2022) cting nén tiép thu
kinh nghi¢m nay va thay th¢ tinh tiét ting ning “vi pham hanh chinh dé1 véi
ngudi gia” thanh “vi pham hanh chinh d61 v61 nguoi dii 70 tudi tré lén”. Quy
dinh nay sé giip cho viéc xdc dinh va dp dung tinh tiét ting ning nay tré nén
dé dang trong thuc tién xt phat.

Ve tinh tiét ting ning “vi pham hanh chinh ¢6 tinh chit con d6” thi hi¢n
nay, Luat Xt ly vi pham hanh chinh nim 2012 (dugc sia d6i, b6 sung nam
2020, 2022) 1an cdc vin ban hudng dan thi hanh déu khong gidi thich cu thé
vé vin dé nay. “Co tinh chit con do” quy dinh tai diém d khoan 1 biéu 10
Luat Xu ly vi pham hanh chinh nam 2012 (dugc stia d6i, b6 sung nam 2020,
2022) ¢6 khdc gi so véi “con d6 hung han” quy dinh tai Piéu 118 Luat Xu
ly vi pham hanh chinh nim 2012 (dugc stia déi, b6 sung nam 2020, 2022)?

Cic vin ban phdp luit lién quan cang khong 6 giai thich vé thuat ngu
“c6 tinh chit con do” ma chi ¢6 khdi niém “con do”. Cu thé, trong Cong
van s6 38/NCPL ngay 6/01/1976 va Két luan cta Chdnh dn Toa dn nhan
dan t6i cao tai Hoi nghi t6ng két cong tic nganh Toa dn nim 1995, Toa dn
nhan dan t61 cao da giai thich vé khdi ni¢m “con d6”. Theo do, “con do”
dugc hiéu Ia hanh dong cua nhing d6i tugng coi thusng phdp luat, thusng
xuyén phd réi trit ty tri an, sin sang dung va luc va thich (hay) dung va luc
dé uy hiép nguoi khic phai khuit phuc minh, v6 ¢6 hoac chi vi mot duyén
c6 nhé nhit la ddm chém, tham chi giét ngusi. Hanh dong cia déi tugng nay
thudng xam pham stic khée, tinh mang, danh du ngusi khidc, giy g6 hanh
hung nguoi khdc mot cdch vo ¢d hoic vi mét nguyén c¢d nho nhit. Viia qua,
An l¢ 56 17/2018/AL dugc Hoi dong Thim phdn Toa 4n nhan dan t6i cao
thong qua ngay 17/10/2018 va duge cong bd theo Quyét dinh s¢ 269/Qb-
CA ngay 06/11/2018 ctia Chdnh dn Toa dn nhan dan t6i cao vé tinh tiét “cé

21  DPiém e khoin 1 Pieu 38 cua Bo luat Hinh sy nam 1985, diém m khoan 1 Digu 46 Bo luat
Hinh sy nim 1999 (sta d6i, bé sung nam 2009).
22 Diémikhodn 1 Ditu 52 cia Bo luat Hinh su nim 2015 (dugc sia déi, b6 sung nim 2017).
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Yk

tinh chit con do” trong t61 “Giét ngudi” ¢ dong pham cung dua ra cdch gidi
thich vé thuat ngti nay. Tuy nhién, cdc hudng dan nay chi dp dung giéi han
trong linh vuic hinh su va khong thé 1a co s6 phdp ly d€ giai thich khi dp dung
tinh tiét ting ning trong xu phat vi pham hanh chinh.

Theo Dai tir dién tiéng Viét thi “con do” ¢6 nghia la “ké chuyén gay su,
hanh hung ngusi khdc”.» T dién tiéng Viét ctia Vién ngon ngtt hoc cting
giai thich tuong tu “con do” Ia “ké chuyén gay sy, hanh hung”.?* Theo Tu
dién Tu va ngti Viét Nam thi “con do” (con: vo lai, do: bon nguoi) la “ké luu
manh chuyén giy sy dinh nhau”.? Nhu vay, thuat ngti “con do” chi chu thé
chu khong phéi chi hanh vi. Vi vay, nhit thiét phai ¢6 sy phan biét 16 rang
gitia “con do” chi mot nguoi xem thudng phdp luat véi “cé tinh chit con do”
chi thuoc tinh caa hanh vi xem thudng phdp luat. N6i cich khdc, mot con
ngudi con do khi thuc hién vi pham hanh chinh chua chic di ¢6 tinh chit con
do va ngugce lai. Theo tdc gia, thuat ngtt “c6 tinh chit con d6” duge su dung
tai diém d khoan 1 Piéu 10 Luat Xu ly vi pham hanh chinh nim 2012 (dugc
stia d6i, b sung nam 2020, 2022) ¢6 “ngu v chi thuoc tinh ctia hanh vi xem
thuong phdp luit chui khong phai chi vé con nguoi cu thé.

Chinh vi vay, khi ddnh gid vé tinh tiét “cé tinh chit con do” thi nguot
¢6 thim quyén can phai xem xét mot cdch toan dién nguyén nhan chu thé
thuc hi¢n vi pham hanh chinh. Tu day, can tiép tuc xdc dinh méi lién hé truc
ti€p gitia nguyén nhin véi hau qua, cang nhu chu trong cic yéu t6 6 lién
quan khdc nhu dia diém, khong gian xdy ra sy viéc (vi du: dinh ngusi ngay
tal try s6 ¢d quan nha nudc), 161 nd1, hanh dong (vi du: chi vi nan nhan xua
dudi ché ma tin cong nan nhan)... Nhiing noi dung nay can phai duge gidi
thich cu thé trong cdc vin ban quy pham phdp luat d€ tao dieu kién thuan Igi
cho viéc dp dung, dic bi¢t [a d6i véi cong tic xu phat vi pham hanh chinh.*

Thit hai, nha lam luit cin hudng dan cu thé vé viéc nhan thic va dp
dung moét s6 tinh tiét ting nang. Hién nay, khong c¢6 qud nhiéu quéc gia trén
thé€ giéi ¢6 luat riéng vé xu phat vi pham hanh chinh.”” Nghién ciu mét s6
qudc gia ¢ luat xi phat vi pham hanh chinh nhu Nga, Kazakhstan, Latvia,
Trung Qudc thi khong ¢6 quy dinh vé tinh tiét ting nang “vi pham hanh
chinh d6i véi nhieu ngusi”.*® Nhu vay, cd thé thdy, tinh tiét ting nang “vi

23 Nguyén Nhu Y (cht bién), Dai tir dién tiéng Viét (tdi ban ldan thir 13), Nxb. Pai hoc quéc gia
Tp. Ho Chi Minh, 2013, tr. 344.

24 Vién ngon ngtt hoc (Hoang Phé chu bién), Tir dién tiéng Viét, Nxb. Tu dién Bdch Khoa, 2010, tr. 275.

25  Nguyén Lan, Tir dién tir va ngiv Viégt Nam, Nxb. Téng Hop TP. Ho Chi Minh, 2006, tr. 418.

26  Chang-Ying Hu - Shi-Hai Zhu, “Method of Setting Environmental Administrative Fine
Amounts”, Int ] Environ Res Public Health, Vol. 18 (9), 2021.

27  Philippe Cacaud, M. Kuruc, Melvin Spreij, Administrative Sanction in Fisheries Law, Pub.
Roma, 2003, p. 32.

28 Bo luat vé vi pham hanh chinh ctia Cong hoa Lién bang Nga, Bo luat vi pham hanh chinh Kazakhstan,
Bo6 luat ve vi pham hanh chinh ctia Cong hoa Latvia, Luit vé xi phat hanh chinh cta Trung Quéc hoan
toan khong ¢6 quy dinh vé tinh tiét ting ning “vi pham hanh chinh d6i véi nhitu nguoi”.
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pham hanh chinh d6i vdéi nhitu ngusi” 1a mot su sing tao riéng cua phdp
luat Viét Nam. Li¢u su sdng tao phdp luat nay ¢6 hgp ly va ¢ mau thuin véi
nguyén tic xu phat quy dinh tai diém d khoin 1 Piéu 3 Luat X ly vi pham
hanh chinh nim 2012 (dugc sta déi, b6 sung naim 2020, 2022) hay khong?

Theo tdc gia, “vi pham hanh chinh d6i véi nhiéu nguoi” 1a trudng hop
vi pham hanh chinh tdc dong dén nhiéu cd nhan, giy ra cho ho cdc thi¢t hai
vé vat chit, sic khoe, danh dy, nhan phim... So vdi trusng hop vi pham
hanh chinh chi tic dong dén mot de6i tugng thi vi pham hanh chinh déi véi
nhiéu ngudi gy ra thiét hai 16n hon, vi th€ chua thé vi pham phai ginh chiu
trdich nhiém hanh chinh é muic cao hon. Pon cti, 6ng A dang tii trén trang
facebook cd nhan vdi ndi dung “ba H Ia Hi¢u truéng trudng tiéu hoc X bi
buodc thoi viéc vi ¢é hanh vi quan hé bat chinh”. Cuang su viéc trén, ba B
lai ding tai trén trang facebook cd nhan vdi néi dung “ba H la Hi¢u truéng
trudng ti€u hoc X bi budc thoi viéc vi ¢6 hanh vi quan hé bit chinh véi 6ng
K”. Sau khi xdc minh, co quan chic ning xic dinh 6ng A va ba B cung thuc
hién hanh vi “cung cidp thong tin sai sy that xic pham danh dy, nhan phim
cua ¢d nhan”. Tuy nhién, muic d¢ trich nhi¢ém hanh chinh dp dung déi véi
hai chu thé vi pham nay ¢6 su khdc nhau. Hanh vi ctia éng A chi tic dong
dén moét nguoi [a ba H. Trong khi d6 hanh vi cia ba B lai tic dong dén nhiéu
ngudi Ia ba H va ong K. Do vay, khi xtt phat ngudi ¢6 tham quyén c6 thé dp
dung thém tinh tiét ting ning “vi pham hanh chinh d6i véi nhiéu nguoi” déi
vdi vi pham cta ba B.

Khi dp dung tinh tiét nay ngudi ¢6 thdm quyén xui phat cin luu y Ia cha
thé vi pham chi thuc hién mot vi pham hanh chinh va hanh vi nay tic dong
dén nhiéu nguoi. Néu vi pham hanh chinh tic dong dén nhi¢u nguoi va sy tic
dong d6i véi mdi nguoi tao thanh mot vi pham hanh chinh doc 1ap thi khong
dp dung tinh tiét ting ning nay ma sé xu phat vé tiing vi pham hanh chinh cin
cu vao s6 ngudi bi vi pham theo quy dinh tai diém d khoan 1 Piéu 3 Luat Xu
ly vi pham hanh chinh nam 2012 (dugc stia d61, b6 sung nam 2020, 2022).

Tr6 lai tinh huéng 6ng A ¢6 hanh vi xtic pham danh dy, nhan phim hai
nguoi la chi B va chi C thi day la nhang vi pham hanh chinh déc lap va nguoi
¢6 thim quyeén xu phat tling hanh vi chi khong xti phat mét hanh vi vdi tinh
tiét ting ning “vi pham hanh chinh déi vdi nhieu nguci”. Thiét nghi, noi
dung nay can phai dugc hudng dan ro rang dé viéc nhan thiic va dp dung tinh
i€t ting ning nay tré nén théng nhat.

Bén canh d6, nha lam luat cang cin hudng dan ré rang vé tinh tiét ting
nang “vi pham hanh chinh déi vdéi tré em, nguoi khuyét tat, phu ni mang
thai”. Theo tic gid, chi nén dp dung tinh tiét ting ning nay khi khdch thé bi
xam pham la quyén nhin than (giy thuong tich, xic pham danh dy, nhan
phim...) cta tré em, ngudi khuyét tit, phu nti mang thai. Péi véi cic vi
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pham ¢6 khdch thé bi xAm pham la quyén tai sin cta tré em, ngusi khuyét
tat, phu ntt mang thai (trom cip tai san, cong nhién chi€m doat tai san, gian
doi dé chiém doat tai san...) thi khong dp dung tinh tiét ting nang nay. S6 di
nhu vay vi theo khoan 1 Piéu 25 Bo luat Dan sy nam 2015 thi quyén nhan
than 1a quyén dan su gin lién véi mdi cd nhan, khong thé chuyén giao cho
nguoi khdc. Cdc vi pham hanh chinh xAm pham dén quyén nhan than cua
con nguoi, dic biét Ia tré em, nguoi khuyét tit, phu ntt mang thai - nhiing
déi tugng dugce phdp luat quan tim va bao v¢ dic biét thi mdi chiu thém tinh
tiét ting ning néu trén.” Cdch quy dinh nay cing sé tao ra sy tuong thich
véi phdp luat nhitu qudc gia trén thé gidi. Pon cu, Pieu 57 Bé luat Vi pham
hanh chinh Kazakhstan (Kazakhstan’s Code on Administrative Infractions) quy
dinh tinh tiét ting ning trich nhi¢ém hanh chinh “thuc hi¢n vi pham hanh
chinh mét cich ¢6 y d6i véi phu ntt ¢6 thai, cting nhu déi véi tré so sinh”.
Khi dp dung tinh tiét ting ning nay thi vi pham d6 phai hudng dén cic quyén
nhan than cda phu nt ¢6 thai, tré so sinh.”” Nhu vay, néu vi pham chi hudng
dén cic quyeén veé tai san cia phu nii ¢6 thai, tré so sinh thi khong dp dung
tinh tiét ting ning néu trén.

Thit ba, can nhan thiuic ddy da vé y nghia, vai trd cta tinh tiét ting ning
trong viéc quyét dinh cdc hinh thuc xu phat. Cu thé, viéc xtt phat déi tugng vi
pham ¢4 y thiic ngoan ¢6, chéng d6i can phai thé hién nhit quin trong cong
tdc xu phat ké ca khi xui phat theo thu tuc ¢6 1ap bién bian hay khong lap bién
ban. Hi¢n nay, Mau MQDO01 khong ¢ muc thé hién cdc tinh tiét ting ning
trich nhiém hanh chinh. Do dé, tic gid kién nghi Chinh phu trong tuong lai
can b6 sung vao miu quyét dinh muc thé hién 1o cdc tinh tiét ting nang c6 lién
quan dén vi pham hanh chinh. Trong trutng hgp xu phat theo thu tuc khong
lap bién bin ma ngudi ¢6 thim quyén chiing minh dugce vi pham hanh chinh
¢6 tinh tiét ting ning thi ghi 1o tinh tiét nay vao miu quyét dinh xut phat nhim
quyét dinh muic phat nang hon so véi trudng hgp thong thuong, bio dam
dugc su cong bing trong truy cdu trdch nhiém hanh chinh.”' @
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