LUAT DAN SU 23

XACLAP QUYEN HUONG DUNG TRONG THUA KE

ThS NGUYEN NHAT THANH

Khoa Luat Dan sy, Trudng Pai hoc Luat Tp. Ho Chi Minh
Faculty of Civil Law, Ho Chi Minh City University of Law
Email: nnthanh@hcmulaw.edu.vn

Tom tat

Khi mét cd nhdn chét, ngoai viéc tai sdn ciia ho sé dugc dich chuyén quyén sé hiu cho nguvi thita

ké, thy ddy con cé thé la su ki¢n phdp ly lam phdt sinh can ai dé xdc lgp quyén hudng dung cho

cdc chii thé khdc theo di chiic, théa thudn cia cdc dong thita ké hodc quy dinh ludt. Bai viét nghién
aiu quy dinh cia By ludt Ddn sy nam 2015 va phdp ludt lién quan cang nhu tham khdo quy
dinh mgt s6" qudc gia trén thé gidi vé cac truong hop xdc ldp quyén huong dung trong thita ké, tir
dé chi ra nhitng bdt cdp va dé xudt hoan thién, théng nhdt cdc quy dinh vé xdc lgp quyén hudng
dung trong thita k¢ tqi Viét Nam.

Tu khoa: quyén huéng dung, thita ké, di chiic, théa thudn, tho cing

Abstract

The death of an individual, in addition to resulting in the transfer of ownership of the decedent’s

property to the heirs, may also constitute a legal fact giving rise to the establishment of usufruct

rights in favor of other subjects, pursuant to a testament, agreements among co-heirs, or statutory
provisions. The article examines the provisions of the 2015 Civil Code and related regulations
as well as references to the laws of certain countries on cases of establishing the usufruct rights in
inheritance, thereby identifying the shortcomings and proposing to improve provisions on establishing
the usufruct rights in inheritance in Vietnam.
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uyén huéng dung trong phdp luit duong dai “dén tu Luat La Ma”.!
Quyeén huéng dung da hinh thanh va phdt trién trén thé gidi tu rat lau.
Tu lau, theo phdp luat Viét Nam, di c¢é quan diém cho ring quyén s6 hitiu ¢6 thé
dem phan bi¢t thanh cdc quyén khdc nhu quyén dung ich va cdc dia dich.? Trong d6,
quyeén dung ich (usufruif) chi bao gdom hai yéu t6 ctia quyén s6 htiu: quyén ting dung
va quyén thu 1¢i. Cu thé, quyén tng dung (usus) nghia la quyén dung tai sin theo y
minh, con quyeén thu 16i (fructus) nghia 1a quyén thu hoach cdc hoa lgi. O Viét Nam,
bitu 257 B6 luat Dan sy (BLDS) nam 2015 quy dinh: “Quyeén huéng dung Ia quyén
cua chu thé dugc khai thic cong dung va huéng hoa 1o, 1¢i tic d6i véi tai san thude
quyén sé htiu cua chu thé khdc trong mét thoi han nhit dinh”. Khdi niém nay
khd tuong dong véi khdi niém quyén huéng dung 6 mot s6¢ qudc gia trén thé gidi.

Viéc tao lap quyén hudng dung duge quy dinh tai Dieu 258 BLDS niam 2015,
theo dé “quyén hudng dung dugc xdc 1ap theo quy dinh cua luat, theo thoa thuan
hoic theo di chuc” cho thiy su da dang trong cin cu xdc lap quyén nay. Vé ban
chit, quyén huéng dung phai xuit phdt tit quyén s6 htu va ¢6 thé phdt sinh dua trén
y chi cua cdc chua thé thong qua thoa thuin hoic theo quy dinh cua luat.

Bai viét sé tap trung phan tich cdc trudong hop xdc lap quyén huéng dung trong
linh vuc thita k&€ bao gom: (i) di chuc xdc lap quyén hudng dung; (i) dong thira ké
thoa thuan xdc 14p quyén hudng dung; (ii1) theo quy dinh cia phdp luat thiia k& bao
gom: quyén hudng dung cta vg, chdng theo trong trudng hop han ché phan chia
di san va quyén hudng dung cua nguoi quan ly di san tho cing.

1 Philippe Malaurie va Laurent Aynes, Les biens, Defrénois, 2013, phin s§ 1151.
2 Va Van Mau, Ddn ludt khdi lugn, Nxb. Quéc gia Gido duc, Sai Gon, 1958, tr. 336-337.



24 TAP CHI KHOA HQC PHAP LY VIET NAM SO 01(197)/2026

1. Di chuc xac lap quyén huéng dung

Mot trong nhting can cu dé tao 1ap quyén hudng dung 1a thong qua di chuc
dinh doat cua chu s6 hau.” Cin cd nay cting duge ghi nhan phé bién 6 phdp luat
cdc qudc gia nhu Phdp,* Puc, Ha Lan,...> béi &, quyén huéng dung dugce nhieu
qudc gia quan niém la quyén thudng dugce xdc lap cho nhuing ngusi gan gui than
thich nhit cua chu s6 htu.® Thong qua di chuc, chu s6 htiu sé chuyén quyén s6 htu
déi vdi tai san cho mot chu thé, dong thoi cho phép mot cha thé khic ¢6 quyén
hudng dung d6i vdi tai san. T4t nhién, thoi han huéng dung trong trusng hop nay
ctung phai tuan thu theo quy dinh phdp luat 1a t61 da hét cudc doi cua ngusi hudéng
dung dau tién néu la cd nhan va t61 da 30 nim néu nguoi huéng dung la phdp nhan.

Vi duy, A lap di chic cho B quyén hudng dung tai san ctia minh (nhu quyén
huéng dung moét can nha). Lic nay, khi A chét B méi ¢6 quyén huéng dung va
nhting ngudi thita k€ theo phdp luat cia A ¢6 quyén sé huu i san. O day, B dugc
quyén hudng dung tai san cho dén khi chét va khi B chét thi quyén hudéng dung
ctia B chim diit va nhung nguoi thtia k& theo phdp luat cua A dugce toan quyén déi
vdi tai san (c6 day da cdc quyén ning cua chu s6 hiiu tai san).’

Khi BLDS nim 2015 ghi nhan quyén huéng dung, tii géc do thiia k€ thiy ring
ngudi thiia k& va ngusi huéng dung c6 thé Ia cdc chu thé khdc nhau. Chang han nhu
truong hop nguoi vo, chong chét trudce ¢6 di chiic cho ngusi vg hoic chong con
séng ¢6 quyén hudng dung cin nha chung cua hai ngusi cho dén khi ngusi nay qua
doi, nhiing ngusi con sé 1a ngusi thita k€ cin nha d6. Ngusi lap di chuc ¢6 thé cho
phép nguoi hudng dung duge hudng toan bo hoic mét phin tai sin ctia minh. Vi¢c
ghi nhian quyén hudéng dung trong BLDS nam 2015 di md ra mot kha nang méi
trong viéc dinh doat tai san ctia nguoi dé lai di chiic. Pong thoi viéc ghi nhan quyén
hudéng dung trong BLDS nim 2015 lam cho khoing cich gita phdp luat dan sy Viét
Nam va phdp luat dan sy cdic nudc gan nhau hon khi ¢é nhiéu diém tuong dong.

Kinh nghi¢m qudéc t& cho thiy, viéc 1ap di chic xdc lap quyén huéng dung la
rit pho bién. Trudce day, dudi sy anh huéng ctia phdp luat Phdp, nhiéu ngusi dan 6
Viét Nam cung da lap di chic tao lap quyén huéng dung.® Trong luit cia Nam Phi,
viéc hudng dung chi c6 thé xudt phdt tii y dinh ¢6 chu dich va sy bay té y dinh cua
ngudi 1ap di chic d€ thiia nhan quyén han ché thyc sy d6i véi ngusi thy huéng.’
Hon nua, trong luat phdp Bi va Phdp, di chuic xdc 1ap quyén hudng dung con la mét
cong cu 1ap k& hoach thué va bit dong sin dugc hudng dung dé cdu tric viéc mua
bt dong sin hoic chuyén nhugng (vi du nhu quyén gép) tai san ddng ké cho thé h¢

3 Pieu 258 BLDS nim 2015: “Quyeén huéng dung dugc xdc lap theo quy dinh cua luit, theo thod thuan hoic
theo di chuic.”

4 bieu 579 BLDS Phdp: “Quyeén huéng hoa lgi, loi tic dugce xdc lap theo quy dinh cia phdp luit hoic theo y chi
cta cha thé.”

5 Bo Luat Dan sy Ha Lan, quy dinh ve di chtic va quyén hudng dung tai san ctia ngusi chét dugc quy dinh tai
chuong 4, Bitu 4:115 dén Dieu 4:181. Khoan 2 Pieu 4: 155 BLDS Ha Lan quy dinh nguyén tic: “Viée qudn ly
tai san hucmg dung theo di chiic dugc coi la dugc xdc ldp vi loi ich ciia cd nguoi hmmg dung va chii s6 hiru chinh...”. Xem
thém : http:/www. dutchcivillaw.com/civilcodebook044.htm, truy cap ngay 16/03/2025.

6 Bui Bang Hiéu (2014), “He¢ théng cdc vat quyén trong phdp luat dan su”, Ky yéu “Hgi thdo khoa hoc sita déi cdc
quy dinh vé tai san va quyén s6 hitu trong B¢ ludt Ddn sy Vi¢t Nam ndm 2005”, Ha Noi, tr.54.

7 D6 Vin Pai (Chu bién), Binh ludn khoa hoc nhiing diém mdi ciia B¢ ludt Ddn sy nam 2015, Nxb. Hong Puic — Hoi
luat gia Viét Nam, 2020, tr. 289.

8 Nhu trén.

9 Apers, Ann, Verbeke, Alain Laurent, “Modern usufruct — empowering the usufructuary”, Tydskrif vir die
Suid-Afrikaanse Reg, 2014, tr. 118.
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ti€p theo."” Mot tdc gid con cho ring hau hét cic quyén hudng dung phdt sinh khi
mot ngudi chét va duge tao ra bang di chuc hoic theo luat."

Theo tic gia, diy cung Ia phuong thic quan trong d€ thay thé, khic phuc
nhtng han ché khi phuong thuc lap di chic chung ctia vo chong bi loai bo trong
BLDS nim 2015. Béi lé, moét trong nhiing uu diém caa di chic chung vo chong
la vin dé bao toan tai sin chung ctia vg chong cho bén con séng khi mot bén vg
chong chét. Trong truong hop nay, trude khi qua doi, viéc moét bén vg chong chét
¢6 di chuic cho ngudi con séng hudng dung tai san cua minh dén tron doi sé bao
vé rit t6t quyeén lgi cia bén con s6ng trudc cdc yéu cau phan chia di sin ctia nguoi
thtia k€. Ngoai ra, trong hoat dong doanh nghiép, quyén hudng dung theo di chiic
dugc thuc hién trong nhting truong hop cu thé khong nhting bao dam duy tri, phdt
trién duge khéi di san cua ngusi chét dé lai (khong bi chia nhoé thanh cdc sudt thuia
k&), ma con giti dugce viéc san xudt, kinh doanh, lam dich vu thong qua viéc khai
thic cong dung cua tai san va ngan chin dugc nguy co suy yéu, phd sin mot co sé
san xudt, kinh doanh, lam dich vu.!?

Tuy nhién, hi¢n nay phdp luat khong quy dinh ro rang vé viéc di chuic dé lai
quyén huéng dung tai sin cho mét chu thé nhung anh huéng dén quyeén 1¢i cua cic
chu thé khdc nhu chu ng, ngusi thiia k€ khong phu thudc vao nédi dung di chiic
thi vin dé xu ly tai san sé uu tién bio vé quyén lgi cho chu thé bi anh hudéng hay
cho nguoi ¢6 quyeén hudéng dung. Vi du: A lap di chic cho B huéng dung toan bo
di sin cua minh 1a can nha dén tron doi. Khi A chét thi A con mot khodn nghia vu
chua thanh todn vdi C. Trong trudng hgp nay trich nhiém thanh todn nghia vu cta
A sé thuoc vé B hay nhung nguoi thiia k€ theo phdp luat cua A? Trong trudng hop
phai xti ly tai san cua A d€ thuc hién nghia vy thi liéu quyén huéng dung cta B déi
VA1 cin nha ¢é chim duit?

Pé trd 161 cho cau hoi trén thi vin dé dugc dat ra Ia ngusi hudéng dung dugce
xdc dinh theo di chuc ¢6 phéi la nguoi thiia k€. Chi khi ngudi huéng dung tai san
la nguoi thira k€ thi chu ng (C) mdéi ¢ quyén yéu cau ngudi hudéng dung thuc hién
nghia vu do ngudi chét d€ lai theo quy dinh tai Bieu 615 BLDS nam 2015. Theo
tdc gid, can xem nguoi hudéng dung la nguoi thuia k€ véi di san thuia k€ la gid tri caa
lgi ich, hoa Igi, 1¢1 tiic phdt sinh tir tai san thtia k& C6 nhu vay, khi giai quyét trudng
hop trén thi nguoi huéng dung va nguoi thuia k& cung phai chiu trich nhiém doéi
vdi cha ng tuong ting véi ty 1¢ gid tri ma minh dugc hudng.

Ngoai ra, néu tai thoi diém phidt sinh quyén huéng dung theo théa thuan hoic
theo di chic ma tai san dang thuoc quyeén st dung cua chu thé khdc thong qua viée
nhan chuyén giao tii chu 6 hiiu (vi dy: nguoi thué, mugn tai san) thi viéc gidi quyét
mai quan hé gitia nguoi hudng dung, nguoi st dung va tham chif 1a cha s6 huou se
dugc gidi quyét ra sao thi BLDS hién nay van chua ¢6 quy dinh cu thé d¢ xu ly.
Ban chit ngusi thué, mugn tai san dugce phép tic dong 1én tai sin thong qua thoa
thuin cua chu sé htiu, trong khi ngusi huéng dung cé quyén tic dong lén tai san
ma khong can ¢6 su dong y cta chu s6 htiu, trii quyén dinh doat tai san. Vi dy: A

10 Ann Apers - Alain Laurent Verbeke, tldd, tr. 118.

11 Max Jr. Nathan, “2010 Revision of the Law of Usufruct”, Loyola Law Review, Vol. 57, 2011, tr. 230.

12 Phung Trung Tap, “Mét s6 khia canh cua vat quyén hudng dung”, Cdng thong tin di¢n tii Vién kiém sat nhdn ddn
161 cao, 2021, https://vksndtc.gov.vn/tin-tuc/cong-tac-kiem-sat/mot-so-khia-canh-cua-vat-quyen-huong-
dung-d10-t9758.html, truy cap ngay 16/03/2025.
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lap di chuc dé lai tai san la can nha caa A cho B thtia k€ va C huéng dung tai san.
Thoi diém A chét thi cin nha dang duge D thué. Trong trudng hop nay viée giai
quyét mdéi quan hé gitia B, C va D lién quan dén tai sin va tién thué sé¢ dugc gii
quyét ra sao? Theo Piéu 615 BLDS nim 2015 thi: “Nhting nguoi hudng thira k&
c6 trich nhiém thuc hién nghia vu tai san trong pham vi di sain do nguoi chét dé lai,
trit trudng hop c¢d thoa thuan khdc.” Do dé, ca nguoi thiia k€ quyén sé hou B va
nguol hudng dung tai san C déu ¢6 trich nhiém tiép tuc thuc hi¢n hgp dong thué
vd1 D cho dén khi hgp dong thué két thic. Ngoai ra, do quyén hudng dung dugc
xdc 1ap cho C nén dong nghia véi viéc cdc hoa lgi, 161 tic phdt sinh tii cin nha sé
thuoc quyén sé hou cta C. Nhu vay, viéc cho C duge hudng d61 véi khoan tién
thué trong thoi han caa hgp dong thué 1a phu hop.

2. Dong thuia ké théa thuan xac lap quyén huéng dung

Khi mot ngusi chét d€ lai di sin cho nhiéu nguoi thiia ké thi vin dé vé phan
chia di san s& dugc dit ra. Néu ngudi chét dé lai di chuic va phan chia ro di sin cho
ting nguoi thia k€ thi trén nguyén tic ton trong ¥ nguyén cua ngudi chét va theo
bieu 659 BLDS nim 2015, di san dugc phan chia theo di chuc. Tuy nhién, néu
trong trudng hgp ngudi chét khong dé lai di chic hoic di chic khong dinh doan
toan bo tai san, hodc di chuic khong xdc dinh cu thé vé phan di san cho nhtng ngusi
thita k&, nhting ngudi thiia k€ ¢6 quyén thoa thuian véi nhau d€ phan chia di san
thita k€. Thoa thuin nay dugc quy dinh cu thé tai diém b khoin 1 biéu 656 BLDS
nim 2015 theo d6: “Sau khi ¢6 thong bdo vé viéc mé thita k€ hoidc di chuic duge
cong bd, nhting nguoi thiia k€ ¢6 thé hop mit dé thoa thuan nhting viéc sau day: ...
b) Cich thuc phan chia di san”. Qua khao sit thuc t& cho thiy phan 1én viéc phan
chia di san thita k€ dugc chia theo thoa thuan cua cdc thia ké."?

Viéc thoa thuin phan chia di sin thiia k& cua nhtng nguoi thia k€ cung duge
ghi nhan khd phé bién é phdp luat ctia cdc qudc gia trén thé gidi. Theo Ditu 835
BLDS cuaa Phidp, “néu tit ca cdc dong thuia k€ c¢é mit va ¢é ning lyc hanh vi dan
sy, viéc phan chia di san ¢6 thé dugce tién hanh theo hinh thuc va cdch thic do cdc
bén lya chon”. Ngoai ra diéu luit nay ciing quy dinh “trong truong hop di san la tai
san chju su chi phéi ctia cdc quy dinh vé ding ky bat dong san, giao dich phan chia
di sin phii duge cong ching”. O Trung Qudc, théa thuan phan chia di sin cang
duoc chip nhan. O day, “phdp luat Trung Qudc khuyén khich nhting ngusi thita
ké& tu gidi quyét cic vin de veé thua k& Ho ¢6 thé tu thong nhit vé ngay, cich thiic
chia di san cting nhu phin cuaa tiing nguoi thua ke,

Viéc xdc lap quyén hudng dung d6i véi di san trong thoa thuin phan chia di
san, hién nay van chua c¢é quy dinh ro, béi theo Pi¢u 656 BLDS nim 2015 thi noi
dung cua thoa thuan nay chi lién quan dén “cdch thiic phan chia di san”. Tuy nhién,
c6 thé thdy tai thoi diém mé thiia k&, cic dong thiia k& Ia cdc chu thé cé quyeén thoa
thuin vé phan chia di san va khi thoa thuan phan chia di san dugc xdc 1ap cung dong
thoi la thoi diém xdc lap quyén s6 htu cua cic dong thiia k&, nén viée cic dong

13 Dinh Trung Tung (cha bién), Binh ludn nhing néi dung méi cia B ludt Ddn sir, Nxb. Tu phdp, Ha Noi, 2005, tr. 234.

14 JurisClasseur Droit comparé, Fas. 25 (Chine), 2010 (phin s6 9, 147). Din theo: D Vin Dai, Ludt thita ké Viét
Nam — Bdn dn va binh lugn an (Tgp 2), Nxb. Hong Puc - Hoi luat gia Viét Nam,2019, tr. 536.

15 Theo Anlé s6 24/2018/AL thi thoi di€m cic dong thiia k€ thoa thuan phan chia di sin xong ma khong vi pham
quyén 1¢i cua bat cu thiia k€ nao thi tai sin khong con duge coi 1a di sin ma chuyén thanh quyen sé hau hop
phdp ctia cdc chu thé.
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chu s6 huu cung thoa thuan vé vi¢c phan chia di san bao gom ca viéc giao quyén
huéng dung cho chu thé khdc 1a phtt hgp véi quyeén cua chu sé hiu. Hon nua, ban
than nguoi c¢é quyén hudng dung sé dugc quyén khai thic, huéng hoa lgi, lgi tic
trong thoi han nhit dinh nén ¢6 thé sé “tit bo” viéc nhan cdc 161 ich khdc ti di san,
do d¢, viéc chuyén quyén huéng dung cung c6 thé duge coi 1a mot trong nhiing
noé1 dung cua “phan chia di san”.

Ve chu thé dugce phép tham gia thda thuan phan chia di san theo khodn 1 Ditu
656 BLDS nim 2015 chi la nhung nguoi thiia k&€ duge xdc dinh gom hai truong
hop: (1) nguoi thuia k€ theo di chiic; va (ii) nguoi thita k€ theo phdp luat. Nhu vay,
vé nguyén tic cdc cha thé khong phii Ia ngusi thiia k€ khong duge phép tham gia
thoa thuan phan chia di san, hay néi cdch khdc ngusi huéng dung di san thong qua
thoa thuan nay chi cé thé [a mot trong cic dong thira ké.

V¢ hinh thic cua thoa thuan phan chia di san, theo khoan 2 Piéu 656 BLDS
nim 2015: “Moi thoa thuan ctia nhting nguoi thita k€ phai dugc lap thanh van ban”.
Thoa thuan phan chia di san Ia nhung can cu phdp ly ghi nhan su thoa thuan théng
nhit gita nhiing nguoi thtia k€ va cdc vin dé lién quan dén di san thtia k€ va nguoi
huéng di sin nén vin bin cin ¢6 day du chu ky cua tit ca ngudi thita ké.'¢ O Phip,
“phan chia di san theo thoa thuin 1a moét hop dong ung thuan. N6 khong phai tuan
thu bat k¥ yéu cau dic biét nao vé hinh thic. Phan chia di sin ¢6 thé duge ghi nhan
bing mot vin ban khong c6 cong chiing. N6 con ¢6 thé bang miéng” va “viéc phan
chia di san la bit dong san bang vin khong cong chiing va khong duge dang ky cong
khai khong vo hi¢u”."”

Ve chua thé dugce hudng dung di san, cin cu vao s6 lugng chu thé duge hudng
dung c6 thé phan thanh: Thit nhdt, quyén huéng dung danh cho nhiéu cd nhan Ia
quyén huéng dung dong thoi cing mét lic danh cho c¢a vg, chong hoic gia dinh.
Vi du: chu s6 huu chuyén giao tai san cho nguoi khdc nhung gitia cdc bén ¢ thoa
thuan danh cho nhung nguoi dugce chi dinh (thudng Ia vg, chong) quyén hudng
dung chung, va khi ¢é nguoi trong s6 dé chét thi quyén hudng dung cung khong
chdm dut ti€p tuc danh cho ngusi con lai duge hudng dung ca phin ctia nguoi kia.
Thit hai, quyén huéng dung danh riéng cho mot cd nhan duge chi dinh. Vi du: cdc
dong thtia k¢ thoa thuan chi danh riéng cho me duge quyén hudng dung tron doi
de6i véi phan di san do nguoi cha qud ¢8 dé€ lai. Thit ba, quyén huéng dung danh
cho phdp nhan, vi du danh quyén huéng dung mot cin nha cho t6 chiic tui thién.'®

3. Quyén huéng dung cua vg, chong trong truong hop han ché phan chia di san

bit¢u 661 BLDS nim 2015 quy dinh han ché phan chia di sin nhim bio vé sy
binh 6n trong quan h¢ gia dinh sau khi nguoi d€ lai di san chét khong nhting vé tinh
cam, ma con ve tai san 1a di san thiia ké€."” Khi vg hoac chong qua doi thi vé nguyén
tic phan tai sin cia ho (bao gdm ca tai san chung va tai san riéng) sé dugce phan chia

16 Nguyén Vin Cui, Tran Thi Hué, Binh ludn khoa hoc B¢ ludt ddn su nam 2015 ciia Nudc Cong hoa Xa h¢i Chii nghia
Vi¢t Nam, Nxb. Cong an nhan dan, Ha N¢i, 2017, tr. 1018.

17 Frangois Terré, Yves Lequette, Sophie Gaudemet, Les successions-Les libéralités, Nxb. Précis-Dalloz, 2014, phin
s6 1103; Dan tir: D6 Van Dai (2019), tldd, tr. 543.

18 Xem thém: Lé Minh Hung va Pham Thi Hanh, “Quyén huéng dung theo quy dinh cta B¢ luit Dan su nim
2015”, Ky yéu Hoi thio khoa hoc vé “Nhiing diém mdi ciia B¢ ludt Ddn su nam 20157, do Khoa luat Dan sy -
Truong Pai hoc Luat Thanh phd Ho chi Minh t6 chic ngay 31/3/2016, tr. 116.

19 Phung Trung Tap, tldd.
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theo quy dinh ctia phdp luat thiia k€ va xdc dinh cdc dong thiia ké'1a cic dong cha s6
huu. Tuy nhién, xudt phdt ti thuc tién do1 s6ng xa hoéi, khong hiém trusng hop cdc
dong thuia k&€ khong ¢ du tiém luc tai chinh d€ ¢6 thé thanh todn lai phin gid tri di
san cho cdc dong thiia k& khdc. Do d6, néu lap tiic phan chia gid tri cua di sin di cho
cdc dong thuia k& thi dan dén su khé khin rit 16n danh cho v¢ hodc chong con séng,
dac biét néu lien quan dén di san Ia cin nha va 1a nha 6 duy nhit gia dinh nguoi
dd. Viéc phan chia di san thiia k€ trong trudng hgp nay sé ¢6 thé din dén nguoi vo
hoac chong con s6ng sé gip kho khin trong viéc 6n dinh cudc séng. Vi vay, viéc
quy dinh gia han mot [in khong qud ba nam, theo d6 thoi han t61 da vé han ché
phan chia di sin 12 06 nam, ké tii thoi di€ém mé thiia k& Thoi han nay Ia diéu kién
thoi gian dé€ khic phuc nhtng khé khin trong doi séng lao dong, sin xuit, kinh
doanh, Iam dich vu va 6n dinh dinh cu¢c s6ng cua cd nhan hoic gia dinh. Quy dinh
ve thot han han ché phan chia di san khong nhung du li¢u giai quyét duge nhting
truong hop thuc t€, ma con nhim bio vé loi ich chinh ddng ctia nhiing ngusi thiia
k& Do dé quy dinh vé han ché phan chia di san trong truong hop nay la phu hgp.

Trong thoi han han ché phan chia di san thi quyén cua vg hoic chong con séng
déi véi di san ¢6 nhiting dic diém giéng vdi quyén huéng dung, cu thé:

Thit nhdt, quyén nay phdt sinh trén tai sin cta ngudi khdc. Vé mit nguyén tic
khi nguoi ¢6 di sin chét thi tai san sé chuyén quyén sé htu cho cdc dong thiia ké ké
tii thoi diém mé thuia k€ nén vé ban chit quyén cua nguoi vo hoic chong con séng
phdt sinh vdi tai sin chua chia trong thoi han phan chia di san Ia phdt sinh trén tai
san cua nguol khdc la cdc dong thira k€ (trong nhiéu truong hgp ve hoic chong con
séng cung 1a mot trong nhiing dong thita k& nay). T4t nhién viéc phit sinh quyén
nay phai dya trén can cu la ban dn, quyét dinh c¢6 hiéu luc cua Toa dn dua trén cdc
dieu kién do luat quy dinh tai Biéu 661 BLDS nam 2015.

Vi¢c phit sinh quyén nay khong phai Itic nao cting hoan toan trén tai san cia
nguoi khdc. Béi l¢, trong phan 16n trudng hop thi chinh ngusi vg hoic chong con
séng nay cung 1a moét trong cdc dong thiia ké, dong s6 huu htu d61 véi phan di san.
Tuy nhién, theo tdc gid thi diém khdc biét nay hoan toan c6 thé ly gidi duge bing
cdch xem xét quyén nay phdt sinh trén tai san tuong ung vdi phin cua cdc dong
thira k& khdc.

Thit hai, quyén nay phdt sinh ¢6 thoi han. C6 thé thdy trong truong hop vi ly
do viéc phan chia di san lam anh huéng nghiém trong dén doi séng cta vo hoac
chong con song thi phin di sin dé chi méi duge xdc dinh theo phan thita k¢ chu
chua dugc phan chia vé mat thuyc thé va trong thoi gian téi da la sdu nim (néu c6 gia
han) thi vg hoic chong con séng sé hudng o1 ich vat chit truc tiép trén tai san dé
du ho ¢6 thé chi Ia mot trong s6 nhiing nguoi thiia k€ hodc khong ¢6 phan quyén
s6 htiu nao trong phan di sin d6. Theo d6, ngusi vo hodc chong con séng sé duge
t1€p tuc st dung phin tai san (lic nay thudc sé htu cua nhiing nguoi thuia ké) cho
dén hét thoi han han ché€ phan chia di san.

Thit ba, quyén nay c6 hi¢u luc d6i véi moi cha thé. Trong thoi gian han ché
phan chia di san thi cic dong thuia k€ khong dugce thuc hién cdc hanh vi ngin cén,
can tré bén vg hoic chong con séng thuc hién viéc khai thdc, si dung d61 véi di
san. Trudng hop cdc cha thé nhan phin quyeén s6 hau cta cdc dong thuia k& khdc
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cang ¢ phai ton trong, khong duge thuc hién cic hanh vi ngan can, can tré bén
vo hoidc chong con séng thuc hién viéc khai thdc, st dung d61 véi di san khi cin cu
huéng quyén ctia ngusi nay van dang con ton tai.

BLDS Phdp cang cé nhting quy dinh tuong tu dé bio vé quyén ctia ngudi vo
hoic chong con s6éng, theo d6 Pieu 757 BLDS Phdp quy dinh: “Néu vg hoac chong
chét trude ¢6 con hoic chdu thi vg hoic chong con séng cé quyeén chon gitia quyén
hudng hoa 1¢1, 1gi tic tii tong s tai san hién c¢6 hodc quyén sé htiu mét phan tu tai
san trong trudng hop tit ca cdc con déu la con chung ctia hai nguoi...” cho thiy phdp
luat cho phép ngusi vo hodc chong con s6ng cé quyén chon viéc huéng mot phan
di san thira k&€ hoic huéng dung d6i véi toan bo di san. Ngoai ra Piéu 758-3 BLDS
Phdp con nhin manh “T4t cd nhiing ngusi thuia k€ déu ¢6 thé yéu cau bing vin
ban vg hoiac chong cia ngusi dé lai di san thuc hién viéc lya chon. Néu trong thoi
han ba thing ma khong c6 quyét dinh bing vin ban thi coi nhu vg hoic chong con
séng da lua chon quyén hudng hoa lgi, 1¢i tic”. Piéu nay cho thdy phdp luat Phép
van uu tién cho ngudi vo hodc chong con s6ng duge hudng dung déi véi phan di
san cua ngudi vo hoic chong da chét. Tuong ty, BLDS Ha Lan tai Piéu 4:23% cung
c6 quy dinh tuong tu cho phép Toa dn quyét dinh viéc cho ngudi vo hoic chong
con s6ng quyeén huéng dung d6i vdi tai san cua ngudi vo hoic chong da chét trong
trudng hop can thiét sau khi phin di san da thuc hi¢n xong nghia vu véi cdc chu ng.

O Phan Lan, Bo luat Thiia k& (Code of Inheritance) quy dinh néu di san thira k&
la nha chung cua vg chong hoic mot phan can nha Ia tai san cia ngudi chét va la noi
6 cuia ngiol vo hodc chong con séng, trit khi ngusi con séng nay cé noi 6 phit hgp,
cin nha d6 sé dugc git lai khong chia d€ Iam noi 6 cho vg hoic chong con séng.”!
Nguoi vg hodc chong con séng theo quy dinh ctia Bo luat Thiia k€ ¢6 quyén hudng
dung d61 véi ngodi nha nay cho dén khi nguoi nay chét hodc két hon véi nguoi khic.
bieu nay dong nghia vdi viéc ngusi vo hodc chong con séng khong duge ting cho
tai sin hudéng dung cho nguoi khdc. Viéc nguoi vg hoic chong ting cho ngusi khdc
mot tai san huéng dung nao dé lam phuong hai dén 11 ich cua nguoi thiia k€ cua
ngudi v¢ hodc chong da chét thi ngudi vo hoic chong con séng phii boi thusng
thi¢t hai cho nguoi thita k¢ kia khi ti€n hanh phan chia di san thiia k€ caa nguoi
vo hoidc chong chét trude. Trong truong hop khong thé thuc hién viéc boi thusng
thiét hai thi tai san ting cho hoic gid tri cua tai san phai dugc tra lai cho nguoi thira
k& néu ngusi nhan tang cho biét hodc phai biét vé tai sain cho xaAm pham dén quyén
thira k€ cua ngusi vo hoic chong chét trude.

Nhu vay, mic du quy dinh hién hanh cta BLDS nam 2015 khong ghi nhin
minh thi vé quyén huéng dung cta vg hoic chong con séng trong trudng hgp han
ché& phan chia di sin, xét vé ban chit thi trudng hop nay ngusi vg hoic chong con
séng cé quyeén tuong tu vl quyén hudng dung tai san ctia ngudi vg hoic chong da
chét. Cé tdc gid con khang dinh: “Do luat dinh vé quyén hudng dung trong trudng
hop vo hoic chong chét trude, ngusi vo hodc ngusi chong con s6ng ¢é quyén quin
ly tai san cua nguoi da chét la di sin thuia k€ chua chia va hudng hoa 11, lo1 tiic tu
viéc khai thdc tai sdn nay hoic st dung phin nha la di sin thua k€ chua chia cuaa

20 Quyén 4 Bo luat Dan sy Ha Lan, Luat vé Thua ké.
21 Khoin 2, Bi¢u 1a, Chuong 3, Bo luat Thira ké Phin Lan.
22 Khoin 1, 2, Bié¢u 3, Chuong 3, Bo luat Thita ké Phian Lan.
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ngudsi chong hoic cua ngusi vo qud c¢d”.? Xét trén thuc tién quy dinh cua moét s¢
qudc gia trén thé gidi nhu Phdp, Ha Lan ¢6 thé thdy trong truong hop nay, phdp
luat cua cdc qudéc gia trén da ghi nhan vé quyén hudéng dung tai sin cua nguoi vo
hoic chong con séng d6i véi phan tai san cia ngudi vo hodc chong da chét nhim
bao dam su 6n dinh cuc s6ng binh thudng ctia ngusi huéng dung. Véi nhiing dac
diém ¢6 tinh chit tuong ty véi quyén hudng dung tai san va viéc ché dinh han ché
phan chia di sin da ton tai 1au doi trong phdp luat Viét Nam thi viéc xem quyén khai
thic ctia ngudi vo hodc chong con séng trong han ché€ phan chia di sin la mot loai
quyén huéng dung sé gitip quyén huéng dung dé dang hon trong viéc di sau vao
doi séng dan sy dé giup quyén huéng dung c6 thé phit trién hon.

4. Quyén hudng dung cua nguoi quan ly di san tho cung

Viéc cho phép mot ngusi dé lai mot phan di san dé€ dung vao viéc tho cing sau
khi ngudi nay qua doi thong qua di chic la moét trong nhiing néi dung dic trung
cta phdp luat thiia k€ 6 Vi¢t Nam. Phin di san tho cung sé do ngudi quan ly di san
thuc hi¢n viéc quan ly, khai thic phtt hop véi muc dich tho cing cuaa di san theo
quy dinh tai Bi¢u 645 BLDS nim 2015.

C6 thé thdy quyén ngusi quan ly di san tho ciing d6i véi tai sin thd cing ¢6
nhting dic diém tuong tu nhu ngusi hudéng dung déi véi tai sain huéng dung. Cu thé:

Thit nhdt, quyén ctia ngudi quan ly di san phdt sinh trén tai san cua nguoi khdc.
Theo d6, quyén sé htiu d61 vdi di san tho cing thudc vé nhiing nguoi thira k€. Tuy
nhién, nguodi quan ly di san tho cing lai ¢6 quyén chiém huu, khai thdc di san tho
cting phtt hgp véi muc dich tho cing caa di san. Piéu nay cang tuong tu véi quyén
cta ngudi hudéng dung chi dugce khai thdc, si dung phit hgp vé1 muc dich cua tai
san hudéng dung dugc xdc dinh theo théa thuan, di chic hoic quy dinh phdp luat
(khoin 2 Piéu 262 BLDS nim 2015). Trong trudng hop di chic khong quy dinh
veé quyeén, lo1 ich khi ti€p nhan cong viéc quan ly di san tho cing va cdc nguoi thiia
k& khic cung khong thoéa thuan vé quyén 161 ma ngudi quan ly ¢é dugce trong qud
trinh thuc hién cong viéc nay, ngudi quan ly di san thd cing hoan toan c¢d thé yéu
cau nhting nguoi thiia k€ phai thanh todn cho minh moét khodn lgi ich va chi phi dé
bao quin di san thd cing; hoac ngusi quan ly di san ¢6 thé khai thdc di sin tho cung
va thu hoa loi tii viéc khai thdc di san nay d€ dung hoa lgi, lgi tic thu duge nham
ton tao, bio quan di san thd cuing va chi dung riéng cho minh.?* Thyc tién xét xu
ctung cho thdy, vin d¢ su dung di san tho cing, thu hoa lg¢i tii di san tho cing khong
phai lic nao cung danh toan bo cho viéc tho cung, ma theo d6, cic khoan lgi tui
di san tho cung con ¢6 thé trich 1ap mot phan cho ngudi quan ly di san ths cung.”

23 Phung Trung Tap, tldd.

24 Nguyén Vin Cu va Tran Thi Hué (2017), tldd, tr. 996. X

25  Theo Ban dn s6¢ 03/2010/DS-ST ngay 28/5/2010 cia TAND tinh Khdnh Hoa: Ong Nguyén Tién va ba
Nguyén Thi Du la vg chong, trong thdi gian chung séng ¢6 téng cong 10 ngudi con chung. Khi ong Tién va
ba Du chét ¢6 giao cho ong Nguyén Quy Khdch la con trai trudng cia 6ng ba quan ly, st dung toan bo tai
san bao gom: 01 cin nha va thua d4t s¢ 12 tai Vinh DBiem, Ngoc Hi¢p, Nha Trang dé ong Khdch khai thdc, su
dung va thu hoa l¢i nhim muc dich nhang khéi, ths ciing cho 6ng ba. Tuy nhién, vi di lam xa nén 6ng Khdch
da giao lai toan bo nha, dit trén cho ba Nguyén Thi Guong la chdu noi cua 6ng Tién va ba Du quan ly, su
dung va thu lgi. Sau dé ba Guong cho ring day la phian nha dit thudc quyén sé htu ctia minh nén da ton tao,
stia chita cin nha va ndy sinh tranh chdp déi véi nhung ngusi thita k€ khdc. Qua qud trinh nghién ciu ho so
TAND tinh Khdnh Hoa xdc dinh ba Guong chi ¢ quyén quan ly, st dung khéi di sin cua ong Tién va ba Du,
nay nhiing ngudi thita k€ yéu ciu phan chia di san thi c6 Guong phii tra lai tai san trén dé phan chia, trong dé
Toa cung xem xét chdp nhan yéu ciu thanh todn tién cong ton tao, cong san 14p va cong siic bao quan cua co
Guong trong thoi gian 41 nim.
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Thuc tién d61 s6ng xa hoi, thuc tién xét xt cing nhu cdc van ban phdp luat dan
su Viét Nam trude day*® déu thiia nhan quyén hudng dung hoic it nhit 1a 1oi ich
nhit dinh d6i vdi di san tho cliing xem nhu la bu dip lai cong siic va trdich nhiém ma
ngudi quan ly di san ths cing phéi ganh vdc. Chang han theo mot ban dn: “Theo
“To thuan phan” lap ngay 31/3/1969 dudi su théng nhit, phan chia dit ctua c6
Tran Thi Tao thanh 04 phan gom cdc 16 mang s¢ 320, 321, 322, 323. Trong d¢6 16
dat 320 giao cho 6ng Hua Puc Tan tron quyén hudng dung, c6 trich nhi¢m cing
gid hang nam va dugc quyén truyén tu luu ton vinh vién...”?” cho thdy viéc hudng
dung gin lién vdi di san thd cing di 1a mot phian trong doi s6ng dan su trude day.

Ngoai ra, trong truong hop nguoi quan ly di sin khong con thuc hién cong
vi¢c quan ly di san hoac bi trudt quyén quan ly di sain do da khong thuc hién theo
di chic hoic théa thuan caa nhiing nguoi thira k& thi ngusi quan ly di san tho ciing
phai c6 nghia vu giao lai di sin tho ciing theo thoa thuan ciaa nhting nguoi thira ké
hoic theo di chic quy dinh.

Thit hai, quan ly di sin tho cing phdt sinh ¢6 thoi han trén di san tho cing. Mic
du nguoi quan ly di san ¢d thé Ia moét trong s6 nhing ngusi thiia k€ di sin nhung
khi thuc hién quyén quan ly di san tho cing thi ho thuc hién vdi tu cich 1a quyén
doc lap véi quyeén sé hou. Piéu nay dong nghia khi ngusi quan ly di san tho ciing
chét quyén quin ly di sin tho cing cung chim dit. Trong trudng hgp nay nhiting
ngudi thita k€ (chu s6 hau tai san) ¢6 thé thoa thuan dé chi dinh nguoi quan ly di
san tho ciing mdi. Ngoai ra, néu thoi han tho cing duge xdc dinh theo di chic hoac
theo thoa thuin cua nhung nguoi thita ké thi khi két thiic thoi han nay quyén quan
ly di san tho cung cang chim dit. Pic diém nay ctia quyén quan ly di san tho cung
c6 nét tuong dong véi thoi han caa quyén hudng dung duge quy dinh tai Pieu 260
BLDS nam 2015.

Thit ba, quyén cua nguoi quin ly di san tho cing véi di san tho cing ¢6 hi¢u
luc véi moi chu thé. Theo dé, ngusi quan ly di san ¢é quyén chi€ém htiu, quan ly, su
dung tai san la di san tho cing trong thoi gian tho cing. Ngoai ra, ngusi quan ly di
san tho cing ¢é quyén dai dién cho nhung nguoi thiia k€ trong quan hé véi nguoi
thu ba lién quan dén di san thiia k€.* Diéu nay cho thdy moi chu thé déu phii ton
trong quyén ctuia ngudi quan ly di san tho cing giéng nhu ton trong quyén cua chu
s6 htu d61 vdi tai san.

Nhu vay, quyén ctia ngudi quan ly di san tho cing cé nhting dac diém, néi
dung tuong tu véi quyeén d6i vai tai san trén tai san cia ngudi khdc, ma cu thé hon la
quyén huéng dung. Do d6, chung ta ¢6 thé xem quyén cia nguoi quan ly di san tho
cuing d6i1 véi tai san tho cing la mot quyén hudng dung theo quy dinh cuaa luat, can
dugc théng nhit 6 viéc dp dung phdp luat thong qua ban hanh dn 1¢, thuc tién xét
xt d€ théng nhit viéc dp dung phdp luit. Diéu nay sé gép phan dua quyén hudng
dung vao doi s6ng dan su ma khong lam thay déi ban chit, nguyén tic cta quyén

26 Theo bitu thu 626 va Bieu 629 Bo Dan luat Sai Gon niam 1972 lién quan dén quyén ctia ngudi quan ly di sin
thd cuing (ngudi thita hudng): “Ngudi thiia hudng c6 thé tu minh huéng dung ctia huong hoa hay cho thué dé
ldy 161. Tt dudng chi ¢6 thé dem cho thué trong trudng hop that can thiét, nhung phai danh lai mot ché da
cho vi¢c thita ty.” va “Hué 161 cua huong héa phai dung vao viéc ths phung, tu bé tit dudng va phan mo; con
lai ngusi thiia hudng duge git dé chi tiéu cho minh”.

27  Bandn s6 85/2022/DS-PT ngay 31/3/2022 ctia Toa d4n nhan dan cip cao tai Pa Ning.

28  Diémakhoin 1 Pitu 618 BLDS nim 2015.
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huéng dung cang nhu khong lam thay d6i nhtng noi dung, dic di€ém cua ché€ dinh
quan ly di san tho cing. Cdch tiép can nay cung sé gitip quyén huéng dung c6 thé
t1€p can doi séng dan sy khi quyén cua nguoi quan ly di sin thd cing vén da ton
tai, phdt trién lau doi duge nhiéu ngusi dan biét dén, bio vé t6t hon quyeén 1¢i caa
ngudi luu cu tii d6 giip quyén huéng dung phé bién hon trong doi séng dan su. @
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