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Tom tat
B¢ ludt T6 tung hinh sy Viét Nam da cé nhiéu tién by khi quy dinh vé nguoi lam ching. Tuy nhién,
cdc quy dinh nay vdn con ton tgi nhiéu bdt cdp, vudng mdc trong thuc tién dp dung phdp ludt cang nhu
chua dam bdo cdc quyén cia nguoi lam chiing khi tham gia t6 tung. Trong khi dé, B¢ ludt T6 tung
hinh sy Lién bang Nea lai co h¢ thong cdc quy pham phdp ludt quy dinh khd toan di¢n, ddy div vé
quyén va nghia vy cia nguoi lam chimg. Trong bai viét nay, tdc gid tdp trung phdn tich quy dinh cia
B¢ ludt T6 tung hinh sy Lién bang Nga vé nguoi lam chiing, so sanh véi B¢ ludt T6 tung hinh su
Viét Nam va tir d6 dua ra cdc bai hoc kinh nghiém cho Viét Nam trong viéc hoan thién quy dinh cia
B¢ ludt nay vé nguoi lam chiing.
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Abstract
The Vietnamese Criminal Procedure Code has made significant progress in regulating witnesses.
Houwever, various shortcomings remain, particularly in the practical application of these provisions
and in ensuring the full protection of witnesses’ rights during criminal proceedings. In contrast, the
Criminal Procedure Code of the Russian Federation provides a relatively comprehensive and detailed
system of legal norms governing the rights and obligations of witnesses. This article examines the
provisions of the Russian Criminal Procedure Code concerning witnesses, compares them with the
corresponding regulations under Vietnamese law, and identifies lessons and implications for improv-
ing Vietnam’s Criminal Procedure Code with respect to witness-related issues.
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Trong qud trinh gidi quyét vu dn hinh sy, nguoi lam ching la mét trong nhting
ngudi dong vai tro quan trong, vi 161 khai caa ho chinh la nguon chiing
cu trong vu dn hinh sy, nhiéu vy dn nhanh chéng dugc diéu tra lam 1o chinh 1a nho
nguon chung ci nay.! Do d6, day chinh Ia mot trong cdc chu thé ¢6 vi trf quan trong
trong viéc thu thap va dinh gid ching cu trong t6 tung hinh sy. BLTTHS Lién bang
Nga? mic du trdi qua nhi¢u [an sua d6i, bé sung nhung ngudi lam ching [a mot
trong cdc chu thé tham gia t6 tung dugc quy dinh khd toan dién vé dia vi phdp ly,
quyén va nghia vu va xem ngudi lam chung la chu thé ¢é quyén va nghia vu phdp
ly day du khi tham gia t§ tung nhu cdc cha thé tham gia t§ tung khdc.> Theo khoin
1 Bi¢u 74 BLTTHS Lién bang Nga, ching cu trong vu dn hinh sy dugce hiéu la bit
ky thong tin nao trén co s6 d6 toa dn xdc dinh duge su ton tai hoic khong ton tai
cua cdc tinh tiét can duge ching minh trong qud trinh giai quyét vu dn, cung nhu
cdc tinh tiét khdc ¢6 y nghia déi véi viéc xem xét vu dn moét cdch toan dién, khdch

1 Bui Buc Hua, “Ché dinh bao vé ngudi t6 gidc toi pham, ngusi lam chiing, bi hai va ngudi tham gia t6 tung khdc
trong Bo luat t6 tung hinh sy nim 20157, Tap chi Ddn chii va phap ludt s§ 4 (361), 2022, tr.25

2 Bo luat TS tung Hinh su (BLTTHS) Lién bang Nga Ian dau tién duge thong qua vao ngay 22/11/2001 (sua déi,
bé sung nam 2009, 2016, 2020, 2022 va 2025) (viét tit: BLTTHS Lién bang Nga)

3 A.A. Poddubnyak, “Csuperens Kak yyacTHUK yrojosHoro mpouecca Poccuiickoit ®epepauyn” (Ngudi lam
chuing véi tu cdch Ia ngudi tham gia t6 tung hinh sy Lién bang Nga), Tap chi Khoa hoc V.1. Vernadsky cua Pai hoc
Lién bang Crimea, s6 2, 2015.
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quan va day du.* Lai khai cda ngusi lam chiing 1a mot trong cdc loai chiing cu trong
vy dn hinh sy, dong thoi [a nguon phé bién nhit dé thu thap thong tin phdp ly ¢6 y
nghia vé sy kién pham t01, sy lién quan cta bi cdo dén hanh vi pham t61 va muc do
161 ctia ho trong hanh vi bi truy t6.> Trong d6, 161 khai ctia ngudi lam chiing 1a mot
trong nhting loai chiing cd quan trong nhit trong t6 tung hinh sy ctia Lién bang Nga,
khong ¢6 161 khai cua nhan chuing sé anh huéng dén hi¢éu qui va thoi gian diéu tra
hay xét xu vu dn d6. Cho nén, ngudi lam ching duge xem la chu thé c¢é quyén va
nghia vu phdp ly day du khi tham gia t6 tung nhu cdc chu thé khdc.® Bai viét nay, tdc
gid tap trung phan tich quy dinh caa BLTTHS Lién bang Nga vé nguoi lam chung;
so sinh vé1 BLTTHS Viét Nam” va tii d6 dua ra mot s6 kinh nghiém cho Viét Nam.

1. Khai niém nguoi lam ching va cac truong hop khong bat buoc phai lam
chung trong vu an hinh su

Khoan 1 Pieu 56 BLTTHS Lién bang Nga c6 dua ra khdi ni¢ém nguoi lam ching
nhu sau: “Nguoi lam chiing 1a ngudi ¢6 thé biét tinh tiét quan trong déi véi viéc dieu
tra, truy t6 hoic xét xtt vu 4n hinh sy va dugc triéu tap dé€ khai bdo”.* Nhu vay, dé
dam bao tinh théng nhit trong dp dung phdp luit t& tung hinh sy, BLTTHS Lién bang
Nga di dua ra dieu luit quy dinh cuy thé vé khdi niém ngudi lam ching. T khdi niém
nay cho thiy dé dugc xem la ngudi lam ching trong vu dn hinh sy thi phai théa man
day du ca hai ditu kién: (i) Ia nguoi nay c6 thé biét hoic biét ro cdc thong tin, su kién,
tinh tiét quan trong cd lién quan dén viéc diéu tra, truy t6 va xét xi vu dn hinh sy; (i1)
12 ngudi nay duge co quan tién hanh t6 tung tri¢u tip chinh thiic d€ cung cip 161 khai.
Nguoi lam chung c6 thé 1a bat ky cd nhan nao, khong phan biét do tudi, tinh trang suc
khoe, vi trf xa hoi thi déu ¢6 thé dugc triéu tip véi vai trd 1a ngusi lam chuing trong vu
dn hinh sy néu thoa man day dua ca hai diéu kién trén.

Phdp luat t6 tung hinh sy Lién bang Nga cting quy dinh mét s6 ngoai 1¢ khong
bit buoc phai lam ching. Cu thé Ia, khoin 3 Pieu 56 BLTTHS Lién bang Nga c6
quy dinh tdm trudng hop khong bit buoc phai lam ching: thim phdn, hoi thim nhan
dan (vé cdc tinh tiét cua vu dn hinh sy ma ho biét dugc do tham gia vao qud trinh t6§
tung d61 véi vu dn do); luat su hoac ngudi bao chua cua nghi pham, bi can (vé nhiing
tinh tiét ma ho biét duge khi duge yéu cau hoic thuc hién viéc trg gidip phdp ly, tri
trudng hop chinh luat su hodc ngudi bao chiia yéu cau duge héi cung véi su dong y va
vi lgi ich cua than cha); luat su khdc (vé cdc tinh ti€t ma ho biét duge trong qud trinh
cung cip tr¢ gidp phdp ly, trii trudng hop chinh ho dé nghi dugce hoi cung véi sy dong
y ctia ngudi duge trg gitip); chiic sic ton gido (vé cdc tinh tiét biét duge qua viéc nghe
xung to1); thuong nghi si Lién bang Nga hoac dai bi€u Duma Qudc gia (néu khong
c6 su dong y cua ho, khong duge hoi vé cic tinh tiét biét duge trong qud trinh thuc
hién quyén han caa ho); cdn bé co quan thué - vé cdc tinh tiét biét dugce tit thong tin
chua trong ban khai tu nguyén tai sin va tai khodn cua cd nhan theo Luit Lién bang;
trong tai vién (thAm phdn trong tai) (vé cdc tinh tiét biét dugc trong qud trinh gidi quyét
tranh chip trong tai); ngudi bdo vé quyén con nguoi 6 Lién bang Nga (néu khong cé

4 Khoin 1 Pieu 56 BLTTHS Liéng bang Nga.

5 T'oponckoit okpyr Mbrruiuu, [TpaBa 1 06s13aHHOCTH JINLL, TPUBJIEKAEMBIX B KaU€CTBE CBUIETENEN B XOfie Cy/IeGHOTO
paccMOTpeHust yronoBHbIX fien (Mytishchi Urban District, Rights and Obligations of Persons Involved as Witnesses in the
Course of Judicial Consideration of Criminal Cases).

6 A.A. Poddubnyak, tldd (5), tr. 106.

Bo luat TS tung hinh sy Viet Nam nam 2015 (stia d6i, bé sung nam 2021, 2024 va 2025) (viét tit: BLTTHS Viét Nam).

Khoin 1 Pieu 56 BLTTHS Liéng bang Nga.
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su dong y cua ho, khong duge héi vé cdce tinh tiét biét dugce trong qud trinh thuc hién
chic trich cua ho).” Nhu vay, theo BLTTHS Lién bang Nga, day Ia nhém ngusi sé
dugc mién trit nghia vu la ngusi lam ching va ho khong ¢6 nghia vu khai bdo khi ¢6
yéu cau. Quy dinh nay cung xuit phdt tii quyén tii chéi khai bdo néu viéc khai bdo cé
thé chéng lai chinh minh, vg, chdong hoac ngudi than thich caa ho duge quy dinh tai
khoin 1 Piéu 51 Hién phdp Lién bang Nga.

Khi phan tich né1 dung nay trong BLTTHS Viét Nam nim 2015, tic gid nhan
thdy c¢6 diém tuong dong va khic biét. Cu thé Ia, khoan 1 Die¢u 66 BLTTHS Viét
Nam nim 2015 da dua ra khdi ni¢n vé nguoi lam chiing nhu sau: “Nguoi lam chiing la
ngudi biét duge nhiing tinh tiét lién quan dén nguodn tin vé to1 pham, vé vy dn va duge
co quan ¢6 thdm quyén tién hanh t6 tung triéu tip dén lam ching”. Theo khdi niém
nay, mot nguoi duge xdc dinh 1a ngusi lam chiing trong t6 tung hinh sy khi théa man
hai di¢u ki¢n sau: (i) nguoi dé biét dugce nhiing tinh tiét lién quan dén nguon tin vé
to1 pham, vé vu dn, trong d6 diéu kién “biét” dugc hiéu 1a ho ¢6 thé 1a ngudi truc tiép
chiing kién vu dn, truc ti€p biét cdc tinh tiét hoic gidn ti€p thong qua moét khau trung
glan mién Ia thu thap dugc cdc thong tin lién quan veé toi pham, vé vu dn;'" (ii) nguosi
nay dudc co quan tién hanh t6 tung triéu tip dén lam chuing. Nguoi biét duge cdc
thong tin quan trong cua vu dn khong duong nhién tré thanh ngusi lam ching ma ho
phai dugc co quan tién hanh t6 tung lya chon va triéu tap lam nguoi lam ching. Viéc
lua chon chinh xdc ai [a nguoi lam chung sé Iam gidm khéi lugng cong viée, trinh mat
thoi gian khi thu thap ching ci."! Nhu vay, theo quy dinh cia BLTTHS Viét Nam
nim 2015 thi viéc mot ngudsi biét cdc tinh tiét lién quan dén nguodn tin vé toi pham,
vé vu dn la dieu kién cin, con dieu kién du d€ ¢6 tu cich ngusi lam ching 1a duge
¢6 quan ¢ thim quyeén ti€n hanh t6 tung triéu tap dén lam chuing. Néu so sinh véi
phdp luat t6 tung hinh sy Viét Nam thi khdi niém nguoi lam chuing tai khoan 1 Piéu
56 BLTTHS Lién bang Nga c6 mot s6 noi dung tuong dong. Cu thé a, mot ngusi
sé& dugc xdc dinh la ngudi lam chiing néu ho biét dugce cdc tinh tiét ¢ y nghia d6i véi
vu dn. Day Ia dieu kién cin d€ c¢6 thé tham gia vy dn vdi tu cdch ngusi lam ching, vi
161 khai cua ngusi lam chiing phai gitip co quan ¢é thdim quyén xdc dinh dugec mot
hodc mét s6 van dé can phai ching minh trong vu dn. Bén canh dé, ngusi lam ching
khong duong nhién ¢6 tu cdch t6 tung ma phai duge sy cong nhan tu cich tii phia cdc
c6 quan ¢6 thdm quyén.

Ngoai ra, khoan 1 Pi¢u 66 BLTTHS Vi¢t Nam nam 2015 con quy dinh cdc
trudng hop khong duge tham gia t6 tung véi tu cdch nguoi lam ching: ngusi bao
chtia cua ngudi bi budc t0i; ngudi do nhuge diém vé tim than hoic thé chit ma
khong ¢6 kha ning nhan thic dugc nhiing tinh tiét lién quan dén nguon tin vé to1
pham, vé vu dn hoic khong c¢6 khi ning khai bdo dung din.'? Nhu vay, phdp luat
t6 tung hinh sy Viét Nam c¢6 quy dinh cdc trudng hop khong duge tham gia t6 tung
vdi tu cdch ngudi lam ching néu nguoi nay la ngudi bao chtia cua ngusi bi budc to1
hoic ngudi nay c6 sic khoe khong dim bao cho viée lam chiing. Ngoai hai trudng
hop nay, bit ky ai cting ¢6 thé tré thanh ngusi lam ching, trong mot s trudng hop

9 Khoan 3 Pi¢u 56 BLTTHS Lién bang Nga.

10 Nguyén Pham Xuan Thy, Bdo v¢ nguoi lam chiing trong t6' tung hinh su: Nghién aiu so sanh va kinh nghiém cho Viét
Nam, Luan vin Thac si, Trudng Pai hoc Luat TP. H6 Chi Minh, 2022, tr.10.

11 Ha Ngoc Quynh Anh, Nguoi lam chiing trong trong té tung hinh sy Vi¢t Nam, Luan van Thac si, Truong Pai hoc Luat
TP. Ho6 Chi Minh, 2013, tr. 12-13.

12 Khodn 2 Di¢u 66 BLTTHS Viét Nam nam 2015.
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c6 thé ¢6 nguoi than thich hoic nguoi 1¢é thudc cta bi cdo, bi hai... Khi so sinh néi
dung nay véi BLTTHS cuaa Lién bang Nga, r6 rang BLTTHS Viét Nam ndm 2015
da ¢6 nhting quy dinh khdc bi¢t. Cu thé Ia, BLTTHS cuta Lién bang Nga khong quy
dinh cdc trudng hop khong duge lam ching ma quy dinh cdc trudng hop duge mién
trit vai tro la nguoi lam chuing. Quy dinh nay cua Lién bang Nga cung xuit phdt tu
nhiing dic thu vé vi trf xa hoi, dac tht ngheé nghiép caa cic cha thé nhu lién quan
dén bi mat ngheé nghié¢p, quyén tin ngudng ton gido hoic bdo vé¢ co quan cong quyeén.
Viéc quy dinh nhtng trusng hgp moét ngusi khong duge tham gia t6 tung véi tu
cdch ngudi lam ching nhu trén nhim dam bdo sy khich quan trong viéc kiém tra,
ddnh gid 161 khai cua nguoi lam chung trong vu dn hinh su. Mit khdc, nhu tic gia
da phan tich & trén thi Lién bang Nga da ghi nhan truc ti€p quyeén tur chéi khai bdo
vao Hién phdp caa Lién bang Nga; tuy nhién, Hién phdp Viét Nam nim 2013 hoan
toan khong quy dinh quyén tit chdéi khai bdo cua cic chu thé tham gia t§ tung néu
viéc khai bdo c¢6 thé chéng lai chinh minh, vg, chong hoic ngusi than thich caa ho.

Nhim dam bao quyén cta con ngudi trong tu phdp hinh sy va yéu t§ dao duc cia
xa hoi, tdc gid cho ring phdp luat Viét Nam cin hoc héi kinh nghiém ctia Lién bang
Nga khi quy dinh quyen tit chéi khai bdo 1a mét trong cdc quyén hién dinh dugce cu
thé héa trong BLTTHS. Tu noi dung nay, tic gid kién nghi bé sung quyeén tii chéi khai
bdo cua cic chu thé tham gia t§ tung néu viéc khai bdo ¢ thé chdng lai chinh minh,
vg, chong hoic nguoi than thich ctia ho vao Hién phdp Viét Nam nim 2013 va day
Ia co s6 phdp ly cho viéc stia d61, b6 sung vao khoin 3 Pigu 66 BLTTHS Viét Nam,
cu thé Ia:

“3. Nguoi lam chiing ¢6 quyén:

e) Pugc tu chai khai bdo néu 161 khai bat 161 cho chinh minh hoic cha, me, vg,
chong, con, anh ruét, chi ruédt, em ruédt ctia ngudi lam chuing. Néu ngusi lam chiing
dong vy khai bdo thi ho phii duge thong bdo trude 1a 161 khai ctia ho ¢6 thé dugce su
dung lam chiing cu trong vu dn hinh su.”

Mit khdc, BLTTHS Viét Nam nim 2015 khong quy dinh cdc truong hgp mién
trit Jam chiing ma chi quy dinh hai truéng hgp khong duge tham gia t6 tung véi tu cdch
ngudi lam chung: (1) ngusi bao chiia ctia ngusi bi budc to1; (ii) ngudi do nhuge diém ve
tam thin hojc thé chit ma khong ¢6 kha nang nhan thic duge nhung tinh tiét lién quan
nguon tin vé toi pham, vé vu dn hoic khong ¢d kha ning khai bdo ding din. Pay Ia cdc
trudng hop ngoai I¢ ctia nghia vu lam chuing khi ho khong du diéu kién 1a nguoi lam
chiing vi 161 khai ctia nhting ngusi nay khong dim bao tinh khdch quan, chinh xdc caa
vu dn hinh sy. Hoc hoi kinh nghiém ctia BLTTHS Lién bang Nga va nhaim dam béo sy
khdch quan trong viéc kiém tra, dinh gid 161 khai ciia ngusi lam chiing, ddm bao hiéu qua
cua cdc hoat dong trong vu dn hinh sy, tdc gia kién nghi b6 sung thém vao khoin 2 Digu
66 BLTTHS Vi¢t Nam nim 2015 cdc truong hgp khong duge lam chiing khi: “Nguoi
nay c6 can cu ro rang cho ring 161 khai lam chiing cua ho sé khong vo tu, khich quan”.

2. Quyén va nghia vu cua nguoi lam ching trong vu an hinh su

BLTTHS Lién bang Nga quy dinh khd r6 rang va day du cic quyén va nghia vu
cua ngudi lam chiing khi tham gia t6 tung. Cu thé nhu sau:

Mot trong nhung quyén rit dic biét cia nguoi lam ching da dugc BLHS Lién
bang Nga quy dinh, d6 la quyén tii chéi khai bdo néu viéc khai bdo c6 thé chéng lai
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chinh minh, vg, chong hoic ngudi than thich cia ho. Piéu nay duge ghi nhan tai
khodn 1 Pieu 51 Hién phdp Lién bang Nga. Pay chinh la nguyén tic hién dinh quan
trong trong phdp luat t6 tung hinh sy Lién bang Nga, nhim bio dim quyén con ngusi,
dic biét Ia quyén khong tu buoc toi. Nhim cu thé hda nguyén tic nay, khoan 4 Diéu
56 BLTTHS Lién bang Nga quy dinh quyeén tii chéi dua ra chiing cui dé chéng lai ban
than, vg hoic chong va nhing nguoi ho hang than thich khic. Trudng hgp néu ngusi
lam chiing dong y khai bdo thi ho phai dugce thong bdo trudc 1a 161 khai cua ho ¢6 thé
dugc st dung lam ching cu cia vu dn, k€ ca trong trusng hop sau d6 ho tit chéi nhing
dieu ho da khai bdo; quyén dua ra 161 khai bing tiéng me dé hoic bing ngon ngii ma
ho st dung thanh thao; quyén dugc st dung thong dich vién mién phi; quyén dugc st
dung thong dich vién mién phi; quyén yéu cau thay déi thong dich vién; quyén gui
don khiéu nai, kién nghi vé hanh vi hoac quyét dinh cua diéu tra vién, truéng bo phan
diéu tra, co quan diéu tra, kiém sit vién hoic tda dn; quyén tham du budéi héi cung
cung vdi luat su dé ho trg phdp Iy ma khong can néu ly do vi sao di cung luit su; quyén
dé nghi dp dung bién phdp bao v¢ an toan; quyén nhan lai cdc d6 vat, tai liéu caa ho da
giao ndp dé€ phuc vu qud trinh t6 tung.

Khodn 5 Biéu 56 BLTTHS Lién bang Nga quy dinh nguéi lam chiing khong thé
bi ép budc tham gia gidm dinh tu phdp. Viéc ti€n hanh gidm dinh nhu vay chi dugc
phép khi ¢6 su dong y cua ngusi lam ching. Pay 1a nguyén tic bao dam quyén bat kha
xAm pham than thé€ va nhan phdm cua nhan ching. Viéc thuc hién gidm dinh tu phdp
déi véi nhan ching (vi du: gidm dinh tam 1y, sinh hoc, giong néi...) chi duge phép trén
€0 s6 tu nguyén va co quan tién hanh t6 tung khong duge cuong ché nhan ching tham
gia bit k¥ loai gidm dinh nao néu ho khong dong vy, trii khi ho dong thoi la ngusi bi
hai hoiac nguoi bi budce t61, trong trudng hop d6 ¢6 thé dp dung quy dinh khic.

Ngoai ra quyén cua ngudi lam chiing con dugce quy dinh rai ric 6 cdc diéu luat
khdc BLTTHS Lién bang Nga. Vi du, d6i véi quyén duge yéu ciu luat su tham gia vao
qud trinh 14y 161 khai cua ngudi lam chiing duge quy dinh cu thé tai khoan 5 Piéu 189
BLTTHS Lién bang Nga;" quyén yéu cau dp dung cdc bién phdp bio vé; ngusi lam
ching khong thé buédc phai bi gidm dinh phdp y hoac bi xem xét than thé, trii nhting
truong hop quy dinh tai khoan 1 Bieu 179 BLTTHS Lién bang Nga." Ngoai ra, trong
trudng hop ¢6 de doa dén tinh mang hoidc an toan cua nhan ching hoic ngusi than
cta ho do viéc khai bdo, nhan chiing ¢6 quyén yéu ciu gidu danh tinh, thim vin qua
man chin hoidc qua thiét bi truyén hinh, dé€ cic bén khdc khong thé nhan dién. Pieu
278 BLTTHS Lién bang Nga quy dinh quyén dugc thim vin tii xa qua dudng truyén
video: viéc tham vin ngudi lam ching hoac ngusi bi hai tai phién toa ¢6 thé duge thuc
hi¢n thong qua h¢ théng hoi nghi truyén hinh. Quy dinh nay nhim bio dim an toan,
thudn tién va bao v¢ nhan chuing, dic biét trong cdc truong hop nhan chiing 6 xa toa
dn hoic dang dugc dp dung bién phdp bio v¢. Nga la mot qudc gia rong Ién va nhiéu
vung di lai khé khan, vi vay ngudi lam chuing 6 cdc vung xa x61 sé thuan g1 hon khi
tham gia t6 tung qua hinh thic thdm vin nay."” Ngoai ra, Bieu 131 BLTTHS Lién
bang Nga con quy dinh nguoi lam chiing ¢ quyén dugc yéu cau boi hoan chi phi di
lai, thu nhap bi mit do tham gia phién toa, va trong trudng hop ho khong ¢ cong viée
lam 6n dinh thi dugc tra thu lao cho thai gian bi gidn doan sinh hoat.'

13 Khoan 5 Pi¢u 189 BLTTHS Lién bang Nga.

14 Khoin 1 Biéu 179 BLTTHS Lién bang Nga.

15 To Vin Hoa, Nhiing mé hinh t6 tung hinh sy dién hinh trén thé gidi, Nxb. Hong Druic, 2012, tr. 165-166.
16 Dieu 131 BLTTHS Lién bang Nga.
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Bén canh nhting quyén Igi néu trén, nguoi lam ching cting ¢6 nhting nghia vu
phdp 1y nhit dinh. Khodn 6 Biéu 56 BLTTHS Lién bang Nga dua ra cic nghia vy phdp
ly cua nguoi lam ching nhu sau: nguoi lam ching khong duge phép trén trdnh viée
c6 mit theo gidy triéu tip cua diu tra vién, co quan diéu tra hoic toa dn; khong duge
phép khai bdo sai sy that hoic tit ch6i khai bdo; khong duge phép tiét 1o thong tin caa
qud trinh diéu tra so b ma ho biét dugce khi tham gia vy dn hinh sy.”” BLTTHS Lién
bang Nga quy dinh rd hau qua phdp Iy néu nguosi lam ching khong thuc hién ding
nghia vu phdp ¥, ching han nhu truong hop ngusi lam ching khong dén theo gidy
tri¢u tip cua co quan tién hanh t6 tung ma khong ¢é ly do chinh ding thi Toa dn ¢6
thé ra I¢nh dp gidi bit buoc; truong hop ngusi lam chiing ¢6 v khai sai sy that hoic tu
chéi khai bdo khong thuoc cic truong hop duge mién trit ngusi lam chiing thi nguoi
lam ching phii chiu trich nhiém hinh sy theo quy dinh tai Biéu 307 va 308 Bo luat
Hinh sy Lién bang Nga; truong hgp nguoi lam chiung tiét 16 thong tin ma minh biét
trong qud trinh tham gia vy dn thi phai chiu trdch nhiém hinh sy theo PBiéu 310 B¢ luat
Hinh sy Lién bang Nga. Nhu vay, BLTTHS Lién bang Nga di ¢6 nhung quy dinh khd
day du vé cic quyén cua nguoi lam ching dong thoi ngusi lam chiing buéc phai tuan
thu nghiém ngit cdc nghia vu khi tham gia t8 tung. Viéc quy dinh cdc quyén va nghia
vu cta ngudi lam ching trong BLTTHS Lién bang Nga cho phép ngusi lam ching
bao v¢ cdc quyeén va lgi ich hop phdp ctia minh dong thoi su két hgp gitia viéc bao vé
quyén va yéu cau thuc hién nghia vu gitip bdo dam tinh hgp phdp, khdch quan va cong
biang cta qud trinh gidi quyét vu dn hinh sy.

béi vé1 BLTTHS Viét Nam thi quyén va nghia vu cia ngusi lam chuing dugc
quy dinh tai cdc khoan 3, 4 Pi¢u 66. Cu thé, ngusi lam chiing ¢6 cdc quyén sau: quyén
dugc thong bdo, gidi thich quyén va nghia vy; quyén yéu ciu co quan triéu tip bao
vé tinh mang, stic khoé, danh dy, nhin pham, tai sin va quyeén, l¢i ich hgp phdp khdc
ctia minh, ngudi than thich cta minh khi bi de doa; quyén khi¢u nai quyét dinh, hanh
vi t6 tung cda co quan, ngudi c¢d thdm quyén tién hanh t6 tung lién quan dén viéc
minh tham gia lam ching; quyén dugc co quan triéu tip thanh todn chi phi di lai va
nhuing chi phi khdc theo quy dinh cta phdp luat."”® Theo quy dinh tai khoin 4 Pieu
66 BLTTHS Viét Nam nam 2015, nguoi lam chuing ¢6 nghia vu: ¢ mit theo gidy
triéu tp cua co quan ¢é thdm quyeén tién hanh t6 tung. Trudng hop ¢ v ving mit
ma khong vi Iy do bit khi khing hoic khong do tré ngai khich quan va viéc ving mit
cta ho giy tré ngai cho viéc gidi quyét nguodn tin veé to1 pham, khdi t8, diéu tra, truy
t6, xét xu thi ¢6 thé bi din gidi. Ngoai ra, ngudi lam ching phai trinh bay trung thuc
nhtng tinh ti€t ma minh biét lién quan dén nguodn tin vé td1 pham, vé vy dn va ly do
biét dugc nhiing tinh tiét d6."

Nhu vay, khi so sinh véi BLTTHS cua Lién bang Nga, mét s6 quyén va nghia
vu cua nguoi lam ching theo BLTTHS Viét Nam nam 2015 chua dugc quy dinh
hoic quy dinh chua hoan thién. Cu thé, khi quy dinh quyén cia nguoi lam chiing thi
BLTTHS Viét Nam nam 2015 chua quy dinh quyén tii chéi dua ra chiing ci d€ chéng
lai chinh ban than, v¢ hoic chong va nhting ngusi ho hang than thich caa nguosi lam
ching; hoic quyén dua ra 16i khai bing ti€ng me dé hoic bing ngon ngii ma ho st
dung thanh thao; dugc sy giip d6 mién phi caa ngusi phién dich; hoic dé nghi thay

17 Khoan 6 Biéu 56 BLTTHS Lién bang Nga.
18 Khoan 3 Pieu 66 BLTTHS Viét Nam.
19 Khodn 4 Bi¢u 66 BLTTHS Viét Nam.
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déi nguoi phién dich tham gia vao qud trinh ldy 161 khai ctia ho; ¢6 luat su tham gia
vao qud trinh ldy 161 khai; duge quyén nhan lai cdc do vat, tai liéu cia ho da giao nop
dé€ phuc vu qud trinh t6 tung; hoic quyén dugc tranh luan tai phién toa xét xu: khi 161
khai ctia ngu6i nay ¢6 mau thuin véi 161 khai caa bi cdo, bi hai va nhung nguoi tham
gia t& tung khdc thi nguoi lam chiing sé tranh luin véi ho, tit dé gép phan lam sing té
161 khai, tinh tiét vu dn.

Ngoai ra, d6i véi hau qua phdp ly khi nguoi lam ching vi pham nghia vu quy
dinh, BLTTHS Viét Nam nam 2015 cung c6 quy dinh giong nhu BLTTHS Lién bang
Nga. Cu thé, bieu 177 BLTTHS Viét Nam nam 2015 quy dinh: “Diéu tra vién, Cdn
bé ditu tra, Kiém sit vién, Kiém tra vién, ngudi tham gia t6 tung tiét 16 bi mat dieu
tra thi tuy tinh chat, mic do vi pham ma bi xt ly ky luat, xd phat vi pham hanh chinh
hoac bi truy ctu trich nhiém hinh sy theo quy dinh cta luat”. Tuy nhién, néi dung
quy dinh nay chua phu hop khi dp dung trén thuc tién, vi chua r6 khdi niém “tiét 10
thong tin ctia vy dn” va “tiét 1o bi mat diéu tra” ¢6 duge hiéu dong nhit hay khong va
dugc hiéu nhu thé nao khi xdc dinh nghia vy va hau qua phép ly cua ngusi lam ching.

Nhu tdc gid da phan tich, hi¢n nay quyén va nghia vu cta ngusi lam chiing dugc
quy dinh tai khoan 3, 4 DBi¢u 66 BLTTHS Viét Nam nim 2015 mot cich chua toan
dién. Chang han nhu, trong mot s truong hop ngusi lam chiing phéi duge quyén tir
chéi khai bdo néu 161 khai sé bt 1oi cho chinh nguoi lam ching va gia dinh cuaa ho.
Tuy nhién, trong trudng hgp nguoi lam chiing dong y khai bdo va 161 khai nay ¢6 thé
lam bt 161 cho ho va gia dinh ho thi ho dugc quyén yéu ciu luat su tham gia vao qud
trinh 14y 161 khai. Hodc nguoi lam chiing khong thé bi ép buéc tham gia qud trinh trung
cau gidm dinh, viéc tién hanh gidm dinh chi dugc phép khi ¢6 su ddong y cua nguosi lam
chuing. Pay Ia nguyén tic bio dam quyeén bit kha xam pham than thé va nhan phim
cta nhan chiing dugce ghi nhan trong phdp luat quéc t€.* Viéc thuc hién gidm dinh tu
phdp déi véi nguoi lam chiing chi duge phép trén co sé tu nguyén va co quan tién hanh
t6 tung khong duge cuong ché ho tham gia bit ky loai gidm dinh nao néu ho khong
dong vy, trii khi ho dong thoi la nguoi bi hai hoac ngudi bi buoc toi, trong truong hop
dé c6 thé dp dung quy dinh khic.

Do d6, nhim dam bdo cdc quyén con ngusi trong tu phdp hinh sy va hoc hoi
kinh nghiém cta BLTTHS Lién bang Nga, tic gid kién nghi b6 sung moét s6 quyén
ctia ngudi lam chiing khi tham gia t6 tung vao khoan 3 Biéu 66 BLTTHS Viét Nam
nim 2015 nhu sau: “Quyén dugc yéu cau ¢ luit su tham gia vao qud trinh 1dy 161 khai;
quyeén dugc hoi y kién khi tham gia trung ciu gidm dinh va viéc ti€n hanh gidm dinh
chi dugc phép khi ¢6 sy dong y ctia nguoi lam chuing”.

Déi véi quy dinh vé nghia vu cua ngusi lam chiing, tiép thu kinh nghiém lap phdp
BLTTHS Lién bang Nga, tic gid kién nghi b6 sung vao khoin 4 Pi¢u 66 BLTTHS
Viét Nam nam 2015 nghia vu cia nguoi lam ching “khong duge phép tiét 16 thong
tin ma ho biét dugc khi tham gia vu dn hinh sy”. Ngoai ra, Di¢u 177 BLTTHS Viét
Nam nam 2015 ¢6 quy dinh hau qua phdp ly néu ngusi lam ching “tiét 1o bi mat diéu
tra thi tuy tinh chit, mic do vi pham ma nguoi lam chung bi xu ly ky luat, xt phat vi
pham hanh chinh hogc bi truy ciu trdch nhiém hinh sy”.?' Tuy nhién, viéc quy dinh
nhu Di¢u 177 hién nay sé dan dén cich hiéu la ngusi lam chiing chi phai chiu trich
nhiém khi tiét 16 thong tin trong giai doan diéu tra, cdc giai doan t6 tung khdc thi ho

20  Dieu 7 Cong udc qudc t€ vé cic quyeén dan su va chinh tri nam 1966 (ICCPR).
21 bieu 177 BLTTHS Viét Nam.
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khong chiu trdch nhiém phdp ly nao hoic chua ro cich hiéu nhu thé nao la “bf mat
diéu tra”. Do d6, hoc hoi kinh nghiém lap phdp BLTTHS Lién bang Nga va dam bio
dp dung hiéu qua va théng nhit trong qud trinh gidi quyét vu dn hinh sy, tic gid kién
nghi stia d61 Dieu 177 BLTTHS Viét Nam nim 2015 nhu sau:

“Pieu 177. Khong dugce tiét 16 thong tin vu dn

Truong hgp can git bi mat trong qud trinh giai quyét vu dn hinh sy, Piéu tra vién,
Cdn bo ditu tra, Kiém sdt vién, Kiém tra vién phai yéu ciu ngudi tham gia t6 tung
khong dugce tiét 10 cdc thong tin cta vu dn hinh su. Yéu ciu nay dugc ghi vao bién ban.

Trudng hop, Diéu tra vién, Cdn bé diéu tra, Kiém sit vién, Kiém tra vién, nguoi
tham gia t6 tung tiét 1o cdc thong tin trong qud trinh tham gia vy dn hinh sy thi tuy tinh
chit, muic do vi pham ma bi xt ly ky luat, xt phat vi pham hanh chinh hoic bi truy ctiu
trdch nhiém hinh sy theo quy dinh cuta luat”.

Ngoai ra, diém d khoan 3 Bieu 66 BLTTHS Viét Nam nim 2015 ¢6 quy dinh
ngudi lam ching “dugc co quan triéu tip thanh todn chi phi di lai va nhting chi phi
khdc theo quy dinh cua phdp luat”. Tuy nhién, tic gid cho ring quyén nay cua ngusi
lam chiing theo BLTTHS Viét Nam Ia chua dam bao quyén 161 ctia ngusi lam ching
khi viéc lam chiing anh huéng dén nguon thu nhip ciaa ho hoic cdc khoan chi phi
khdc. Do d6, hoc hoi tit kinh nghiém caa BLTTHS Lién bang Nga, tic gid kié€n nghi
sta d6i diém d khoin 3 Bieu 66 BLTTHS Viét Nam nim 2015 vé quyén cia ngudsi
lam chung, cu thé Ia: “Dugc yéu cau thanh todn chi phi di lai, thu nhap bi mit do tham
gla giai quyét vu dn hinh su va néu truong hgp nguosi lam chiing khong ¢6 viéc lam thi
ho van dugc trd muic thu lao 1a muic luong co s6 theo quy dinh ctia Nha nudc”.

3. Bao vé nguoi lam chung va gia dinh cua nguoi lam chung

Cong ude qudc t€ vé quyeén dan sy va chinh tri nim 1966 (International Covenant
on Civil and Political Rights, ICCPR) quy dinh: “Moi nguoi ¢6 quyén hudng tu do va
an toan cd nhan, khong ai bi bit hoic giam giti vo ¢6”.* Do d6, cdc co s6 phdp ly quy
dinh thu tuc va cdc bién phdp bio v¢ nguoi lam chiing khi tham gia t6 tung dugc quy
dinh trong BLTTHS Lién bang Nga rit chit ché. Cu thé, khoan 3 Dieu 11 BLTTHS
Lién bang Nga khi quy dinh vé quyén co ban cta cdc chua thé tham gia t6 tung, trong
dé ¢6 quy dinh quyén yéu cau duge bio vé ctia ngudi lam chiing: khi ¢6 du can cu
xdc dinh rang ngudi bi hai, ngudsi lam ching hoic nhiing ngusi tham gia khdc trong
t6 tung hinh sy, cang nhu ngudi than thich gan gai, ho hang hodc nguoi than can cua
ho bi de doa giét hai, bi bao luc, bi phd hoai hoic huy hoai tai san, hoic bi cdc hanh vi
nguy hiém trdi phdp luat khdc, thi toa dn, ki€m sit vién, ngudi ding dau co quan dieu
tra, diéu tra vién, co quan diéu tra so b, truéng co quan diéu tra so bo, truéng bo phan
diéu tra so bo va ngudi tién hanh diéu tra s6 bo trong pham vi thim quyén ctia minh
phéi dp dung d6i vdi nhiing nguosi nay cdc bién phdp bao dim an toan dugc quy dinh
tai khoan 9 Biéu 166, khoan 2 Piéu 186, khoan 8 Diéu 193, di€ém 4 khoan 2 Diéu 241
va khoan 5 Piéu 278 ctia B luat nay, cung nhu cdc bién phdp bao vé khic dugc quy
dinh trong phdp luat Lién bang Nga.” Nhu vay, viéc bio vé ngusi lam chiing trudce hét
dugc ghi nhan dudi dang nguyén tic co ban cua luit t6 tung hinh sy. Trén co sé do,
trong tiing giai doan t6 tung, cdc chu thé ¢6 thim quyeén sé dp dung cdc bién phdp ma
phdp luat quy dinh d€ bio vé nguoi lam chiing, cu thé nhu sau:

22 Ditu 9 Cong udc qudc t&€ vé quyén dan sy va chinh tri nim 1966 (ICCPR).
23 Khoan 3 Bieu 11 BLTTHS Lién bang Nga.
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Khoan 9 biéu 166 BLTTHS Lién bang Nga quy dinh néu can thiét phai dam bao
an ninh cho ngudi lam chiing va ho hang than thich caa ho thi Dy thdm vién ¢é quyén
khong néu nhting s6 liéu vé nhan than caa nguoi lam  chiing vao bién bian hoat dong
dieu tra ma ho tham gia. Trong trudng hgp nay, Du thim vién sau khi duge Kiém sdt
vién dong v ra quyét dinh, trong dé néu ro6 nguyén nhan cta vi¢c quyét dinh giti bi mat
cho nguoi nay, chi ra bi danh caa nguoi tham gia vao hoat dong diéu tra, ti€n hanh liy
mau chti ky ma nguoi dé sé st dung trong cdc bién ban hoat dong diéu tra ma ho tham
gia. Quyét dinh dugc dua vao phong bi, déng ddu niém phong va dua vao ho so vu dn.

Khoan 2 Bi¢u 186 BLTTHS Lién bang Nga quy dinh: trong trudng hop ¢ su de
doa viéc dung vu luc, téng tién hodc nhung hoat dong t61 pham khdc d6i véi nguosi lam
ching va ho hang than thich cua ho thi viéc gidm sit va ghi Am cdc cudc trao déi qua
dién thoai hoic bing cdc hinh thiic khdc dugce chdp nhan theo yéu ciu bing vin ban cua
nhting ngudi nay, néu khong c¢é yéu cau ndi trén thi trén co sé quyét dinh ciua Toa dn.

Khoin 8 Bieu 193 BLTTHS Lién bang Nga quy dinh: dé dim an toan cho nguoi
tién hanh nhan dang thi theo quyét dinh cta Dy tham vién viéc nhian dang ngusi cé
thé dugc tién hanh trong nhiing dieu ki¢n dé€ nguoi duge dua ra nhan dang khong thé
nhin thiy ngudi nhan dang bang mit thuong.

biém 4 khoan 2 Pieu 241 BLTTHS Lién bang Nga quy dinh: viéc xét xu kin 1a
can thiét dé bao dam an toan cho nhtng ngusi tham gia t§ tung tai Toa dn, cho ngudi
lam chiing va ho hang than thich ctia ho. Ngoai ra, tai khodn 5 Piéu 278 BLTTHS
Lién bang Nga quy dinh trong trudng hop cin thiét phai bio dim sy an toan cho nguoi
lam chiing va ho hang than thich cua ho thi Toa dn khong tiét 16 nhting thong tin vé
nhan than ctia nguoi lam chiing va ¢6 quyén tién hanh ldy 161 khai cua ho trong nhting
ditu kién d€ nhing ngudi khdc tham gia vao qud trinh xét xi khong nhin thay ho.

Qua nghién ctiu 6 trén ¢ thé nhan thiy vé mit ky thuat 1ap phdp, BLTTHS
Lién bang Nga khong xay dung moét chuong riéng quy dinh vé cdc bién phdp bio
vé nguoi lam chiing ndi riéng va nhting nguti tham gia t6 tung néi chung, ma tuy
thuoc vao tliing giai doan t§ tung va tiing hoat dong t6 tung ma ngusi ¢6 thim quyén
tién hanh t6 tung sé phai dp dung cdc bién phdp theo quy dinh cia BLTTHS dé bao
vé nguoi lam ching va ngudi than thich cta ho. Viéc quy dinh vé bién phdp bao
v¢ ngudi lam chiing trong BLTTHS cua Nga tit rit sém cho thdy su tién bo trong
tu duy lap phdp cia nudc Nga va su dinh gid dung din vé vi trf, vai trd quan trong
cta nguoi lam chiing trong qud trinh t6 tung, cing nhu tim quan trong phai quy
dinh va dp dung bién phdp bio v¢ nguoi lam chiing trong qud trinh gidi quyét vu dn.

Ngoai BLTTHS, Lién bang Nga di ban hanh khung phdp ly riéng va chuong
trinh cu thé dé bio v¢ ngusi tham gia t8 tung, trong d6 ¢é ngusi lam chuing. Cu thé
Lién bang Nga ban hanh Luit Lién bang vé bao v¢é nha nudc d61 véi nguoi bi hai, ngusi
lam chiing va nhiing nguoi tham gia khdc trong t6 tung hinh su vao ngay 20/8/2004,
dén nam 2006 Chinh phu Nga thong qua van ban “1é Chuong trinh Nha nudc bao ddam
an toan cho nguoi bj hai, nhdn chimg va nhimmg nguoi tham gia khdc trong t6 tung hinh sy giai
dogn 2006 — 2008 va dén nim 2009 thanh lap Cuc Bio dam an toan cho cdc c¢d nhan
thuoc dién bdo vé nha nudc.” Pay cing 1a mét trong cdc diém rat tién bo cta Lién
bang Nga ma Viét Nam can hoc hoi.

24 Decree of the Government of the Russian Federation dated 10.04.2006 No. 200 On Approval of the State Pro-
gram “Ensuring the Safety of Victims, Witnesses and Other Participants in Criminal Proceedings for 2006-2008.

25  Nguyén Vin Hung, “Mot s6 vin dé vé ngudi lam chiing va bio vé ngudi lam chiing trong t8 tung hinh su”, Tap
chi Khoa hoc kiém sdt, s6 6, 2016, tr. 43.
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Tdc gia nhan thdy BLTTHS Vi¢t Nam nim 2015 quy dinh trich nhiém ching
minh td1 pham thuédc vé cic co quan ¢6 thdm quyén tién hanh t§ tung. Ngudi lam
chung dugc x€p vao mot trong nhting cha thé tham gia t§ tung va sy ¢é mit cua mit
cta ho déng vai tro hét sic quan trong trong qud trinh cdc co quan tién hanh t6 tung
glai quyét vu dn, nhung vi vay cting phai d61 mit véi mdéi de doa tii phia nhung nguoi
chiu bat 1o1 béi 1o1 khai ctia ho. Do d6, BLTTHS Viét Nam nim 2015 da danh tron
Chuong XXXIV tit Bieu 484 dén Diéu 490 quy dinh vin dé bao vé nguoi té gidc to1
pham, ngudi lam ching, bi hai va ngudi tham gia t8 tung khdc. Theo dé, BLTTHS
Viét Nam nim 2015 dua ra quy dinh vé cdc d6i tugng duge bao vé, trong d6 ¢6 ngusi
lam ching va ngudi than thich ctia ho (Piéu 484); tham quyén dp dung cdc bién phdp
bao v¢ (Pi¢u 485), cdc bién phip bio v¢ (Diéu 486); quyén dé nghi, yéu ciau dp dung
bién phdp bao vé¢ (Piéu 487); quyét dinh dp dung bién phdp bio v¢ (Dieu 488); chim
duit bao v¢ (Biéu 489) va ho so bio vé (Piéu 490).

Khi so sinh vé1 BLTTHS Lién bang Nga vé vin dé bao vé nguoi lam chiing, tic
gid nhan thidy mic du BLTTHS nam 2015 cua Viét Nam da bit dau quan tim va ¢6
quy dinh vé vin dé nay nhung chua toan di¢n, chua c6 hudng din cu thé, chua tao ra
co s6 phdp ly 16 rang cho viéc bio vé t61 uu nhit sy an toan cho nguoi lam chiing va
gia dinh ho khi tham gia t& tung. Thuc tién cho thdy, khi dp dung cdc bién phdp bao v¢
ngudi lam chiing thi co quan tién hanh t6 tung van dp dung theo tinh than cia hudng
dan Thong tu lién tich s6 13.%° Day la vin ban hudng din dp dung cho BLTTHS nam
2003 caa Viét Nam va nay da hét hiéu luc thi hanh nhung chua ¢6 vin ban thay thé.
bitu nay dan dén tinh trang thi€u tinh théng nhit khi dp dung cdc bién phdp bio vé
nguoi lam chung. Vi dy, tai khodn 1 Piéu 484 BLTTHS nam 2015 quy dinh cin cu
dp dung cdc bién phdp bao vé nguoi lam chung: “Khi ¢6 cin cu xdc dinh tinh mang,
stic khoe, tai san, danh du, nhan phim cua ngudi duge bao vé bi xam hai hoic bi de
doa xam hai...”. Piéu nay cho thiy tiéu chi dinh gid nguy co de doa va dieu kién dp
dung bién phdp bio vé chi duge néu 6 muic khdi qudt, thi€u tiéu chi dinh lugng cu thé.

Tu cdc nd1 dung phan tich quy dinh BLTTHS Lién bang Nga va so sinh véi
BLTTHS Viét Nam nim 2015 néu trén, tdc gia nhan thdy rang thong tin tit ngudi lam
chiing 1a nguon chiing cd quan trong trong qud trinh diéu tra, truy t6 va xét xi vy dn
hinh sy. Do d6, ngusi lam chiing va gia dinh caa ho dé roi vao nguy co bi de doa, tra
thit hodc bi tdc dong trdi phdp luat. Vi vay, nhim dam bio quyén 1¢i cta ngudi lam
chiing cting nhu tao sy an toan cho ho va gia dinh ho khi tham gia t6 tung véi vai tro la
ngudi lam chung, BLTTHS Viét Nam nam 2015 can phai huéng dén bio v¢ hi¢u qua
hon quyén va su an toan cua ngudi lam chuing va gia dinh ho. Nhu tdc gid da phan tich,
mac du BLTTHS Viét Nam da bé sung moét chuong vé bao vé nguoi lam chiing nhung
quy dinh nay vin con ton tai mot s§ di€ém chua hoan thién va can dugc stia déi. Cu thé,
theo Diéu 487 BLTTHS Viét Nam, nguoi lam chiing ¢é quyén lam don d¢ nghi hoic
yéu ciu ¢6 quan cé thim quyén dp dung bién phdp bio v¢ cho ho va gia dinh ho, do
dé6 co quan ¢ thim quyén muén dp dung cdc bién phdp bio v¢é thi phai ¢6 don yéu
cau ctia ngudi lam ching. Trong moét s6 truong hop, ban than nguosi lam ching khong
nhan thiy dugc sy nguy hiém khi [am ching nhung chinh co quan tién hanh t6 tung
hiéu r6 dugce su nguy hiém cho ngusi lam chung thi ho phai ¢6 trach nhiém chu dong

26 Thong tu lién tich s6 13/2013/TTLT-BCA-BQP-VKSNDTC-TANDTC hudng din thuc hién quy dinh caa
BLTTHS nim 2003 vé bio vé tinh mang, stic khoe, tai sin ctia ngusi t6 gidc toi pham, nguoi lam chiing, ngudi
bi hai va nguoi than thich cta ho trong t6 tung hinh su.
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dé nghi dp dung cdc bién phdp bio vé cho nguoi lam ching. Mic khidc, khi dp dung cdc
bién phdp bao v¢ cho nguoi lam chiing thi cic bién phdp nay vo hinh di anh huéng dén
cudc séng hang ngay ctia nguoi lam chuing va day chinh Ia quyén cta ngusi lam chiing.

Hoc hoi kinh nghiém cia BLTTHS Lién bang Nga, tdc gid kién nghi b6 sung
bieu 487 BLTTHS Viét Nam nam 2015 nhu sau: “Trong trudng hgp co quan ¢ thim
quyén c6 cian cu xdc dinh tinh mang, sic khoe, tai sin, danh dy, nhian phim ctia ngusi
dugce bao vé bi xam hai hoic bi de doa xam hai do viéc cung cip chiuing cu, tai liéu,
thong tin lién quan dén toi pham thi co quan nay can thong bdo cho ngudi lam ching
veé viéc dp dung bién phdp bao vé cho nguoi lam ching”. Bén canh dé nén nghién
ctu stia d61 khoan 2 Pieu 486 BLTTHS Viét Nam nam 2015 theo hudng: “2. Viéc dp
dung, thay déi cdc bién phdp bao vé quy dinh tai khoan 1 Piéu nay khong duge lam
anh huéng dén quyén va lgi ich hop phdp cta nguosi duge bio vé va phai dugce su dong
y cua ho”. @

Tai lieu tham khao

[1]  To Van Hoa, Nhitng mé hinh 6 tung hinh sy dién hinh trén thé gidi, Nxb. Hong Puic, 2012 [trans:
To Van Hoa, Typical models of criminal procedure in the world, Hong Duc Publishing House, 2012]

[2] Nguyén VinHung, “Motsé vin dé vé ngudsilam ching vabao vé ngudilam ching trong t6 tung hinh
su”, Tap chi Khoa hoc kiém sdt, s6 6, 2016 [trans: Nguyen Van Hung, “Some issues regarding witnesses
and the protection of witnesses in criminal proceedings,” Journal of Procuracy Science, No. 6, 2016]

[3] Buibiic Hua, “Ché dinh bio vé nguioi t6 gidc té1 pham, ngudi lam ching, bi hai va nguoi tham gia
t& tung khdc trong Bé luat TS tung hinh sy nim 2015”, Tap chi’ Ddn chii va phdap ludt, s6 4(361), 2022
[trans: Bui Duc Hua, “The legal framework for protecting whistleblowers, witnesses, victims, and
other participants in criminal proceedings under the 2015 Criminal Procedure Code”, Democracy
and Law Journal, Vol. 4(361), 2022]

[4]  A.A.Poddubnyak,“CBuaerenbkakydacTHuKyronosHoronpoueccaPoccuiickori®enepaunn’ (Nguoi
lam chiing vdi tu cdch Jangusi tham gia t6 tung hinh sy Lién bang Nga), Tap chi Khoa hoc V1. Vernadsky cua
DPaihoc Lién bang Crimea, s6 2, 2015 [trans: A.A. Poddubnyak, The Witness as a Participant in Criminal
Proceedings of the Russian Federation, V1. Vernadsky Crimean Federal University Scientific Journal, No. 2,2015]

[5] Nguyén Pham Xuan Thy, Bdo v¢ nguoi lam chiing trong t6 tung hinh sw: Nghién citu so sanh va kinh nghié¢m
cho Vi¢t Nam, Luan vin Thac si, Trudng Pai hoc Luat TP. H6 Chi Minh, 2022 [trans: Nguyen
Pham Xuan Thy, Protection of witnesses in criminal proceedings: A comparative study and lessons for Viet Nam,
Master’s thesis, Ho Chi Minh City University of Law, 2022]

[6] HaNgoc Quynh Anh, Nguoi lam chiing trong trong t6 tung hinh sy Vi¢t Nam, Luan vin Thac si, Trudng
DPai hoc Luat TP H6 Chi Minh, 2013 [trans: Ha Ngoc Quynh Anh, Witnesses in Vietnamese criminal
procedure, Master’s thesis, Ho Chi Minh City University of Law, 2013]

[7] Hoang Pinh Dung, Nguyén Vin Linh, “Hoan thién quy dinh cta phdp luat vé bio vé nguoi
lam ching”, Tap chi’ Toa an nhdn ddn di¢n tir, 2021 [trans: Hoang Dinh Dung, Nguyen Van Linh,
“Improving the legal provisions on witness protection”, Online Journal of the People’s court, 2021]



