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Tom tat
Hoc thuyét forum non conveniens dong vai tro quan trong trong viéc xdc dinh thdm quyén ciia toa an
qudc gia déi vdi vu viée ddn su ¢d yéu t6 nudc ngoai. Ngay nay, su phdt trién ciia cong nghé trong
linh vic phdp ly nhu céng nghé héi nghi truyén hinh tai toa an lam cho hogt déng thu thdp chiing
ait hodc ldy loi khai déi véi nhdn ching & nudc ngoai trd nén thudn ti¢n hon. Vi thé, thdm phdn
phdi d6i mat véi thdch thiic rdt I6n trong viéc xem xet can cib “tit chdi” thdm quyén vi ly do khong
thudn tign xet xir. Bai viét dé cdp ngudn goc va viéc dp dung hoc thuyét forum non conveniens trong
qud khit va s dnh hudng ciia cong ngh¢ dén viée gidi thich, dp dung hoc thuyét trong béi cdnh hién
nay tai Hoa Ky va dé xudt mot s6 gidi phdp.

Tu khoa: Toa dn khéng thudn tién, tii chéi tham quyén xét xii, cong nghé héi nghi truyén hinh, thdm
quyén

Abstract
Forum non conveniens doctrine plays an important role in determining the jurisdiction of national
courts for civil cases with foreign elements. By the rapid evolution of technology in the legal space
including the use of technology in video conferencing proceeding helps the collection of evidences or
the testimony of witnesses in foreign countries more convenient. Consequently, judges have to face
significant challenges to declining jurisdiction due to the inconvenience of forum non conveniens
doctrine. This article discusses the origins and application of this doctrine in the past as well as the
impact of technology on its interpretation and application in U.S nowadays and gives some solutions.
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1. Nguon gbéc caa hoc thuyét forum non conveniens

Forum non conveniens dugc xem nhu moét hoc thuyét do thim phdn tao ra, cho
phép toa dn tit chéi thim quyeén, ngay ca khi vu viéc dan su (VVDS) ¢6 yéu t6 nude
ngoai (YTNN) théa man quy dinh vé thdm quyén theo phdp luat ctia quéc gia noi
c6 toa dn.' Bi don ¢6 thé nop don yéu cau toa dn tit chdi thdm quyén dya trén hoc
thuyét Forum non conveniens hodc toa dn cd thé tu minh dp dung hoc thuyét nay. Viéc ti
chdi thim quyén cua toa dn theo hoc thuyét xudt phét tii Iy do ton tai moét toa dn
cua qudc gia khdc gidi quyét vu viéc nay phtt hgp va thuan tién hon.? Muc dich cua
hoc thuyét forum non conveniens 1a nhim dua vu tranh chap dén toa dn c6 méi lién
hé gin b nhit cting nhu hudng dén muc tiéu dua dén mot két qua cong bing nhit
cho cic bén duong su.’

Gary B.Born & Peter B. Rutledge, International civil litigation in United States courts (6th edition), 2018, tr. 350.
Elizabeth A. Martin, A dictionary of law, Oxford University Press, 2003.

Ronal A.brand, Comparative Forum Non Conveniens and the Hague Convention on Jurisdiction and Judgments, Texas Inter-
national Law Journal, Vol. 37(467), 2002, tr. 469.
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Hoc thuyét forum non conveniens Tan dau tién xuit hién tai Scotland véi tén goi
12 “Forum non competens” vao thé ky thi XVII. Toa dn Scotland tii ch6i thim quyén
xét xu khi cdc bén khong ¢6 méi quan h¢ véi Scotand va vu tranh chdp dé duge cho
rang khong thuan ti¢n dé xét xti tai Scotland. Tiép theo do, hoc thuyét duge chap
nhin tai Anh vao cuéi thé ky XIX vdi tén goi forum non conveniens tii dn 1¢ Spiliada
Mar.Corp v Cansulex Ltd.* Trong vu kién nay, toa dn tii ch6i thim quyén trén co s6
hoc thuyét forum non conveniens béi toa dn xdc dinh ¢6 mét hoac mot vai toa dn khdc
cting ¢ thim quyén déi véi vu viée va toa dn d6 chinh 1a toa dn thuan tién hon dé
gidi quyét va vuy viéc c6 thé duge xét xtt phut hgp véi loi ich cuaa tit ca cic duong sy.

Tai Hoa Ky, Toa dn T61 cao Hoa Ky chdp nhan st dung hoc thuyét forum non
conveniens vao nim 1947 thong qua vu kién Gulf Oil kiégn Gilbert.> Trong vu tranh
chip xay ra gitia, mot cong dan Virginia va cong ty Pennsylvania ¢é ding ky kinh
doanh tai Pennsylvania va NewYork. Nguyén don yéu ciu boi thuong thiét hai
tti mot vu chdy do 161 caa bi don tai Toa dn New York miac du thiét hai xay ra tai
Virginia. Toa dn t61 cao da ung ho quyét dinh tit chéi thdm quyén xét xu cta toa
dn New York véi quan diém ring “lua chon toa dn cua nguyén don khong nén bi
thay déi trit khi ¢6 nhing ly do chinh ddng lién quan dén cdc yéu t6 Igi ich cd nhan
(private interest factors) va lgi ich cong cong (public interest factors) trong vu kién d¢”.°

Yéu t6 1oi ich cd nhan (private interest factors) dugc toa dn xem xét dén c6 thé la
kha ning t1é€p can mot cdich dé dang cdc chung cu, kha ning tri¢u tap duong su va
cdc nhan chiing ty nguyén tham gia phién toa, kha ning chi tra chi phi cho cdc nhan
chiing tu nguyén, kha ning ti€p can hién truong caa vu kién néu xét thiy cin thiét
cho vu kién, kha ning thi hanh ban dn néu dugc tuyén.” Trong khi d6, yéu t6 loi
ich cong cong (public interest factors) c6 thé 1a khé khin cua toa dn do tinh trang qud
tdi, gdnh ning cua héi dong xét xi néu thu ly va gidi quyét mot vu kién khong cé
yéu t6 gin két véi noi xét xi, mong mudn vu kién nén duge xét xu tai mot tdoa dn
thuan loi hon. ..

Trong vu Gulf Oil kién Gilbert, nguyén nhan toa dn tii chéi thim quyén la vi
tit ca chuing cu lién quan dén vu kién ro rang hi¢én dién tai Virginia. Yé&u t6 nguyén
don la cong dan Virginia chua du Ia mét ly do hop ly va thuyét phuc nhit dé Toa dn
New York c6 thé Ia toa dn thuan tién dé gidi quyét vu kién. Quan diém cua cic hoc
gia trong vu kién nay la viéc Toa dn New York tii chéi thdm quyén nhim bio vé
cho bi don trudc tinh trang lam dung quyeén lua chon toa dn cua nguyén don (forum
shopping).® Tuong ty nhu vy, yéu t6 lgi ich cong cong va 1oi ich c¢d nhan tiép tuc
dugc can nhic trong viéc xem xét cdc yéu ciu tit chdi thim quyeén theo hoc thuyét
forum non conveniens trong cdc vu kién sau do.

Trong vu Piper Aircraft Co. kién Reyno,’ lién quan dén mot tai nan mdy bay tai
Scotland gay ra cdi chét cho cdc hanh khdch mang qudéc tich Scotland trén chuyén bay
dd, nguyén don la ngudi dai dién cho nhung nguoi bi thiét hai khéi kién tai Toa dn

4 Vu kién Spiliada Mar. Corp v Cansulex Ltd [1987] AC 460, [1986] 3 All ER 843, [1986] 3 WLR 972, [1987] 1 Lloyd's
Rep 1, 130 Sol Jo 925, [1987] LS Gaz R 113, [1986] NLJ Rep 1137, [1987] LRC (Comm) 356.

5 Vu kién Gulf Oil Corp., 330 U.S. tr. 508.

6 Nguyen Le Hoai, Phung Hong Thanh, “Jurisdiction limitation of national courts with respect to civil cases or mat-
ters involving foreign elements in accordance with United States laws and Vietnamese law”, Vietnam Journal of Legal
Sciences, Vol. 04, 2021, tr. 52.

7 Martin Davies, “Time to Change the Federal Forum Non Conveniens Analysis”, Tulane Law Review, Vol. 77,
2002, tr. 312

8 Hoc thuyét vé quyen lya chon toa dn duge hiéu la nguyén don cé quyén lua chon toa 4n ma minh cho la phtt hgp
dé khoi kién.

9 Piper Aircraft Co. v. Reyno, 454 U.S. 235, 239, 24144, 255 (1981).
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Hoa Ky vi Iy do mdy bay dugc san xudt tai Hoa Ky. Toa dn quan da tur chéi vu kién
nhung Toda phuc thim di dio ngugc vy kién. Cudi cung, Toa dn T6i cao ung ho
viéc tit chdi thim quyeén cuda tda dn cdp dudi véi quan diém rang: “Muc dich cua viée
xem x€t forum non conveniens 1a ddm bao vu kién duge xét xit moét cdch thuan tién”.
Trong vu kién, tit cd cdc yéu t6 lién quan dén sy thuin tién cta toa dn dia phuong,
thun ti¢n cua cd nhan bi don, cdc 161 ich phdp ly lién quan dén nudc ngoai, chinh
sich cong deu cho thdy ring vu viéc t6t hon nén duge gidi quyét tai Toa dn Anh.

2. Thach thuc khi ap dung hoc thuyét forum non conveniens trong béi canh
phat trién cua cong nghé va su thay d6i caa phap luat t6 tung dan su tai
Hoa Ky

Su phdt trién cia cong nghé lam cho hoat dong t6 tung trong qud trinh giai
quyét vu viéc dan su ¢6 yéu t6 nudc ngoai tré nén thuin lgi hon. Phong xui dn cong
ngh¢ cao ngay cang tré nén phé bién vdi hé théng quan ly ho so va ndp don khéi
kién thong qua phuong thic dién tud, truy cap dién ti cdc vin ban phdp ly va ho so
vu dn, h¢ théng két ndi mdy tinh xdch tay va mang khong day, viéc trinh bay chiing
ci khong con chi duge thuyc hién theo phuong phdp truyén théng ma con cé thé
thuc hién thong qua cdc hinh thic ti xa.'” Cong ngh¢ hoi nghi truyén hinh (video
conferencing technologies) 1a mot phuong thiic thu thap ching cd ti xa dan dugce dp
dung phd bién gitip cho viéc 1dy 161 khai cua nhan chiing va ti€p can chuing cu tii xa
dugce thuc hién mot cdch thuan tién, dé dang hon."" T thyc tién d6, cdc yéu t6 loi
ich cd nhan trong viéc xem xét hoc thuyét forum non conveniens nhu kha ning ti€p can
bi don, nhan chiing 6 nudc ngoai hoic chuing cui 6 nudc ngoai cin duge dinh gid lai
trong béi canh phdt trién cia cong nghé hién dai nay béi yéu t6 “khong thuan tién”
da thay déi theo su tién bo cua cong nghé.

2.1. Sy 16i thoi cna hoc thuyét forum non conveniens do thudn tién cia hoat déng lay
loi khai va chiing ci 6 nudc ngoai thong qua cong nghé hoi nghi truyén hinh

Trudce day, viéc cung cip tai li¢u, chiing ci dugce thuc hién theo phuong phdp
truyén théng, cha yéu la cung cdp tai liéu géc. Tuy nhién, sy ra doi cua cic cong
ngh¢ hién dai nhu quét tai liéu (scan), thu dién ti (email), phan mém chia sé tip tin
dan dén sy ton tai cua ching cu truc tuyén. Thuc tién nay anh hudng rit 16n dén
viéc dp dung hoc thuyét forum non conveniens béi khi chuing cu tryc tuyén duge chip
nhan thi yéu t6 lanh thé, noi toa dn ¢ thdm quyeén xét xi khong con déng vai tro
quan trong. Cho du 6 bit cu dia di€ém nao, toa dn xét xui chi cin cd két ndi mang dé
truy cap cdc tai liéu truc tuyén do.

Trudce dai dich COVID-19, mot s6 toa dn tai Hoa Ky da st dung cong nghé
hoéi nghi truyén hinh tai cdc phién toa va budi ldy 161 khai nhung thong thudng chi
gidi han trong cdc vu dn hinh su va lién quan dén nhap cu.'” Tuy nhién, trong thoi
gian dai dich COVID-19, toa 4n da bit dau dp dung cong nghé hoi nghi truyén hinh
trong qud trinh thuc hién cdc cudc hop 6 giai doan chuin bi xét xti, cung cip 161

10 Thdm phdn Herbert B Dixon Jr da nhan xét trong dip 1€ ki niém 50 nam thanh lap Hoi nghi thim phdn xét xt ti€u
bang toan quéc ring: “hiu hét cdc phién toa tai phong Xt dn cua qudc gia deu dugce trang bi cdc thiét bi cong nghe,
tit ca cdc phong xtt 4n tai toa 4n lién bang va mot s6 khu vuc tiéu bang da dat danh hiéu “ phong xti 4n cta tuong
lai” véi sui trang bi cdc thiét bi cong nghé hién dai nhu may quay phim ti liéu, méy VCR, CD, DVD, loa va man
hinh Video, mdy tinh, mdy chi¢u, man hinh chi¢u...”. Herbert B. Dixon Jr, “The courtroom of the present/ future:
theo Bare essentials for a technologically competent courtroom”, The judges’ Journal, Vol. 48, 2009, tr. 1-3.

11 Martin Davies, “Bypassing the Hague Evidence Convention: Private Intérnational Law Imphcatlons of the Use
of Video and Audio Conf%rencmg Technology in Transnational Litigation”, The American_Journal of Comparative
Law, Vol. 55(02), 2007, tr. 205, DOI: https://doi.org/10.1093/ajcl/55.2. 205

12 Martin Davies, fldd, tr. 205.
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khai, thu thap chiuing cu, xét xti tai toa. Ly do chinh thic diy cdc thim phdn st dung
cdc cong nghé nay vao hoat dong xét xi dé 1a su thuan tién va hiéu qui ma toa dn
da dat dugc tir cong nghé mdi nay. Cong nghé hoi nghi truyén hinh cung cip cho
nguyén don nhiéu quyén truy cap hon vao hé théng tu phdp, dong thoi cung giip
gidm bdt nhiing rao can lién quan dén viéc di lai va lich lam viéc caa toa dn vi cdc
thdm phdn, luat su va duong sy déu c6 thé ra tdoa ngay ca khi ho khong ¢ mat tai
dai diém ¢6 tru s6 toa dn."” Khao sdt tai mét cong trinh caa Gido su Jenia I. Turner'
cho thdy cdc thdm phdn va luit su déu c6 trdi nghiém tich cuc véi cdc thu tuc hoi
nghi truyén hinh. Cong ngh¢ nay da giam chi phi lién quan dén viéc ra toa va gitip
thic ddy giai quyét xung dot trong thoi ky dai dich. Bén canh d6, hoi nghi truyén
hinh da cit giam ddng ké thoi gian cta cdc vu kién tung, do d6 thic ddy su tham gia
nhi¢u hon va cho phép toa dn ¢6 thé gidi quyét duge s6 lugng vu viée nhiéu hon."”

Su thuan 1oi cua cong ngh¢ hoi nghi truyén hinh dugce thé hién rit ro déi véi
cdc ching cu lién quan dén vu kién cin dugce thu thip thong tin thong qua loi khai
cta nhan ching. Hoi nghi truyén hinh truyén tai thong tin tii xa vao truc ti€p phong
xt dn dugce sui dung ngay cang phoé bién va mang lai su thuan tién cho toda dn xét xu.
Nhiéu toa dn di dugc trang bi cong ngh¢ dé két ndi véi nhan chiing thong qua cdc
phan mém nhu Skype bao gdom ca viéc 1dy 161 khai ti xa hoic ¢6 thé truyén hinh
truc ti€p hinh anh veé dia diém lién quan dén vy kién. Viéc si dung cong ngh¢ hién
dai cho phép hién thi hinh anh va am thanh trong thoi gian phién toa dién ra thong
qua cudc goi ghi am, ghi hinh thong qua mot s6 nén ting cong nghé nhu Skype,
Cisco WebEx, GoToMeeting, Goole Chat, Facetime... gitip cho tda dn hoic luat su
c6 thé dua nhan chiing dang 6 bat ky noi nao trén thé gidi lén man hinh caa toa dn
ma khong can phai di chuyén, khong can t6n kém chi phi di lai hodc giy phién ha,
ric r6i cho cdc nhan chung.

Toa dn di nhan ra ring cong nghé¢ da thay d6i viéc dinh gid cdc yéu t6 lién
quan dén loi ich c¢d nhan khi dp dung hoc thuyét forum non conveniens. Tuy nhién,
quan diém nay khong dugce thiia nhin rong rii ma tuy thudc vao tiing khu vuc dia
ly. Trong vu kién City of Almaty v. Ablyazov,' tda dn xdc dinh ring chi phi phdt sinh
tli viéc budc cdc bén phai di chuyén dén toa dn noi xét xt vu kién ¢d thé giam bdt
moét cdch ding ké hojc it nhét cang ¢6 thé giam thiéu mot phin bing cdc bién phdp
hién dai hon nhu Ia 14y 161 khai thong qua cong ngh¢ hoi nghi truyén hinh dugce thuc
hién thong qua cic cudc goi Am thanh hoic hinh anh. Tuong tu nhu vay, trong vu
kién Edaire Advisor Ltd. v. Daewoo Eng’g & Constr. Co." tba dn cting khang dinh viéc
ddnh gid cdc yéu t6 thuan tién trong qud trinh dp dung hoc thuyét tré nén it quan
trong do sy phdt trién ctia cong nghé giip cho cdc hoat dong tim kiém tai li¢u, 1dy
161 khai hoic thu thap ching cd dugce thuc hién tir xa mét cdch dé dang. Trong vu
ki¢n Owverseas national Ainways,"™ Thim phdn James L.Oakes da nhan xét ring “hoc
thuyét forum non conveniens nén duge xem xét lai trong béi canh déi mdéi cong nghe¢”
béi vi cudce cich mang cong nghé da lam cho hoat dong 14y 161 khai nhan ching 6
nudc ngoai tré nén don gian, thuan tién va khong tén kém chi phi”."”

13 Pew Charitable Trs., How Courts Embraced Technology, Met the Pandemic Challenge, and Revolutionized Their Operations,
2021, tr. 3-7.

14 Jenia L. Turner, Remote Criminal Justice, 53 Tex. Tech. L. Rev. 197, 2021, tr. 241-243.

15 Christabel Narh, “Zooming our way of forum non conveniens doctrine”, Columbia Law Review, Vol. 123, 2023, tr. 782.

16 Vukién City of Almaty v. Ablyazov, 278 F. Supp. 3d 776, 795 (S.D.N.Y. 2017).

17 Vukién Edaire Advisor Ltd. v. Daewoo Eng’g & Constr. Co., 375 F. Supp. 2d 257, 265 (S.D.N.Y. 2005).

18 Vu kién Overseas Nat’l Ainways, 712 F.2d, tr. 14.

19 Christabel Narh, tldd(15), tr. 787.




80 TAP CHI KHOA HQC PHAP LY VIET NAM SO 01(197)/2026

Nhu vay, su phdt trién manh mé caa cong ngh¢ d6i véi cdc hoat dong t6 tung
anh hudéng dén cdc quy tic phdp ly dé€ dieéu chinh cdc bén tranh chip. Tuy nhién,
viéc st dung cong nghé nay vao hoat dong t& tung cung sé gy ra nhting tré ngai
rit 16n lién quan dén an ninh mang, sy khé khin trong viéc xdc minh do tin cay caa
cdc bang chiing va cua nhan chung béi dic trung cua cdc loai ching cu nay ¢6 su
phu thudc rit I6n vao thiét bi dién td, dé bi sia d6i, sao chép... Dong thoi, si dung
cong ngh¢ nay cung c6 thé dit ra nhiting thdch thiic, dac biét lién quan dén viéc bao
diam cdc nguyén tic co ban nhu quyén duge xét xtt cong bing, nguyén tic truc tiép,
nguyén tic d6i chit va nguyén tic xét xtt cong khai. Diéu nay déi hoi phdp luat cting
c6 nhting thay déi nham thich dng véi sy phdt trién trén, can nhic vé khung phdp
ly quy dinh cdc diéu kién st dung hoi nghi truyén hinh, cang nhu phai can nhic cdc
yéu t§ vé dieu kién vat chit d€ st dung cong nghé nay nhu chit lugng trang thiét
bi ky thuat va tic dong dén tinh cong bing cia qud trinh t6 tung. Quy tic t6 tung
dan sy Lién bang tai Hoa K¥y cung cdp nhting thu tuc t6 tung lién quan dén viéc su
dung cong nghé trong hoat dong xét xii. Khong nhiing thé, 6 géc do quac t€, Cong
udc La Haye nim 1970 vé ching cu cting ¢é nhting bién phdp gitip cho hoat dong
thu thap chung ci 6 nudc ngoai duge tién hanh mot cich dé dang va thuan loi hon.
2.2. Sy thay d6i cia phdp lugt t6 tung dan sy tai Hoa ky nhdm thich iing véi phdt
trién ciia cong nghé trong hoat dong xet xi

¢ quy dinh cho phép thu thdp ching ai tir xa thong qua cong nghé héi nghi truyén hinh

Quy tic t6 tung dan sy Lién bang Hoa Ky nim 2023% (stia d6i, bS sung thing
12 nam 2023) da ¢6 quy dinh stia d6i nham thich dng vdéi sy phdt trién caa cong
nghé. Quy tic s6 43 veé thu tuc ldy 161 khai quy dinh ring “trong trudng hop vi ly
do chinh ddng thi trong tinh huéng bit budc toa dn cd thé cho phép 161 khai duge
truyén dan cung lic véi phién toa tit mot dia diém khdc bing nhting bién phdp bio
dam phu hgp”. Nhu vay, Quy tic s6 43 cho phép ldy 161 khai cia nhan chiing thong
qua viéc truyén dan ctuing lic véi phién toa vi ly do chinh didng (good cause) trong cdc
tinh hudng thich hop (compelling circumstances) va phai cé nhung bién phdp bio dim
phtt hgp. Viéc truyén din 161 khai dong thoi cung lic véi phién toa dugce toa dn dién
gidi theo hudng st dung cong nghé hoéi nghi truyén hinh. Nhim giai thich ro hon
quy dinh nay, Ghi chu ciaa Uy ban ¢6 vin dé xuit ring cin xem xét mot cich than
trong vé “ly do chinh ding” va “tinh huéng thich hgp” khi xem xét chdp thuin
yéu cau st dung cong nghé hoi nghi truyén hinh truc ti€p dén phién toa. Néu chi
dua vao ly do “nhan ching sinh séng, cu tri xa dia di€ém noi ¢6 toa dn xét xt” thi
khong du co s6 thuyét phuc va cho viéc dp dung trudng hgp ngoai 1¢. Tuy nhién,
cho tdi1 thoi diém hién tai, quan diém nay van chua dugc dp dung théng nhit, phin
16n cdc tdoa dn Hoa Ky déu cho ring su bit tién trong viéc di chuyén, bi don hoic
nhan ching khong ¢ mit tai toa dn vi ly do khoang cdch dia ly dugc cho la mot su
giai thich thuyét phuc dé tir chéi thim quyén. Vi thé, bén duong sy mong mudén si
dung 161 khai truc tuyén thong qua cong ngh¢ hoi nghi truyén hinh ¢6 nghia vy phai
ching minh “ly do chinh ding”.

Vu kién Allen, et. al v. Takeda pharmaceuticals North america, Inc.,et al nam 2014,
nguyén don khi€u nai vé trdch nhi¢m phdp ly d6i véi sain phdm ctia nha san xudt, tié€p
thi Actos va cdc loai thu6c ¢6 chua pioglitazone. Trong qud trinh gidi quyét vu ki¢n
20 Federal Rules of Civil Procedure, Quy tic t6 tung dan su Lién bang Hoa Ky dugc ban hanh béi Toa d4n T6i cao vao

ngay 20 thing 12 nam 1937 va ¢6 hi¢u luc tit ngay 16 thing 9 nam 1938. Quy tic dugc sta déi, bé sung lan gan nhit
la vao thing 12 nim 2023.
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tai toa dn, nguyén don d¢ nghi toa dn cho phép 1ay 161 khai cia cdc nhan ching la bi
don va nhan vién ca da tiing lam viéc cho bi don bang hinh thiic truyén dan 161 khai
truc ti€p dén phién toa thong qua cong nghé hoi nghi truyén hinh.”'

Quy tic cho phép st dung 161 khai truyén din dong thai tai phién toa tu dia
diém khdc sé c6 anh hudng rit 16n dén viéc dinh gid “yéu t6 lo1 ich cd nhan” lién
quan dén chi phi dé cdc nhan chuing tu nguyén c¢6 mit tai phién toa trong viéc xem
xét d4p dung hoc thuyét FNC béi vi cdc nhan chiing tu nguyén 6 nudc ngoai khong
can phai truc ti€p c¢é mat tai Hoa Ky d€ tham dy phién toa. Vi thé, chi phi d¢ dua cdc
nhan ching é nudc ngoai c6 mat tham gia phién toa sé gidam di rit nhiéu, thaim chi
Ia rat thip. Diéu nay sé tao ra sy thuan 1¢1 cho toa dn gidi quyét, phién toa sé khong
con tinh trang bi hoin, gidn doan vi ly do ving mit cua cdc chu thé ¢ lién quan.

178 thudn lgi cia hoat dong thu thdp chiing ai 6 nudc ngoai theo Céng udc La Haye nam 1970

Cong udc La Haye nim 1970 vé thu thap chuing cud 6 nudc ngoai trong linh vuc
dan sy, thuong mai la co sé phdp ly qudc t€ tao thuin 161 trong hoat dong thu thap
ching cu é nudc ngoai cua cdc qudc gia thanh vién. Cong udc ¢é hi¢u luc tai Hoa
Ky vao nim 1993.% Quy tic t§ tung dan sy Lién bang Hoa Ky cho phép st dung
cong nghé hoi nghi truyén hinh truc tiép tai phién toa dé ldy 161 khai tit xa d6i véi
cdc nhan chiing ty nguyén tham gia. Tuy nhién, déi vdi cdc nhan ching khong tu
nguyén tham gia cdc cudc goi nhu trén thi viéc thu thap ching ci sé dugc héd trg
b1 Cong ude La Haye nim 1970. Cong udc thiét lap h¢ thdng trung uong tai moi
qudc gia thanh vién, dugc trang bi d€ nhan cdc yéu cau ldy 161 khai tii cong dan dén
tli cdc qudc gia thanh vién khdc. Khi mot qudc gia thanh vién yéu cau lay 161 khai tu
cong dan ctia mot qudc gia thanh vién khdc, qudc gia yéu ciu phii chi dinh cdc cau
hoi ma ho mudén quéc gia nhan yéu cau hoi cic nhan ching.

Theo quy dinh tai Pi¢u 12 Cong udc, van ban yéu cau chi ¢6 thé bi tii chéi néu
(1) tai qudc gia dugce yéu cau, viéc thuc hién van ban yéu cau khong thuoc chiic nang
cua co quan tu phdp cua qudc gia d6, hoic (i) qudc gia duge yéu cau cho thiy rang,
viéc thuc hién yéu ciu c6 thé phuong hai dén chu quyén va an ninh qudc gia d6.

Tai Bieu 9 Cong udc quy dinh ring, co quan tu phdp cdc qudc gia thanh vién
thuc hién van ban yéu cau theo cich thic, thu tuc trong phdp luit cta quéc gia
minh. Tuy nhién, co quan nay c6 thé thu thap ching ci dé nghi cta co quan yéu
cau theo cdch thuc, thu tuc dic biét trir khi viéc thuc hién yéu cau khong phu hop
vAi phdp luat cta quéce gia duge yéu cau hoic khong thé thuc hién duge vi thong
1¢ hay thu tuc trong nuéc khong cho phép hoic vi nhing khé khin thuc tién. Quy
dinh nay ¢6 nghia la, Cong udc cho phép Co quan tu phip Nudc ti€p nhan thuc
hién thu thip ching cu theo trinh try tha tuc dic biét néu Co quan tu phdp cua
Nudc yéu cau dé nghi. Nhu vay, Toa dn Hoa K¥ ¢6 thé yéu ciu qudc gia tiép nhan
thu thap ching ci va cung cdp cdc ban sao bing chiing hoic ban sao ghi hinh i
khai trit trudng hop phdp luit quéc gia cia Nude nhan yéu ciu ¢é quy dinh cdm
hoat dong ghi hinh 161 khai.

Nhu vay, Cong udc La Haye nim 1970 cung cip gidi phdp hiéu qui dé toa dn
c6 thé thu thap chiing cu tii cdc nhan ching khong thuoc tham quyén cua toa dn

21 Catherine Cervone, “Recalibrating the forum non conveniens analysis: the eftects of technology on transporting
evidence”, Northwestern Journal of Technology and Intellectual Property, Vol. 18(01), 2020, tr. 100.

22 Hoi nghi Hague vé Luat dan su qudc t& Cong udc ngay 18 thing 3 nim 1970 vé viéc thu thap chuing ci 6 nudc
ngoai trong cdc vu viée dan sy hoidc thuong mai (Hague Conference on Private International Law, 20: Convention of 18
March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters).
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Hoa Ky. Tu d6, Cong udc cung lam thay d6i viéc dinh gid cdc yéu t6 “lgi ich cd
nhan” lién quan dén kha ning triéu tip cic nhan ching khong tu nguyén ¢ mat tai
phién toa khi dp dung hoc thuyét FNC.

Nhung phan tich trén cho thidy, Cong udc da anh hudng rit 16n dén viéc dp
dung hoc thuyét FNC béi viéc thu thip chiing ci 6 nudc ngoai, ldy 161 khai tii cdc
nhan ching 6 nudc ngoai dic biét Ia nhan ching khong ty nguyén tham gia duge
thuc hién mot cdch thuan loi thong qua giai phdp cia Cong udc trii khi cic nhan
chiing khong ¢6 mit tai nhiing qudc gia la thanh vién caa Cong udc.

3. Xoa bo hay hién dai hoa hoc thuyét forum non conveniens - Giai phap nao
phu hop trong thoi dai phat trién cua cong nghé?

Su phit trién cta cong nghé¢ doi hoi luat phdp cua cic quéc gia phii ¢6 nhiing
thay d6i nhim thich ung véi su d6i méi. Mét s6 hoc gid cé quan diém ring hoc
thuyét forum non conveniens tré nén lac hau va c6 thé sé bi loai bé hoan toan néu nhu
ngay cang nhiéu s6 lugng cdc qudc gia st dung phin mém cong nghé dé loai bo su
bit tién trong cdc hoat dong t6 tung.” Tdc gid cho ring, viéc loai bo hoan toan hoc
thuyét forum non conveniens chua phai Ia mot giai phdp phu hop béi vi: (i) Viéc stt dung
cong ngh¢ hoi nghi truyén hinh trong hoat dong thu thap chiing cu, 14y 161 khai nhan
chiing 6 nudc ngoai chi ¢6 thé duge thuc hién néu nhu cic nhan chiing d6 sin sang
tu nguyén tham gia; (i1) Quy ché€ t8 tung dan sy Lién bang Hoa ky cho phép dugc
14y 161 khai nhan chiing truyén dan tryc tiép tii xa vao phién tdoa nhung véi dieu kién
bi don phai ching minh ly do chinh ddng ctia yéu ciu d6. Nhu vay, hoat dong thu
thap chiuing cu, 14y 161 khai nhan ching 6 nudc ngoai khong phii Iiic nao cung duge
chidp nhan thuc hién thong qua cdc dng dung cong nghé; (i11) Cong udc La Haye
nam 1970 khic phuc nhtng khé khin trong hoat dong thu thap ching cd 6 nudc
ngoai, tuy nhién cho dén thoi diém hién nay, chi cé 66 qudc gia tham gia Cong udc
La Haye nam 1970, viéc thu thip chiing ci déi vdi nhiing qudéc gia chua tham gia
Cong udc van con ton tai nhieu khé khin, giy bit Igi cho Toa dn Hoa K¥ trong viéc
thu thap chiing ci d6i véi nhting nhan ching khong tu nguyén tham gia phién toa.

Xudt phdt tii nhung ly do trén, giai phdp hi¢u qui hon trong viéc dp dung hoc
thuyét forum non conveniens trong béi canh phdt trién cua cong nghé d6 la yéu cau
ching minh r6 rang hon vé yéu t6 “khong thuan tién”. Piéu nay c6 nghia, néu
bi don yéu cau tit chéi thim quyén cua Toa dn Hoa Ky vi ly do khong thuan tién
thi ginh ning ching minh sy khong thuan tién dé sé thudc vé bi don. Bi don phii
ching minh cdc yéu t6 161 ich cd nhan cua ho anh huéng nhu thé nao néu vu kién
dugc gidi quyét tai Toa dn Hoa K¥, ching minh viéc thu thap ching ci kho khin
bat ké c6 su phit trién vé cong ngh¢, Quy tic t6 tung dan su Lién bang va Cong udc
La Haye nim 1970. Chang han nhu, bi don chiing minh ring ho khong thé triéu tap
dugc mot hoic moét vai nhan ching quan trong cua vu kién vi nhan ching khong
ty nguyén tham gia hoi nghi truyén hinh va nhung nhan ching d6 khong cu tru,
sinh s6ng tai cic qudc gia la thanh vién caa Cong udc. V46i nhiing chiing cu d6, Toa
dn Hoa K¥ ¢6 co s6 dé dinh gid, xem xét dp dung hoc thuyét forum non convenients
nhim ti chéi thim quyeén.

Tai Viét Nam, chua ¢6 biéu hién r6 rang vé viéc dp dung hoc thuyét forum
non conveniens tii géc do quy dinh cta phdp luat dén thuc tién xét xi VVDS cé

23 Catherine Cervone, tldd, tr. 100.
24 Catherine Cervone, tldd, tr. 10.
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YTNN.* Vé quy dinh cta phdp luat, thim quyén cua Toa dn Viét Nam d6i voi
VVDS ¢6 YTNN duge quy dinh tai dieu udc quéc t€ ma Viét Nam la thanh vién
hoic bieu 469, 470 Bo luat TS tung dan sy nim 2015, stia d6i nim 2025 (sau day
goi la BLTTDS nam 2015). Bén canh d6, phdp luat Viét Nam cung quy dinh nhiting
trudng hop toa dn Viét Nam phai tra lai don khéi kién hodc dinh chi gidi quyét vu
viéc néu thudc nhiing trudng hop duge quy dinh tai Biéu 472. Tuy nhién, quy dinh
khong dé cap truong hop tit chéi thim quyén néu toa dn Viét Nam khong phii la
toa dn thuin tién dé gidi quyét.

Ve thyc tién, tdoa dn Viét Nam thu ly hay tii chéi thdm quyén hoan toan duya
trén can cu luat dinh ngay ci khi duong su trong vu viéc khong cé mat tai Viét
Nam. Ching han, trong Ban 4n s6¢ 84/2021/HNGD-ST ngay 23/6/2021% ctia Toa
dn nhan dan thanh phé Hai Phong lién quan dén yéu ciau ly hon cua nguyén don
la B.T.L (qudc tich Viét Nam, cu trd tai Hai Phong), bi don 1a A.D (qudéc tich Han
Qudc, cu trd tai Han Qudc), vé thim quyén giai quyét vu viéc, Toa dn thanh phd
Hai phong cin cu vao diém d khoan 1 Biéu 469 BLTTDS 2015 xdc dinh Toa dn Hai
Phong c¢6 thim quyén vi mot trong cdc bén duong su la cong dan Viét Nam. Tuy
nhién, trong vu viéc Toa dn ¢ ghi nhan ring cdc duong sy déu ving mit tai phién
toa. Anh A.D dang sinh sdng tai dia chi Seodaemum-gu, Seoul, Han Qudéc. Toa dn
thanh ph6 Hai Phong da thuc hién uy thdc tu phdp cdc vin ban t6 tung nhung Bo
Tu phdp tra 161 “co quan ¢6 thim quyén cua Han Qudc khong thuc hién duge uy
thdc tu phdp do dia chi khong day da”, chi B.T.L cang cé don dé nghi toa dn xét
xt ving mit. Mot vi du dién hinh khdc Ia Ban dn s6 17/2020/QDST-HNGD? cua
Toa dn nhan dan tinh Phu Tho vé yéu ciu cong nhan thuan tinh ly hon, nuoi con
lién quan dén cdc duong su la C. T.D.L (qudc tich Viét Nam, cu trd tai Nhat Ban) va
H.N.M (quéc tich Viét Nam, cu tri tai Nhat Ban). Puong su gui Pon d¢ nghi giai
quyét ly hon tit Nhat Ban. Toa dn nhan dan tinh Phu Tho cang thu ly va giai quyét
yéu cau thuin tinh ly hon béi cdc bén déu la cong dan Viét Nam mic du vao thoi
diém ly hon duong su déu cu trd 6 nudc ngoai.

Maic du chua ¢6 ¢d s6 16 rang cua viée dp dung hoc thuyét forum non convenients
tai Viét Nam nhung dé€ ting cudng hiéu qua va sy thuan 1¢i trong viéc gidi quyét vy
viéc dan sy c6 yé€u té nudc ngoai, Viét Nam da tham gia Cong uéc La Haye nam
1970. PBay dugc xem la mot budc tién quan trong gidp toa dn Viét Nam thuin lgi
hon trong cdc hoat dong thu thap ching cu tai cic qudc gia thanh vién ctia Cong
udc. Bén canh d6, hoat dong t6 tung dan sy tai Viét Nam cting ¢6 nhting thay d6i
nhit dinh theo xu hudng phit trién cua cong nghé. Vao nam 2020, xudt phdt tit dién
bién phuic tap cua dai dich Covid -19, Toa dn nhan dan t61 cao da ban hanh Chi thi
s6 02/2020 ngay 10/3/2020 vé phong, chéng Covid trong h¢ théng toa dn nhan dan.
Ciéc hoat dong tong dat, thong bdo vin ban t6 tung, tai liéu ching cu cho co quan,
t6 chuc cd nhan bing phuong thuc tryc tiép sé bi tam diing va dugc thay thé bing
cdc phuong tién dién td, ting cudng xét xu cdc vu viéc bing phuong thuc truc tuyén
khi ¢6 du dieu kién. Véi Chi thi trén, hoat dong 1dy 161 khai duong su, nhan ching
qua mang Internet ciing dugc xem xét dp dung trong t& tung dan su tai Viét Nam.

So sdnh véi Quy tic t6 tung Lién bang Hoa Ky, vé hinh thiic thu thap ching
cd, BLTTDS Vi¢t Nam nim 2015 chua ¢é quy dinh ro rang vé viéc cho phép su
25  Dé Vin Dai, Mai Hong Quy, Tu phdp qudc ¢ Viét Nam, Nxb Hong Duic, 2023, tr. 184.

26 Bindn s6 84/2021/HNGD-ST ngay 23/6/202.
27 Béandns6 17/2020/QDST-HNGD, Toa dn nhan dan tinh Bic Giang.
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dung hinh thic thu thap chiing cd, 14y 161 khai ti xa thong qua cudc goi, ghi am, ghi
hinh. Vi thé, viéc 14y 161 khai qua mang gap phéi nhiing vudng mic tit cic quy dinh
cua BLTTDS va con nhiéu quan diém trdi ngugc nhau. Tai Pieu 98, 99 BLTTDS
nim 2015 quy dinh viéc ldy 161 khai duong sy, nhan ching dugc thuc hién tai tru s6
toa dn, trudng hop can thiét ¢6 thé ldy 161 khai duong sy ngoai tru s6 toa dn. Loi khai
cta duong sy, nhan chiing phai dugce thdm phdn hoic thu ky tda dn ghi lai trong bién
ban, ¢6 ky tén, diém chi xdc nhan. Trudng hgp bién ban ghi 161 khai ngoai tru s6
tda dn thi phai ¢6 ngusi lam chiing hoic xdc nhan caa Uy ban nhan dan cip xi hoic
cong an cap xa noi lap bién ban. Véi quy dinh trén, c6 quan diém cho ring viéc lay
161 khai qua mang la vi pham nghiém trong BLTTDS béi viéc 14y 161 khai du tai toa
dn hay ngoai toa dn déu phai dugc tién hanh truc ti€p, cé xdc nhan cua chinh quyén
dia phuong. Ngugc lai, quan diém khdc lai cho ring viéc ldy 161 khai thong qua viéc
st dung cong nghé hoéi nghi truyén hinh thong qua phuong tién nhu Zalo, Zoom,
di¢n thoai, email... khong vi pham BLTTDS béi thim phdn st dung cong nghé
nhung trinh ty ti€n hanh vin dam bao quy dinh cua BLTTDS, thim phdn thuc hién
cudc goi dé lay 161 khai, ghi nhan vao bién ban, sau d6 gti bién ban cho duong su
hoic nhan chung dé xdc nhan, ky vao bién ban.*

Nhu vay, véi sy phdt trién cua cong nghé¢, viéc st dung cdc phuong tién dién
td dé hé tro cho cdc hoat dong t6 tung, dic biét la trong nhiing trudng hgp duong
su, nhan ching khong ¢é mit tai Viét Nam la mot nhu cau thiét yéu gitp cho hoat
dong xét xu vu viéc dan su dugce tién hanh mot cdch thuan tién. Vi thé, BLTTDS
nén ¢6 hudéng din vé viéc cho phép phuong thuc thu thiap chuing cu, ldy 161 khai
ngoai tru sé toa dn thong qua cdc ting dung cong nghé¢ hoi nghi truyén hinh va dong
thoi hudng dan r6 vé quy trinh thuc hién. @
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