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Tom tat )
Bai viét phdn tich An 1¢ s6 58/2023/AL vé finh tiét dinh khung hinh phat tai diém ¢ khodn 3
Diéu 244 B¢ ludt Hinh sy nam 2015 vé t§i vi pham quy dinh vé bdo v¢ dong vdt nguy cdp, quy
hiém. Sir dung phuong phdp nghién ciu tinh hudng két hgp véi phMOng phdp so sanh ludt, bai viét
danh gid su chuyén dich trong it duy phdp ly Vit Nam. An l¢ s6 58/2023 /AL la minh chiing cho
viéc Toa dn vdn dung sang tao cdc quy tdc gidi thich phdp ludt ciia hé théng thong ludt d¢ khdc phuc
khiém klmyet ngir phdp cia quy dinh tai diém ¢ khodn 3 Diéu 244 B¢ ludt Hinh sy nam 2015.
Ket qua nay khang dinh vai tro chii ddng dia Thdm phan nhu la nguoi bdo vé sy hgp ly cia ludt
phdp va gop phcm hinh thanh van héa dn I¢. Ngodi ra, dn l¢ nay co y nqhta quan trong khi cung cdp
khuén mdu dé gidi thich cho cdc diéu ludt cd cdu triic ngit phdp tuong tu, givip dinh khung hinh phat
chinh xdc, dong thoi mé ra hudng nghién ciu vé gidi han hop hién cia hoat dong gidi thich va sdang
tao phdp ludt ciia Toa dan.

Tu khoa: quy tdc gidi thich phdp ludt, dn 1¢, t6i pham vé dong vdt hoang da, h¢ thong thong ludt, hé
théng dan lugt

Abstract
The article analyzes precedent No. 58/2023 /AL regarding the penal framework determining factors
provided in Article 244(3)(c) of the Penal Code 2015 on the crime of violating regulations on
the protection of endangered, precious, and rare animals. Using the case study method combined
with comparative law, the article evaluates the shift in Vietnamese legal thinking. Precedent No.
58/2023/AL serves as evidence of the Court’s creative application of the legal interpretation rules
derived from the common law system to overcome the grammatical deficiency of the provision in Article
244(3)(c) of the Penal Code 2015. This finding affirms the proactive role of the judge as the guardian
of the reasonableness of the law and contributes to the formation of a precedent culture. Furthermore,
this precedent is significant as it provides a template for interpreting statutes with similar grammatical
structures, ensuring accurate penalty framing, while also opening new avenues for research into the
constitutional limits of judicial law interpretation and creation.
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Nguon an lé: Ban dn hinh su so thim s¢ 179/2018/HSST ngay 14/9/2018 cua
Toa dn nhan dan thanh phd Ha Long, tinh Quang Ninh vé vu dn “Vi pham quy dinh
vé bao v¢ dong vat nguy cip, quy, hi€m” déi véi bi cdo Hoang Pinh Q.

Vi tri noi dung an l¢:

Poan 13, 16 va 18 phian “Nhan dinh ctia Toa dn”.

Khai quat néi dung caa an lé:

- Tinh huéng an lé: Bj cdo cé hanh vi vdn chuyén 05 cd thé hé va 01 b phdn khéng
thé tach roi su séng ciia cd thé hé thii 06.

- Giai phap phap ly: Truong hop nay, bi cdo phdi bi truy ciu trach nhiém hinh sy
theo quy dinh tai diém c khodn 3 Diéu 244 B¢ lugt Hinh sy nam 2015 (sita déi, bé sung
nam 2017)."

1 Pén thoi diém hién nay, Bo luat Hinh sy nam 2015 da dugc sta déi, bs sung qua cdc nam 2017, 2024 va 2025.
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Quy dinh cua phap luat lién quan dén an lé:

- biéu 244 Bo luat Hinh sy nam 2015 (sia d6i, b6 sung nam 2017);

- bitu 4 Nghi quyét s6 05/2018/NQ-HDPTP ngay 05/11/2018 cua Hoi dong
Thidm phdn Toa dn nhan dan t6i cao hudng dan dp dung Dieu 234 veé toi vi pham
quy dinh vé bao v¢ dong vat hoang da va Diéu 244 veé to1 vi pham quy dinh vé bio
v¢ dong vat nguy cip, quy, hi€ém cua Bo luat Hinh su.

Tu khoa cua an le: “T6i vi pham quy dinh vé bdo vé dong vdt nguy cdp, quy, hiém”;
“Bg phdn co thé khong thé tdch roi su song”; “Diém ¢ khodn 3 Diéu 244 B¢ ludt Hinh su”.

NOI DUNG AN LE

“[13] Bi cdo da vdn chuyén 05 cd thé hd dong lanh cé tén khoa hoc Panthera tigris; 01
bg phdn sinh duc duc cia loai hé o tén khoa hoc Panthera tiger,” theo két ludn giam dinh la bg
phdn khong thé tach roi sy séng ciia mgt con hd; 41 kg thit cia loai hé o tén khoa hoc Panthera
tigris, theo két lugn giam dinh néu tong s6 lugng thit trén la cia 1 cd thé hd thi se ddn dén ca
thé hd khong thé ton tai; ...

[16] Két lugn giam dinh chua xdc dinh 01 b phdn sinh duc hé' duc co phai ciia mét trong
ndam con hd dong lanh hay khéng. Do toan bg s tang vdt trén da bi tiéu hity khong thé cho giam
dinh bd sung. Tuy nhién, theo Bién bdn xdc dinh finh trang san phdm, siic khée dong vdt (bt
luc 89) thi 05 cd thé hé déng lanh da chét la hé con c6 trong lugng tir 0,99kg dén 2,99kg; 01
b phdn sinh duc cia hé duc co trong luong 0,98kg. Nhu vdy, dita vao trong lugng kg cé can ci
khdng dinh 01 bg phdn sinh duc cia hé duc dé khong phdi la by phdn sinh duc ciia mét trong
05 con hé con déng lanh vi khéng cé loai hé nao o thé co by phdn sinh duc duc chiém dén tir
1/2 dén 1/4 trong lugng co thé. Theo két lugn giam dinh thi bg phdn sinh duc do la bg phdn
khéng thé tach rvi sy séng ciia con hd nén cé nghia phdi c6 con hd thir 6 bj giét dé co dugc bg
phdn sinh duc dé cho bi cdo vdn chuyén. Tiic bj cdo Q cé hanh vi vdn chuyén 05 con hé va 01
b phdn khong thé tach roi su séng aia 01 con hd thit 6.

[18] Tir quy dinh cia diéu lugt thdy rang chi can vdn chuyén by phdn khéng thé tach roi
sy séng cia 06 cd thé hé tré lén la da pham vao diém ¢ khodn 3 Diéu 244 B¢ ludt Hinh su.
N¢i dung ciia diéu ludt nay nham dén viéc xit ly cdc hanh vi pham toi nghiém trong xdm pham
dén su song cia tir 06 cd thé hd tré lén. Bij cdo vdn chuyén 05 cd thé hé va 01 by phdn khong
thé tach roi sy song cia cd thé hé thii 6 la da xdm pham dén su séng cia 06 cd thé hé nén phdi
chiu hinh phat quy dinh tai diém c khodn 3 Diéu 244 B¢ ludt Hinh su.”

Sk kk Ak k ok

BINH LUAN
Trong khoa hoc phdp ly hién dai, cdc quy tic giai thich phdp luat (rules of legal

interpretation) déng vai tro quan trong trong viéc xdc dinh ding, day du néi dung quy
pham phdp luat va y dinh, muc dich caa nha lam luat. Tuy thuoc vao truyén théng
phdp luat, cdc qudc gia cé cdch tiép can khdc nhau vé viéc uu tién gita quy dinh trong
vin ban phdp luat va muc dich cia co quan lap phap. O Viét Nam, mot quéc gia thude
h¢ théng dan luat (civil law system), cic quy pham phdp luat dugc coi la trung tim va
viéc gidi thich thudng dua cha yéu vao nghia den cua cau chut va cdu tric ngti phdp.
Tuy nhién, quan sit su phdt trién caa thuc tién xét xu, két hop vdi viéc phan tich noi
dung cia dn 1¢, da cho thiy xu hudng hoi nhap va mém héa cic quy tic giai thich phdp
luat theo hudng gan gui hon véi h¢ théng thong luat (common law system).

Tuy nhién, quy dinh tai diém ¢ khodn 3 Pi¢u 244 cua B¢ luat nay vin dugc git nguyén.
2 “Panthera tiger” 1a thuat ngti dung trong An 1¢ nhung chinh xdc tén khoa hoc phii Ia “Panthera tigris”.
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Mot minh chiing dién hinh Ia An 1¢ s6 58/2023/AL vé tinh tiét dinh khung hinh
phat tai diém ¢ khoan 3 Pi¢u 244 Bé luat Hinh sy (BLHS) nam 2015 vé t6i vi pham
quy dinh vé bao v¢ dong vat nguy cdp, quy hi€ém. Trong dé, Toa dn di xdc dinh
hanh vi van chuyén “05 xdc hé va mot bo phan sinh duc hé (khong thudce 05 xdc hé
d6)” tuong ducng véi hanh vi van chuyén “06 cd thé h6”. Cdch gidi thich nay khong
con thuin tdy dya trén quy tic gidi thich phdp luit theo nghia den hoiac nghia thong
thudng cta cau chii (“literal rule”), ma thé hién sy van dung linh hoat quy tic gidi thich
hop ly/quy tic vang (“golden rule”)’ — mot quy tic xudt phdt tii hé thong thong luat
nhim trénh su vo ly, khong cong bing trong gidi thich va dp dung phdp luat.

D¢ thuc hién bai viét, tic gia da st dung két hop nhiéu phuong phip nghién ciu
khoa hoc phdp ly nhu nghién cuu tai liéu (literature-based research), nghién ciu ly thuyét
luat hoc (doctrinal legal research), nghién ciiu so sdnh (comparative research) va nghién ciu
dn dién hinh (case study research). Trong d6, tic gid stt dung ly thuyét vé cdc quy tic giai
thich phdp luit caa hé théng thong luat d€ phan tich va dinh gid tinh hop ly, cong
bang, thuyét phuc cua An 1é s6 58/2023/AL. Bai viét duoc thiét k€& theo ciu triic
IRAC* — moét phuong phdp tu duy va phan tich phdp ly phé bién. Trudc hét tdc gia
xdc dinh vin dé phdp ly phdt sinh tit vu dn hinh sy va quy dinh cu thé cua BLHS nim
2015 can duge lam ro. Sau d6 tdc gid gidi thiéu cdc quy tic giai thich phdp luat phé
bién ctia h¢ théng thong luat. Pay dugc xem nhu mot lang kinh d€ dinh gid cic lap
luan caa Toa dn trong phian tiép theo. Cudi cung la phan h¢ qua phdp ly va y nghia
khoa hoc ctia dn 1¢ - két luan nghién ciu trong tim cua bai viét.

1. Van deé cong gop ca thé dong vat nguy cap, quy, hiém va bé phan co thé
khong thé tach roi su s6ng cua chung theo diém c khoan 3 Piéu 244 B¢ luat
Hinh su nam 2015

Theo Ban dn hinh sy so thim s6 179/2018/HSST ngay 14/9/2018 cta Toa dn
nhan dan thanh ph6é Ha Long, tinh Quang Ninh, bi cdo Hoang Pinh Q bi bit qui
tang khi dang van chuyén nhiéu loai dong vat hoang di (BVHD) va san phim cuta
chuing. Pic biét trong d6 ¢6 05 cd thé hé con dong lanh va 01 bo phan sinh duc caa
hé duc (tén khoa hoc 1a Panthera tigris, thudc Phu luc I Danh muc loai nguy cip, quy,
hiém dugc uu tién bio v¢).> Co quan tién hanh t6 tung ctiing da xdc dinh b phan sinh
duc cua hé 1a “bo phan co thé khong thé tich roi su s6ng” theo hudng dan tai khoin
5 Dieu 2 Nghi quyét s6 05/2018/NQ-HDTP.® Quan trong hon, trén co sé két luan
gidm dinh, két hop véi viéc so sinh trong lugng ctia bo phan sinh duc hé va trong
luigng cua tiing xdc hé con, co quan tién hanh té tung cho ring c6 day du can cii khing
dinh b6 phan sinh duc cua hé dyc khong thudéc mot trong 05 xdc hé con dong lanh.

3 D¢ dam bio tinh nguyén ban cua thuat ngt, han ché viec chuyén ngtt khong chinh xdc, trong bai viét nay tdc gia
st dung tén tiéng Anh cua cdc quy tic gidi thich phdp luat.

4 I: Issue (vin d¢) — R: Rule (luat) - A: Analysis (su phan tich) - C: Conclusion (két luan). Xem: Lawrence J. Traut-
man, Cathy L. Taylor, Janet Ford, Lora J. Koretz, Anthony L. Mcmullen, Erin Isom, “IRAC! IRAC! IRAC!:
How to brief any legal issue”, Southern Law Journal, Vol. XXIX(318), 2019.

5 Ban hanh keém theo Nghi dinh 56 160/2013/ND-CP ngay 12/11/2013 ctia Chinh phu veé tiéu chi xdc dinh loai
va ché do quin ly loai thudc danh muc loai nguy cip, quy, hiém dugc uu tién bio vé (stia d6i, b6 sung boi Nghi
dinh s6 64/ND-CP ngay 16/7/2019). Hién nay Phu luc nay da dugc tich hop vao Danh muc loai nguy cip, quy,
hiém ban hanh kem theo Thong tu s¢ 27/2025/TT-BNINMT ngay 24/6/2025 cua Bo truéng Bo Nong nghiép
va Moéi trudng quy dinh vé quan ly cdc loai nguy cdp, quy, hi€m; nuoi dong vat riing thong thudng va thuc thi
Cong udc vé buon bdn qudc t& cdc loai dong vat, thuc vat hoang di nguy cip.

6 Nghi quyét s6 05/2018/NQ-HDTP ngay 05/11/2018 cua Héi dong tham phin TANDTC hudng dan dp dung
Dréu 234 ve toi vi pham quy dinh vé bio vé dong vat hoang da va Pieu 244 veé téi vi pham quy dinh veé bio vé
dong vat nguy cdp, quy, hi€m cta B¢ luat Hinh su. Khoan 5 Dieu 2 Nghi quyét hudng din: “Bg phdn co thé khong
the tach i sit song la nhing bg phan thuc hi¢n cdc chiic nang chuyén bi¢t cia co thé déng vdt, ngay khi tach roi nhimg bg phdn
nay khéi co thé song cia dong vdt thi dong vdt do chét (vi du: dau, tim, b da, bg xuong, budng gan...).”
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Bi cdo Hoang Pinh Q bi dua ra xét xi vé to1 vi pham quy dinh vé bao vé dong
vat nguy cip, quy, hi€m theo Dieu 244 BLHS nam 2015. Diém c khoin 2 caa di¢u
luat nay quy dinh:

“Pham té1 thuoc moét trong cde trudng hgp sau diy, thi bi phat tu tit 05 nim
dén 10 nam:

(c) Tu 01 cd thé dén 02 cd thé voi, té gidc hoic bo phan co thé khong thé tich roi
su s6ng caa tii 01 cd thé dén 02 cd thé voi, té gide; ti 03 cd thé dén 05 cd thé giu, ho
hoic bo phan co thé khong thé tich roi sy séng cua tii 03 cd thé dén 05 cd thé giu, hé;”

Trong khi d6, di€ém ¢ khodn 3 cua di¢u luit quy dinh:

“3. Pham t61 thudc mot trong cdc trudng hop sau day, thi bi phat tu tit 10 nim
dén 15 nam:

(c) Tu 03 cd thé voi, té gidc tré 1én hodc bo phan co thé khong thé tich roi sy s6ng
cua 03 cd thé voi, té gidc trd 1én; 06 cd thé giu, hé trd 1én hodc bo phan co thé khong
thé tich roi sy séng cua 06 cd thé giu, ho trd lén.”

Mot trong nhuing vin dé phdp ly dit ra trong vu dn nay la bi cdo Hoang Pinh Q
da van chuyén t6ng cong bao nhiéu cd thé h6? Co quan ¢6 thim quyén tién hanh t¢
tung c¢6 duge cong gop s6 cd thé ho va bo phan co thé khong thé tich roi sy séng cta
chung hay khong? Cau tra 161 sé anh hudng 16n dén viéc xdc dinh khung hinh phat
noi riéng va van dé trich nhiém hinh sy cua bi cdo néi chung. Piéu nay phu thudc vao
viéc nhan thiic va gidi thich quy dinh tai diém ¢ khoan 3 biéu 244 BLHS nam 2015.

Dé lam 16 co s6 ly luan cta nédi dung An 1¢ s6 58/2023/AL, viéc tim hiéu cdc
quy tic giai thich phdp luat duge trinh bay trong phan tiép theo cia bai viét trd nén
rit can thiét. C6 thé ¢6 quan diém cho ring Toa dn da khong dua vao cdc quy tic nay
khi dua ra cdc lap luan trong ban dn ma chu yéu dya vao tinh hgp ly va y dinh cia nha
lam luat. Tdc gid bai viét hoan toan chia sé véi quan diém trén, dic biét do Viét Nam
thuoc hé théng dan luat nén viéc nghién ciu cde quy tic giai thich phdp luat dic trung
cua hé thong thong luit chua dugce chu trong. Tuy vay, viéc tim hiéu va su dung cdc
nguyén tic nay nhu moét ling kinh dé soi roi An 1¢ s6 58/2023/AL, qua dé gép phin
cung c6 tinh hop ly va cong bing cua dn 1¢ 1a mét cdch tiép can méi, ¢6 y nghia nhit
dinh trong nghién ctiiu khoa hoc.

2. Literal rule, golden rule va mischief rule: Ba quy tac giai thich phap luat caa
h¢ thong thong luat
Giai thich phdp luat Ia qud trinh hay hoat dong stt dung cdc tai liu phdp ly dé
xdc dinh luat phdp Ia gi, hay ndéi chinh xdc hon, dé xdc dinh cdc nghia vy, quyén han,
quyén lgi, dic quyén phdp ly va nhing vin dé tuong ty.” Nghién ctiu vé ly thuyét giai
thich phdp luat cia hé théng thong luat cho thiy ¢ ba quy tic truyén théng duge cong
nhan rong rai [a “literal rule”, “golden rule” va “mischief rule”.* Nhting nguyén tic nay
khong loai trii 1an nhau ma ching dan xen vao nhau va cdc nha dién gidi thuong lya
chon gitia chung hoic xem “y dinh” va “vin dé ma dao luat mudn khic phuc” nhu
nhting ky thuat dé xdc dinh y nghia thuc sy cua vin ban phdp luat.
Quy tdc thii nhdt - “literal rule”, yéu cau thim phdn xem xét chinh xdc noi dung
ma dao luat quy dinh, chi khong phai ditu ma dao luat c6 thé duge hiéu [a muén néi
dén. Dé thuc hi¢én ditu nay, thim phdn phai gin cho cdc tii ngt trong dao luat nghia

7 Mark Greenberg, “Principle of legal interpretation”, Department of Philosophy — UCLA, https://philosophy.ucla.
edu/wp-content/uploads/2016/08/ Princilples—of—Legal—Interpretation—ZO16.pdf, truy cap ngay 06/12/2025.

8 Francis Bennion, Understanding common law legislation, drafting and interpretation, Oxford University Press, abstract,
2001.
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den - tiic la nghia thong thuong, phé bién va hang ngay cua chiing — ngay ca khi viéc
dé6 din dén mot két qua 6 thé bi xem la khong cong bing hoic khong mong musn.’
N61 moét cich khdc, ngon tii cta van ban diéu chinh la méi quan tim té1 thugng, va
nhting gi chuing truyén dat, trong béi canh ctia chung, chinh la y nghia cua van ban
d6." Nghién ciiu cho thiy “literal rule” c6 sy giao thoa véi moét phuong phdp gidi thich
luat dugce goi la chu nghia van ban (fextualism) — mot phuong phdp dit uu tién hang
dau cho chinh vin ban phdp luat khi tién hanh dién giai, d6i lap vdi chu nghia chua y
(intentionalism) hoic chu nghia muc dich (purposivism)."!

Quy tdc thit hai - “golden rule”,'> dugc hinh thanh tit vu dn Grey v. Pearson [1857],°
Ia su dieu chinh caa “fiteral rule”. Theo d6, néu viéc dp dung “literal rule” din dén
mot két qua vo ly thi Toa dn phai tim ki€ém moét cdch hiéu khdc cua tii ngti trong dao
luat nhim trdnh két qua vo ly d6. Trong vu dn Grey v. Pearson [1857], Thiam phdn
Wensleydale da viét: “Nghia ngt phdp va thong thuong cta tit ngti phii duge tuan
thu, trit khi viéc d6 dan dén moét su vo 1y, hoidc gy ra sy mau thuin hay khong tuong
thich véi cdc phan con lai cia van ban phdp ly.”"* Quy tic nay ra d6i nhu mot cich
thiic nhim tranh khéi cdch tié€p can qud nghiém ngit caa “literal rule”. Theo dé, thim
phdn trudce hét phai bit dau bang viéc dp dung quy tic nghia den. Tuy nhién, “golden
rule” trong giai thich phdp luat c6 thé dugce van dung khi viéc dp dung quy tic nghia
den dan dén mot két qua vo 1y (absurdity). Trong trudng hop nay, Toa dn ¢6 thé dp
dung mot nghia thu yéu (secondary meaning).”> Thuat ngt “vo ly” Ia mot khdi niém
manh va viéc stt dung né ham y rang “golden rule” chi nén duge dp dung trong nhiing
hoan canh dic bi¢t hi€ém hoi. Thim phdn khong thé don gian vién dan quy tic nay chi
dé dat dugc mot két qua khdc theo mong muén va cung khong duge dp dung né chi
vi “literal rule” dan dén sy khic nghiét hay bit cong.'® Theo “golden rule”, traich nhiém
xdc dinh liéu mét két qua cu thé ¢ phii la vo Iy hay khong thuoc vé thim phdn. Tuy
nhién, quan diém cuia cdc thim phdn vé ditu gi 1a “vo ly” ¢6 thé khic nhau, phan dnh
ban chit linh hoat nhung cting day chu quan cua quy tic nay.

Viéc dp dung “golden rule” duge minh chiing trong vu dn Adler v George [1964]."
Theo Diéu 3 ctia Pao luat Bi mat Nha nudc nam 1920 (Official Secrets Act 1920), hanh
vi can tré lyc lugng va trang cia Nu hoang Anh trong khu vuc lan can (vicinity)
mot dia di€ém cdm (prohibited place) dugce xem 1a moét toi pham. Trong vu viée nay,
ong Frank Adler bi bit khi dang can trd luc lugng vir trang ngay bén trong khu vuc
cdm — cu thé Ia tai Cin ci Khong quan Hoang gia Marham (Marham Royal Air Force
Station). Ong lap luan ring éng khong pham toi vi theo ngti nghia cia digu luat,
hanh vi bi cdm chi xay ra khi 6 “lan can” khu vuc cdm, trong khi 6ng dang 6 bén
trong khu vic cdm, chu khong phii “gan” nd. Toa dn da van dung “golden rule” dé
mo6 rong cich hiéu ngi nghia cta vin ban luit, sao cho bao gobm ca hanh vi dién
ra bén trong khu vyc cdm, qua d6 lam cho hanh vi caa bi cdo thu¢c pham vi di¢u

9 The Open University, “Section 3.1 Literal Rule”, https://www.open.edu/openlearn/mod/oucontent/view.
php?id=68342&section=3.1, truy cap ngay 06/12/2025.

10 Antonin Scalia and Bryan A. Garner, Reading law: The interpretation of legal texts, Thomson/West, 2012, tr. 66.

11 Mark Greenberg, “Legal Interpretation”, Tftge Stanford Encyclopedia of Philosophy (Fall 2021 Edition), Edward N.
Zalta (ed.)

12 Huynh Thi Sinh Hién, #ldd, tr. 71; David Feldman, “Statutory interpretation and constitutional legislation”, Uni-
versity of Cambridge, tr. 7.

13 Grey v Pearson -[1857] 6 HL Cas 61, (1857) 10 ER 1216.

14 Nguyén vin ti€ng Anh: “The grammatical and ordinary sense of the words is to be adhered to unless that would
lead to some absurdity, or some repugnance or inconsistency with the rest of the instrument.”

15 River Wear Commissioners v Adamson & others (the “Natalian”) (1876) 1 Q.B.D. 546; 2 App Cas 743.

16 London and North Eastern Railway v Berriman [1946] UKHL J0121-1.

17 Adler v George [1964] 2 QB 7.
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luat. Néu “literal rule” dugce dp dung moét cich mdy méc, két qua sé tré nén phi ly,
vi nguoi biéu tinh 6 gan cin cu sé bi coi Ia pham té1, trong khi ngudi biéu tinh ngay
bén trong cin cu lai khong bi xi ly. Thay vao dé, “golden rule” da dugc van dung
trong vu dn nay nhim dam bdo tinh h¢p ly caa phdp luat.

Quy tdc thit ba - “mischief rule”,'® trao cho thdm phdn quyén tu do suy xét (judicial
discretion) nhiéu hon so véi “literal rule” va “golden rule”. Theo quy tic nay, Toa dn ¢6
trdch nhi¢m xem xét tinh trang phdp luat trudc khi dao luat duge ban hanh, nhim xdc
dinh “khoang tréng” (gap) hodc “cin nguyén sai sét” (mischief) ma dao luat dugce thong
qua dé khic phuc. Sau d6, Toa dn phii dién gidi dao luit theo cich bio dim ring
khoang tréng d6 duge 14p day va muc dich cua nha 1ap phdp dugce thuc thi. Quy tic
nay dugc thiét lap ti dn 1¢ Heydon’s Case [1584]," trong d6 néu ro ring dé giai thich
dung din moét dao luat, Toa dn can xem xét bén yéu t6: (i) tinh trang caa thong luat
trude khi dao luat duge ban hanh; (i) sai sét hodc khuyét diém (mischief'and defect) ma
phdp luat ct chua gidi quyét duge; (iii) bien phdp khic phuc (remedy) ma Nghi vién/
Qudc hoi (Parliament) da dé ra dé chaa “can bénh”; va (iv) ly do thuc chit cta bién
phdp khic phuc (true reason of the remedy).

Quy tic gidi thich phdp luat nay da dugc dp dung trong vu dn Smith v Hughes
[1960].*° Cdc bi cdo 1a ngusi hanh nghé mai dam, bi truy t6 theo Pao luat vé toi pham
duong phd nim 1959 (1959 Street Offences Act), trong d6 quy dinh hanh vi “moi chao
khdch” (soliciting) tai noi cong cong la td1 pham. Tuy nhién, trong vu viéc nay, cdc bi
cdo thyc hién hanh vi moi chao ti cdc tu nhan, cu thé Ia qua cia s6 hoic trén ban cong,
ndi ho ¢6 thé duge cong ching nhin thdy. Tuy nhién, Toa dn da dp dung “mischief
rule” va tuyén rang hanh vi cua cdc bi cdo nam trong méi nguy hai ma dao luat huéng
dén viéc ngin chin, mic du xét theo nghia den cua tii ngt, ho dang 6 trong khu vuc
tu nhan, khong phai noi cong cong.

3. Phan tich lap luan cua Toa an trong An lé s6 58/2023/AL trén co sé cac
quy tac giai thich phap luat

Trong vu dn da dé cap phia trén, Vién kiém sdt chi dé nghi truy t§ bi cdo Hoang
binh Q theo diém ¢ khoan 2 Dieu 244 BLHS nim 2015. Nhu vay ¢6 thé suy luin
Vién kiém sdt da triét d€ dp dung “literal rule” khi dua vao cau chii va cdu tric ngti phdp
cua quy dinh trong dieu luat dé xdc dinh s6 luong cd thé hoé bi van chuyén chi la 05 va
khong thé cong thém 01 b phan co thé khong thé tich roi sy séng mac du ¢d cin cd
xdc dinh b phan nay thuoc vé con hé thu 6.

Theo cdch hiéu thong thudng dya trén ciu triic ngti phdp, lién tii “hoac” thé hién
mdi quan h¢ loai trii. Theo d6, dé€ dp dung tinh tiét dinh khung theo diém ¢ khoin 2
bieéu 244 BLHS nam 2015 hoic diém ¢ khoan 3 cua di¢u luat nay, hanh vi pham t61
phéi da dinh lugng tuong ting vdi tling nhém déi tuong tic dong: (i) cd thé BVHD
hogc (i1) bo phan co thé DPVHD khong thé tich roi su séng. Néu chi ciing nhic dya
vao cau chii va ciu tric ngti phdp thi khong thé giai thich quy dinh nay theo hudng
cho phép quy déi mot bo phan co thé khong thé tich roi sy séng thanh mét cd thé va
cong gop chiing lai véi nhau. Piéu nay 16 rang la moét sy vo ly, di nguge lai véi muc
dich cua nha lam luat, khong ddp tra tuong xuing véi tinh chdt, miic d6 nguy hiém cta
hanh vi pham t6i va khong dam bao tinh cong bang trong phan hda trich nhiém hinh

18 The Open University, “Section 3.3. Mischief Rule”, https://www.open.edu/openlearn/mod/oucontent/
view.php?id=68342&section=3.3, truy cap ngay 06/12/2025.

19 Heydon’s Case [1584] EWHC Exch J36.

20 Smith v Hughes [1960] 1 WLR 830.
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su. Su vo ly cang thé hién ro hon khi gia dinh mot ngudi van chuyén 05 xdc hé va 05
bé phan co thé hé khong thé tich roi su séng (tuong duong véi 10 cd thé hé) thi chi bi
truy cuu trdch nhiém hinh su theo diém ¢ khoan 2 Pi¢u 244 BLHS nim 2015. Trong
khi d6 moét ngusi van chuyén 06 xdc hé lai phai chiu trdch nhiém hinh sy ning hon
theo diém ¢ khoan 3 Dieu 244 Boé luat nay.

Tr6 lai vu dn cua Hoang Pinh Q, Toa dn khong dong v véi dé nghi truy t6 cua
Vién kiém sdt va 1ap luan ring: “Bi cdo van chuyén 05 cd thé hé va 01 bo phan khong
thé tich roi sy s6ng cia cd thé hé thu 6 1a da xAm pham dén sy s6ng caa 06 cd thé ho
nén phai chiu hinh phat quy dinh tai di€ém ¢ khoin 3 Di¢u 244 Bo luat Hinh sy.”*!
Thong qua 1ap luan nay cho thidy Toa dn da ¢ mot sy “linh hoat hgp ly” trong giai
thich phdp luat. Toa dn lya chon cdch hi€u mang tinh muc dich luan (teleological), dong
thoi duy tri sy hop Iy néi tai caa dieu luat. Viée coi “05 xdc h6 va 01 bo phan sinh
duc h6” 1a “06 cd thé hé” phan dnh cich dp dung linh hoat caa “golden rule”. Toa dn
giti nguyén ciu tric ngi nghia cta ditu luat (“06 cd thé hé tré 1én”) nhung mé rong
pham vi khdi niém “cd th€” dé€ bao trium ci phan b phan co thé ¢6 chiic nang duy tri
su séng cua mot cd thé riéng biét. Pieu nay dim bao tinh hop ly va chinh sich, muyc
tiéu bdo v¢é tuyét d6i dong vat nguy cip, quy, hi€m — tinh than chu dao cua dieu luat;
dong thoi bao dam nguyén tic cong bing trong dp dung phdp luat hinh su.

So véi dn 1¢ dién hinh nhu Adler v George 1964, noi “golden rule” dugce su dung
dé hiéu chinh gidi han ngtt nghia ciia mot tii hodc cum tii nhim tranh két qua phi ly,
cdch dién giai trong An 1 s6 58/2023/AL ctia Toa 4n Viét Nam thé hién mot muic
do can thiép sau hon vao ciu tric quy pham. Trong Adler v George, Toa dn chi mé
rong nghia cua cum “in the vicinity of” d€ bao qudt ca hanh vi xay ra “within” khu vuc
cdm — tuc la dieu chinh pham vi tit vung, khong xem xét trat ty cu phdp hay ciu tric
diéu luat. Ngugce lai, trong An 1¢ s6 58/2023/AL, Toa 4n Viét Nam da tdi cAu tric
logic caa diém ¢ khoan 3 Diéu 244 BLHS nim 2015, dac biét la chic ning lién két
cua tit “hoac”. Thay vi hiéu tii “hoic” theo nghia loai trii, Toa dn di dién gidi né nhu
mét méi lién hé quy pham ¢6 tinh b6 sung, bio dim ring hanh vi van chuyén “cd
thé” hoic “bo phan co thé khong thé tich roi sy s6ng” déu thé hién cing mot muic
do nguy hiém déi véi sy séng cia DVHD. Ciéch tiép can nay cho thidy mot sy chuyén
héa sing tao cua “golden rule” trong béi canh phdp luat Viét Nam, khi Toa dn khong
chi dieu chinh ngiti nghia don 1é ma con dién giai lai ciu tric va méi quan hé cu phdp
trong quy pham phdp luat hinh su dé€ duy tri su théng nhit gita van ban va muc dich
lap phdp. N6i cich khdc, “golden rule” trong dn 1¢ nay da dugc noéi dia héa thanh mot
hinh thic dién giai mang tinh cdu tric — muc dich, phtt hgp véi dinh hudng bao v¢ téi
da su s6ng ctua dong vat nguy cip, quy, hi€ém ma diéu luat hudng téi.

Trong An 1¢ s6 58/2023/AL, Toa dn khong dp dung “mischief rule” béi vu dn
khong dit ra van dé khic phuc “khiém khuyét lap phdp” (mischief) ctia hé théng phdp
luat trude do - dieu kién c6t 161 d€ van dung quy tic nay nhu di trinh bay 6 trén. Cu
thé, Bieu 244 BLHS nim 2015 khong duge ban hanh nhim sta déi hay khic phuc
mot 16 héng cu thé cua quy dinh truée ma chi mé rong pham vi bao v¢ dong vat nguy
cdp, quy, hiém. Do dé, khi phdt sinh tranh luan vé viéc “bo phan co thé khong thé
tich roi1 su séng cta 01 cd thé h6” ¢ dugce tinh tuong duong véi “01 cd thé h6™ hay
khong, Toa dn khong can truy tim béi canh 1ap phdp hoic muc tiéu khic phuyc ctia quy
dinh nay, ma chi phai giai thich ngti nghia hién hanh dé dam bao viéc dp dung dieu

21 Poan 18 phian nhan dinh cia Toa dn trong Anle.
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luat khong dan dén két qua vo 1y hoic trdi véi muc tiéu bao vé loai hé. Néi cdch khdc,
Toa dn khong hudng dén muc tiéu ldp day khoang tréng cua phdp luat ca, ma chi dieu
chinh cdch hiéu ti ngti trong khuon khé quy dinh hién hanh. Chinh vi vay, viéc dp
dung “michief rule” 1a khong phut hop vé mat logic lap phdp va phuong phdp giai thich
dugce su dung thuc chat [a “golden rule”.

4. He qua phap ly va y nghia khoa hoc ciia An l¢ s6 58/2023/AL

An l¢ 56 58/2023/AL thé hién sy tiém can véi phuong phdp giai thich phdp luat
cua h¢ thong thong luat nhung vin phu hgp véi tinh thin cua hé théng dan luat.

Thit nhdt, An 1¢ s6 58/2023/AL thé hién budc tién quan trong trong viéc thiia
nhan vai tro cha dong cua Toa dn trong bao vé muc dich caa phdp luat khi ngon ngu
cua vin ban chua thé hién tron ven y chi lap phdp. Trong vu dn, Toa dn di van dung
linh hoat “golden rule” dé khic phuc su khi€ém khuyét vé cau chii cua Dieu 244 BLHS
nim 2015, qua d6 bao dam ring tinh thin cta diéu luat, chi khong chi ngti nghia thong
thudng, duge thyc thi ding din, day du. Pay Ia biéu hién 1o nét cua viéc Thim phdn
khong chi [a “cdi miéng tuyén doc nhiing 161 cia phdp luit, nhing thuc thé thu dong,
khong ¢6 kha ning lam giam bét stic manh hay su nghiém khic cia né” nhu quan
niém ¢4 dién cua Montesquieu,”? ma da tré thanh ngudi bao vé sy hop ly cia luat phdp.

Mic du vay, c6 thé ton tai y kién lo ngai ring cdch gidi thich nay din dén viéc
Toa dn vugt qud tham quyeén lap phdp. Tuy nhién, theo ly thuyét téng quit vé dién
giai sing tao cua Ronald Dworkin, ngudi dién giii c¢6 ging trinh bay déi tuong duge
dién gidi theo cdch t6t nhit ¢6 thé, xét dén moi khia canh, bang cich gin cho né moét
muc dich hoic y nghia nhit dinh. Mot cdch dién giai t6t nhit la cich khién d61 tugng
tré thanh phién ban t6t nhit trong loai hinh hoic thé loai cia chinh né.” Dworkin goi
kiéu dién gidi dic trung nay [ “constructive interpretation” (dién giii kién tao).>* O géc do
nay, hanh dong ctaa Toa dn khong xam pham quyén lap phdp, ma chi thuc hién chic
nang dién gidi d¢€ dim bao muc tiéu cong ly - dieu vén la tinh thin chung cia moi hé
théng phdp luat, du Ia thong luat hay dan luat. Toa dn khong con la co quan dp dung
phdp luat thuin tiy ma la co quan thyc hién nhiém vu bao vé cong ly va do d6 duge
quyén sdng tao phdp luat hay tao lap dn 1¢.%

Bén canh d6, khi gidi thich phdp luat hinh sy, nguyén tic khoan hong (rule of
lenity) yéu cau: “Su mo ho trong mot dao luat xdc dinh moét td1 pham hodc dp dat mot
hinh phat nén dugc gidi quyét theo hudng 6 161 cho bi cdo”.* Nhu vay liéu ring su
giai thich ctia Toa dn trong An l¢ s6 58/2023/AL ¢6 vi pham yéu cau nay khong khi
Iam x4u hon tinh trang cua bi cdo. Theo quan diém cua tic gia, viéc Toa dn “tinh
gop” mot bd phan co thé hé véi cdc xdc hé khdc dé ciu thanh téng s6 cd thé hé bi van
chuyén lIa mot su giai thich hop ly, khong vi pham nguyén tic khoan hong. Nguyén
tic nay chi dugc kich hoat khi ngon ngti cia luat hinh sy thuc sy mo ho va khong thé
gidi quyét bing cic phucng phdp gidi thich thong thusng. Trong An 1¢ s6 58/2023/
AL, Toa dn da van dung linh hoat quy tic “golden rule” dua trén cich ti€p can mang
tinh muc dich (purposive approach). Ro6 rang muc dich cua luat hinh sy khong phai bio

22 Baron de Montesquieu, The Spirit of Laws (trans. Thomas Nugent) 2 vols, New York: The Colonial Press, 1899,
tr. 6. Nguyén vin tiéng Anh: “... the national judges are no more than the mouth that pronounces the words of the law, mere
passive beings, incapable of moderating either its force or rigor.”

23 Ronald Dworkin, Law’s Empire, Harvard University Press, chapter 2, 1986.

24 Nhu trén, tr. 52.

25  Dd Thanh Trung, Nguyén Mai Tram, “Vai tro phdt trién dn l¢ cua Toa dn va mét s6 kién nghi”, Ky yéu Hgi thdo
“Ap dung va phat trién dn 1¢ tai Toa an nhan ddan hai cdp Thanh phé H6 Chi Minh”, Toa d4n nhan dan Thanh phs Ho
Chi Minh, 2022, tr. 74.

26 Antonin Scalia and Bryan A. Garner (2012), tldd, tr. 235.
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vé bo phan co thé cua dong vat nguy cip, quy, hi€m moét cdch riéng 1€, ma 1a bio vé
cdc cd thé dang ¢6 nguy co tuyét chung. Toa dn di xem xét béi canh thuc t&€ cua hoat
dong van chuyén trdi phép va dién gidi cum tii “cd th€” trong luat theo hudng ngin
chin hanh vi “Iich luat” va dat dugc muc tiéu bio vé. Bing cdch nay, Toa dn khong
sing tao moét tO1 danh hay hinh phat mdéi ma chi lam r6 pham vi dp dung cta luat hién
hanh theo cdch phut hgp nhit véi muc dich 1ap phdp. Do d6, su giai thich nay biao dim
tinh tuong xung trong truy ciu trich nhiém hinh sy, bio vé¢ su nghiém minh va hi¢u
qua cta phdp luat.

Thii hai, tinh than gidi thich trong An 1¢ s6 58/2023/AL ¢6 thé ducc dp dung
tuong tu cho cic dieu luit c6 ciu tric “hoac” gin lién véi ddu hiéu dinh lugng tuong
tu (vi du diém b khoan 1 Pieu 234 BLHS nam 2015), khi Toa dn can phai xem xét
téng thé hanh vi va mic do nguy hiém dé€ dinh khung hinh phat chinh xdc thay vi bi
rang buoc béi ngtt phdp hinh thic. Cu thé, thay vi phan dinh rach roi cdc yéu t6 dinh
lugng theo ciu tric “hodc” mang tinh loai trii, Toa dn ¢6 thé két hop ching néu viéc
két hgp d6 mdi phan dnh ding muic do nguy hiém cia hanh vi va bio ddm nguyén tic
cong bang trong dp dung phdp luat hinh sy, qua d6 dinh khung hinh phat chinh xdc
theo y chi lap phdp. Cung cin phai nhin manh ring Luat stua d6i, b6 sung mot s6 dieu
ctiia BLHS nam 2015% chi ting muic phat tién tai cdc khoan 1, 4 va 5 cta Diéu 244 lén
gip doi chu khong sua doi, bé sung bat ky néi dung nao khdc. Ngay ca khi quy dinh
tai diém ¢ khoan 3 Diéu 244 BLHS nam 2015 dugc stia d6i, bé sung trong thoi gian
61 thi ciing khong thé pha nhan nhiing gid tri 1ap phdp va gidi thich phdp luat quan
trong ma An le s6 58/2023/AL da mang lai.

Thit ba, An 1¢ s6 58/2023/AL g6p phan hinh thanh vin héa dn 1¢ Viét Nam,
khuyén khich viéc st dung cdc quy tic giai thich linh hoat thay vi tuyét d6i héa nghia
den va cdu tric ngti phdp. Trude day, tu duy phdp ly Viét Nam chiju anh huéng sau
sic tit truyén théng dan luat, noi vin ban quy pham dugce coi Ia ngudn phdp luat t6i
thugng va viéc gidi thich phdp luat khong duge vugt qud gidi han ngti nghia hién thi
ctia cau chi. Tuy nhién, An ¢ s6 58/2023/AL cho thiy mot chuyén dich ding chu
¥, d6 Ia thay vi tuyét d6i héa ngti nghia, Toa dn da dat trong tim vao muc tiéu cua
diéu luat va tinh hop ly cua két qua dp dung. Piéu nay phin dnh xu hudng héi nhap
phuong phdp gidi thich phdp luat linh hoat cia h¢ théng thong luat. Ruth Sullivan da
nhin manh ring phan tich theo muc dich (purposive analysis) da tré thanh mét phuong
phdp chu dao trong viéc giai thich hién dai, khong chi duge s dung khi ngon ngu ctia
van ban bi coi [a mo ho, ma con dugce dp dung trong moi truong hgp va 6 moi giai
doan cta qud trinh giai thich.”

C6 thé ¢6 quan diém cho ring viéc khuyén khich su dung cdc quy tic giai thich
linh hoat lam gidm tinh tién liéu (predictability) cua phdp luat. Tuy nhién, trong béi canh
Viét Nam, viéc phdt trién van hda dn 1¢ gin lien véi nhu cau théng nhit cdch hiéu phdp
luat gitia cdc cdp xét xu, chu khong phai tao ra sy tuy tién. Vi thé, An 1é s6 58/2023/
AL khong Iam suy yéu tinh chic chin cua phdp luit, ma ngugce lai gitip nang cao tinh
minh bach va kha ning tién li¢u thong qua sy chuin héa trong tu duy gidi thich. Pay
Ia nén ting dé hé théng dn 1¢ Viét Nam truéng thanh theo hudng viia mang tinh ly
luan viia pht hgp véi thyc tién vén rit phong phu va da dang.

27 Luit s6 86/2025/QH15, ngay 25/6/2025 stia d6i, bé sung moét s§ dieu cua Bo luat Hinh sy. Luat ¢6 hi¢u luc vao
ngay 01/7/2025.

28  Quyét dinh s6 2321/QD-TTg ngay 20/10/2025 ctia Thu tuéng Chinh phu ban hanh k& hoach xiy dung Dy dn
Bo luat Hinh sy (sua d6i).

29 Ruth Sullivan (2™ ed.), Statutory Interpretation, Irwin Law Inc, 2007, tr. 194.
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Thii tw, An 1¢ s6 58/2023/AL mé dudng cho nghién ciiu hoc thuat vé tinh hop
hién va gidi han caa hoat dong giai thich phdp luat, khi Toa dn ¢6 thé “sing tao phdp
luat” trong pham vi hgp ly. Anle nay dat ra mét cau hoi hoc thuat sau sic: Pau Ia gici
han hop hién cua hoat dong giai thich phdp luat trong hé théng dan luat? Viéc Toa dn
“tinh gop” bo phan co thé cua 01 cd thé hé riéng 1é vdi 05 xdc hé khdc d€ cdu thanh
06 cd thé khong chi Ia sy linh hoat trong ky thuat gidi thich, ma con goi mé tranh luan
ve ranh gidi gitia gidi thich va sing tao phdp luat.

Két luan

Anlé 56 58/2023/AL Ia minh chiing cho qud trinh phit trién ctia tu duy giai thich
phdp luat Viét Nam trong giai doan héi nhap. Du phdp luit Viét Nam van thudc hé
théng dan luat, viéc Toa dn van dung “golden rule” cho thiy xu hudng tié€p thu nhtng
diém tién bo cua hé thong thong luat, dung hoa gitia né1 dung quy dinh trong vian ban
phdp luat va muc dich 1ap phip, gitia “nghia den” va “tinh than caa phdp luat”. Cdch
ti€p can nay khong chi bao dam tinh hop ly, cong bing trong giai thich, dp dung phdp
luat, ma con gép phan xiy dung niém tin tu phdp, khang dinh vai trd ngay cang 16n
ctia 4n 1¢ trong viéc théng nhat phdp luat va bio dim cong ly. Hon thé nita, An 1é nay
mo ra hudng nghién ciiu mdi cho gidi hoc thuat Viét Nam vé tinh hgp hién cua viéc
sdng tao phdp luat béi Toa dn. N6 khang dinh ring Toa dn c6 thé dién gidi sing tao dé
14p khoang tréng cua ngoén ngti phdp luat nhung dong thoi cung dat ra nhu cau thiét
lap cdc tiéu chi vé gidi han cua gidi thich phdp luit, bio dim can bang gita tinh linh
hoat va nguyén tic phdp quyén. @
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