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1. Khai quat ve loai trit, mién, giam trach nhiém ky luat caa cong chuc

Trdch nhi¢m ky luat ctia cong chiic Ia cdc hau qua phdp ly bét 1gi (thé hién bang
cdc hinh thuc ky luat) ma cong chiic phai ginh chiu néu c¢6 161 khi thuc hién hanh vi
vi pham ky luat.' Th¢ nhung, ¢ nhting truong hop, cong chic thuc hién hanh vi tuy
dugc quy dinh trong phdp luat vé xi ly ky luit cong chiic nhung hanh vi dé khong bi
coi la vi pham do khong thdéa man yéu t6 161 hoic ngudi thuc hién hanh vi khong da
dieu kién chiu trach nhi¢m ky luat. Biéu nay c¢6 nghia la hanh vi caa cong chiic khong
bi xem la vi pham va khong bi dp dung cic hinh thiic ky luat. Khoa hoc phip ly goi
day Ia trudng hop loai trit trach nhiém ky luat cua cong chuic.

Ngoai cdc trudng hop loai trit trich nhiém ky ludt ctia cong chiic, phdp luit con
quy dinh vé mién trdich nhiém ky luat cong chiic. Dudi géc do ly luan, mién trich
nhiém ky luit a truong hop cong chiic mic du da thuc hién hanh vi vi pham va thoa
man cdc dieu kién can thiét d€ xd ly ky luat, tuy nhién do nhung diéu kién, hoan cinh
nhit dinh nén nha Iam luat cho ring viéc dp dung hinh thiic ky luat d6i véi cong chiic Ia
khong can thiét hoac khong con y nghia. Tt d6, nha lam luat quy dinh khong ra quyét
dinh xu Iy ky luat d€ dp dung cdc hinh thiic ky luat déi véi cong chiic vi pham. C6 thé
thdy, cong chiic dugec mién trdch nhiém ky luat Ia ngusi da thuc hién hanh vi vi pham
nhung lai khong bi dp dung hinh thuic ky luat.? Pay cang la su khdc biét co ban gitia loai
trti trich nhi¢m ky luat cia cong chic véi mién trich nhi¢m ky luat cong chuic.

Bén canh d6, ngay ci khi dp dung cdc hinh thuic ky luat d6i véi cong chiic vi pham
thi nha lam luit ciing can ¢6 sy phan hda cu thé vé tinh chit, muic do dé€ tit d6 quyét

1 Nguyén Canh Hop (chu bién), Gido trinh Ludt Hanh chinh Viét Nam, Nxb. Hong Puic, 2023, tr. 201.
2 Nguyén Nhat Khanh, “Nhiing vin dé phdp Iy cin hoan thién veé xu ly ky luat vién chic”, Tap chi Nha
nude va phdp ludt, s6 12, 2022, tr. 17.
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dinh viéc xti Iy cho phu hgp. Trén thyc t€ phii nhan thic ring tuy déu [a vi pham
nhung y thiic, thdi do, hanh vi ctia chu thé vi pham sé rit khdc nhau. Trong nhiéu
trudng hop, v thiic, thdi do, hanh vi cta chu thé vi pham mdi déng vai trd quan trong
trong viéc quyét dinh giam nhe trich nhiém phdp ly.> Vé mit Iy luan, tinh tiét giam nhe
trich nhiém ky luat phai [a nhting bi€u hi¢n vé dieu kién, hoan canh, tinh huéng cé
anh huéng dén hanh vi vi pham, qua d6 phan dnh mic do nguy hiém thip hon binh
thudng cia vi pham.* Thyc tién chiing minh mot cha thé sau khi thuc hién vi pham
da nhan thuc dugc sai [Am, an nin héi cai va ¢ nhiing hanh vi tich cuc nhim han ché
hoic loai bé hau qua xiu do vi pham gy ra thi can dugc ghi nhan va tha thii.> Chinh
y thiic, thdi do, hanh vi tich cyc nay di phan dnh muic do nguy hiém thdp hon cia vi
pham,’ tit d6 ngudi ¢6 tham quyén can giam trich nhiém ky luat cia cong chiic nhaim
thé hién chinh sich nhan dao, khoan hong, két hgp gitia triing tri va gido duc.’

Can cu vao cdc phan tich trén, ¢6 thé hiéu, giam trich nhiém ky luit cta cong
chuc Ia viéc dp dung cdc tinh tiét gidm nhe trach nhiém ky luit duge quy dinh trong
phdp luat. Cdc tinh tiét nay Ia mot trong nhiing can ci dé€ ngusi ¢ thim quyén xu ly
ky luat cong chiic theo hudng giam nhe hon so véi nhiting chu thé khic ¢ cing hanh
vi vi pham trong truong hop thong thuong.

2. Nhiing diém mdi trong quy dinh phap luat vé loai tru, mién, giam trach
nhiém ky luat cua cong chiic

Vian ban dau tién dieu chinh vin dé trich nhiém ky luat cta cong chiic 6 tam
mot dao luat la Luat Cdn bo, cong chiic nam 2008. Luat Cdn bo, cong chic nam 2008
khong quy dinh veé loai trii, gidm trich nhi¢ém ky luat caa cong chiic. Piéu 77 Luat Cin
bo, cong chiic nim 2008 chi quy dinh vé mién trich nhiém ky luit cong chic. Theo
dd, ¢6 hai truong hgp cong chiic duge mién trich nhi¢m ky luat la: (i) khi cong chiic
phéi chip hanh quyét dinh trdi phdp luat cia cidp trén nhung da bdo cdo ngudi ra quyét
dinh truéc khi chdp hanh; (i1) do bat kha khdng theo quy dinh cta phdp luat. Nam
2019, Qudc hoi ban hanh Luat stia d61, b6 sung mot s6 diéu cua Luat Cdn bo, cong
chiic va Luat Vién chiic nhung khong ¢6 bit ky su sta déi, bo sung nao lién quan dén
loai trir, mién, giam trich nhi¢m ky luat cua cong chuic.

Ngay 18/9/2020, Chinh pht ban hanh Nghi dinh s6 112/2020/ND-CP d¢é quy
dinh chi tiét vé mién trich nhiém ky luat cong chic. Ngoai 02 trusng hop mién trich
nhi¢m ky luat duge quy dinh trong Luat Cdn bo, cong chiic nim 2008 (dugc sua déi,
b6 sung nim 2019), Piéu 4 Nghi dinh s6 112/2020/ND-CP b6 sung thém 02 trusng
hop méi a “duge co quan ¢6 thim quyén xdc nhan tinh trang mit nang luc hanh vi
dan sy khi ¢é hanh vi vi pham” va “cong chic ¢6 hanh vi vi pham dén muic bi xu Iy
ky luat nhung da qua doi”. Mic du nam 2023, Chinh phu ¢6 ban hanh Nghi dinh s6

3 Joanna Amirault and Eric Beauregard, “The impact of aggravating and mitigating factors on the sentence
severity of sex offenders: An exploration and comparison of differences between offending groups”,
Criminal Justice Policy Review, Vol. 25(1), 2014, tr. 79, DOL: https://doi.org/10.1177/0887403412462234

4 Linda Drazga Maxfield, “Prior dangerous criminal behavior and sentencing under the federal sentencing
guidelines”, Iowa Law Review, Vol. 87, 2002, tr. 669, DOI: http://dx.doi.org/10.2139/ssrn.358780

5 Steven Keith Tudor, “Why should remorse be a mitigating factor in sentencing?”, Criminal Law and
Philosophy, Vol. 3(3), 2008, tr. 241, DOI: https://doi.org/10.1007/s11572-007-9044-z

6 Dolf Zillmann, Joanne R. Cantor, “Effect of timing of information about mitigating circumstances on

emotional responses to provocation and retaliatory behavior”, Journal of Experimental Social Psychology, Vol.
12(1), 1976, tr. 38, DOI: https://doi.org/10.1016/0022-1031(76)90085-8

7 Trinh Tién Viét, “Veé anh hudng cua cdc tinh ti€t giam nhe trong viéc quyét dinh hinh phat”, Tap chi Khoa
hoc phap ly, s6 1, 2004, tr. 39.
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71/2023/ND-CP d€ sua d6i, b6 sung Nghi dinh s6 112/2020/ND-CP nhung quy
dinh vé 04 truong hop mién trach nhiém ky luat cong chic van duge giti nguyén ma
khong ¢6 sy thay d6i. Tuy nhién, ngay ca khi ¢6 su b6 sung so véi Luat Cdn bo, cong
chiic nam 2008 (dugc sia d6i, b6 sung nam 2019), Nghi dinh s6 112/2020/ND-CP
(dugc stia d6i, b6 sung béi Nghi dinh s6 71/2023/ND-CP) vdi cic quy dinh vé mién
trich nhi¢m ky luit cong chiic van khong theo kip nhung bién thién nhanh chéng
cua cdc quan hé xa hoi. Thuc tién hoat dong cong vu cua cong chiic doi héi can ghi
nhan nhting trudng hop mién trich nhiém ky luat cong chiic khdc ngoai bén trudng
hop dugce quy dinh trong Nghi dinh s6 112/2020/ND-CP (dugc stia d6i, bé sung boi
Nghi dinh s6 71/2023/ND-CP).

Pon cu, ngay 29/9/2023, Chinh phu ban hanh Nghi dinh s6 73/2023/ND-CP
quy dinh vé khuyén khich, bdo v¢ cin bo ning dong, sing tao, dim nghi, dim lam,
ddm chiu trich nhi¢m vi l¢1 ich chung. Theo Piéu 11 Nghi dinh s6 73/2023/ND-CP
thi cong chiic d6i mdi, sing tao, ddm nghi, dim lam ma khong hoan thanh hoic chi
hoan thanh mét phan muc tiéu dé ra nhung dugc co quan st dung cong chiic xem
xét, ddnh gid da thuc hién ding chu truong, ¢6 dong co trong sing, vi lgi ich chung thi
dugce loai trii trich nhi¢m phdp ly, trong d6 ¢6 trich nhi¢m ky luat. Bat cap phdt sinh
Ia Luat Cdn bo, cong chiic nim 2008 (dugc stia d6i, b6 sung nam 2019) va Nghi dinh
s6 112/2020/ND-CP (dugc stia d6i, b6 sung boi Nghi dinh s¢ 71/2023/ND-CP) lai
khong quy dinh vé viéc mién trich nhiém ky luat cho cong chiic trong trudng hop
nay. Su khong nhit qudn gitia cdc quy dinh phdp luat da trd thanh rao can trong viéc
bao vé cong chic ddm nghi, ddim lam, ddm chiu trdch nhiém vi 1gi ich chung.®

Ngay 24/6/2025, Qudc hoi ban hanh Luat Cdn bo, cong chic nim 2025 dé thay
thé cho Luit Cin bo, cong chiic nam 2008 (dugc stia d61, b6 sung nim 2019). biéu
34 Luat Cdn bo, cong chic nim 2025 quy dinh veé loai trir, mién, gidm trich nhi¢m
ky luat d61 véi cong chic. Nhu vay, day la Tan dau tién mot dao luat do Quéc héi ban
hanh quy dinh vé loai trii, gidm trich nhi¢m ky luit d61 véi cong chic. Ngoai ra, cdc
quy dinh vé mién trdch nhiém ky luat cong chiic cting ¢6 nhting thay d6i tich cuc, phu
hop véi yéu cau chung trong quan ly doi nga cong chuic.

biéu 34 Luat Cdn bo, cong chiic nim 2025 khong phan dinh ré trudng hgp nao
Ia loai trir, trudng hop nao la mién, giam trach nhiém ky luit d6i véi cong chiic. Pigu
luat nay chi quy dinh theo cich thic gop chung cic truong hop cong chiic duge loai
trir, mién, giam trach nhiém ky luat. Theo khodn 1 Piéu 34 Luat Cin bo, cong chiic
nam 2025, cong chiic duge xem xét loai trir, mién, giam trdch nhi¢m ky luat trong cdc
truong hgp sau day: “a) Phai chdp hanh quyét dinh trdi phdp luat caa cdp trén nhung da
bdo cdo theo quy dinh tai khoin 5 Piéu 7 cia Luat nay; b) Pa thuc hién theo ding quy
dinh vé tham quyén, trinh ty, thu tuc, khong vu Ioi trong qud trinh thyc hi¢n nhiém
vu nhung vin giy ra thiét hai vi Iy do khdch quan; ¢) Thyc hién dé xuit vé d6i mdi,
sdng tao dugc co quan, t6 chiic ¢d thim quyeén cho phép va duge cip ¢6 thim quyén
xdc dinh da thyc hién dung chu truong, c6 dong co trong sing, vi o1 ich chung; d) Do
bat kha khing theo quy dinh cua phdp luat; d) Cdc truong hop khdc theo quy dinh cua
phdp luat va cua cip c6 thim quyeén”.

8 Cao Vu Minh, “Hoan thién noi dung phdp ly vé khuyén khich, bio v¢ cin bo nang dong, sing tao, ddm
nghi, ddm lam, ddm chiu trdch nhiém”, Tap chi Khoa hoc phdp ly Viét Nam, s6 12, 2023, tr. 8.
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bén lugt minh, Chinh phu ban hanh Nghi dinh s6 172/2025/ND-CP (dugc stia
déi, bé sung béi Nghi dinh s¢ 251/2025/ND-CP) (goi tit [a Nghi dinh s6 172/2025/
ND-CP) quy dinh xti ly ky luit cin bo, cong chiic. Khdc véi Luat Cén bo, cong chiic
nam 2025, Nghi dinh s6 172/2025/ND-CP di ¢6 su phan dinh khd cu thé cdc truong
hop loai trir, mién, giam trdch nhiém ky luat d6i véi cong chic. Cu thé, Piéu 4 Nghi
dinh s¢ 172/2025/ND-CP ¢6 bén khoan va méi khoan quy dinh vé loai trit ky luat,
mién ky luat, gidm nhe muc ky luit, ting naing muic ky luat.

Theo khoan 1 Diéu 4 Nghi dinh s6 172/2025/ND-CP thi cic truong hop loai trit
ky luat duge thyc hién theo quy dinh cia Bo luat Hinh sy va cic quy dinh cuaa phép luat
khdc c6 lién quan. Nhu vay, viéc loai trit trdch nhiém ky luat khong duge dieu chinh
cu thé trong Nghi dinh s6 172/2025/ND-CP ma vién dan sang Bo luat Hinh sy va cdc
van ban khdc trong h¢ théng phdp luat Viét Nam.

Ddi véi cic trudng hop mién trdch nhiém ky luat cong chiic thi khoan 2 Piéu
4 Nghi dinh s¢ 172/2025/ND-CP quy dinh sdu truong hop: “a) Pugc co quan cd
thim quyén xdc nhan tinh trang mit nang luc hanh vi dan sy khi ¢6 hanh vi vi pham;
b) Phai chip hanh quyét dinh cua cip trén theo quy dinh tai khodn 5 Piéu 7 Luat Cdn
bo, cong chiic nim 2025; ¢) Puge cip ¢ thim quyén xdc nhan vi pham trong tinh thé
cap thiét, do su ki¢n bat kha khdng hoic tré ngai khdch quan theo quy dinh cua Bo luat
Dan su va phdp luat vé tinh trang khin cdp khi thi hanh cong vu; d) Da thuc hién theo
duing quy dinh vé thaim quyén, trinh ty, thu tuc, khong vu 161 trong qud trinh thuc hién
nhiém vy nhung c6 giy ra thiét hai vi Iy do khdch quan; d) Thyc hién de xuit ve do6i
mdi, sing tao dugc co quan ¢é thim quyén cho phép va dugce cip c6 thim quyeén xdc
dinh da thuc hién ding chu truong, c6 dong co trong sing, vi loi ich chung nhung ¢6
thiét hai xdy ra; ) C6 hanh vi vi pham dén muic bi xu ly ky luat nhung da qua doi”.

béi chidu bieu 34 Luit Cdn bo, cong chiic nam 2025 va Piéu 4 Nghi dinh s¢
172/2025/ND-CP, ¢6 thé thiy, di€ém b khoan 2 Piéu 4 Nghi dinh s¢ 172/2025/ND-
CP a nham cy thé héa cho diém a khoan 1 Pieu 34 Luat Cin bo, cong chiic nam 2015.
biém d khoan 2 Piéu 4 Nghi dinh s¢ 172/2025/ND-CP [a nham cu thé héa cho diém
b khodn 1 Bi¢u 34 Luat Cdn bo, cong chiic nim 2015. Tuong tu, diém d khoan 2 Piéu
4 Nghi dinh s6 172/2025/ND-CP Ia nhim cu thé héa cho diém ¢ khoan 1 Dieu 34
Luat Cin bo, cong chic nim 2015. Can luu y, hai trudng hgp mién trdch nhiém ky
luat cong chiic quy dinh tai diém d va diém d khoan 2 Bi¢u 4 Nghi dinh s6 172/2025/
ND-CP Ia nhting quy dinh mdi so véi Nghi dinh s¢ 112/2020/ND-CP (dugc stia déi,
b6 sung béi Nghi dinh s6 71/2023/ND-CP). biéu nay thé hién sy cam két manh mé
cua nha [am luit trong viéc bao vé¢ cong chiic ddm nghi, ddm lam.

biém c khoin 2 Biéu 4 Nghi dinh s6 172/2025/ND-CP ngoai viéc nhic lai trudng
hgp mién trich nhiém ky luat do “bat kha khing” dugce quy dinh tai diém d khoan 1
bitu 34 Luat Cdn bo, cong chiic nam 2015 thi con mé rong thém viéc mién trich nhi¢m
ky luit do “tinh thé cip thiét” va “tré ngai khich quan”. Con lai, hai diém tai khoan 2
bieu 4 Nghi dinh s6 172/2025/ND-CP la diém a (dugc co quan ¢é thim quyén xdc
nhan tinh trang mat ning luc hanh vi dan su khi ¢6 hanh vi vi pham) va diém e (c6 hanh
vi vi pham dén muic bi xt ly ky luat nhung da qua doi) thi khong quy dinh chi tiét cho
mét diém cu thé nao tai khoan 1 Pieu 34 Luat Cdn bo, cong chiic nam 2025.

Bén canh d6, khoan 3 Dieéu 4 Nghi dinh s¢ 172/2025/ND-CP con manh dan
quy dinh vé cdc tinh tiét gidm nhe muc ky luat. Theo d6, khi cong chiic vi pham ¢6
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moét hodc mot s6 tinh tiét sau thi duge gidm nhe muic ky luat: “a) Chu dong bdo cdo vi
pham, tu gidc nhan trich nhiém cd nhan vé khuyét diém, vi pham va ty nhan hinh thuic
ky luat tuong xiing véi nédi dung, tinh chit, muic d¢ vi pham trudc va trong qud trinh
kiém tra, gidm sit; b) Chu dong cung cip thong tin, ho so, tai liéu, phan dnh day du,
trung thuc vé nhting nguoi cting vi pham; ¢) Cha dong chim dut hanh vi vi pham, tich
cuic tham gia ngin chin hanh vi vi pham; tu gidc nép tai san tham nhung, boi thuong
thiét hai, khic phuc hau qua do minh gy ra”.

Nhin chung, quy dinh vé tinh tiét giam nhe muc ky luat a mot diém mdi, mang
tinh ti€n bé sau sic. Trudce day, khoin 4 Pieu 2 Nghi dinh s¢ 112/2020/ND-CP (dugc
stia d6i, bé sung béi Nghi dinh s¢ 71/2023/ND-CP) quy dinh nguyén tic: “Khi xem
xét xui ly ky luat phai can cu vao néi dung, dong co, tinh chit, miic do, hau qua, nguyén
nhan vi pham, hoan canh cuy thé; cdc tinh tiét gidm nhe”. Thé nhung, tinh tiét nao duge
xem 2 tinh ti€t gidm nhe thi Nghi dinh s6 112/2020/ND-CP (dugc stia déi, bo sung
béi Nghi dinh s¢ 71/2023/ND-CP) khong ¢6 quy dinh. Chinh vi khong duge quy
dinh mot cich 1o rang nén viéc thé hién cdc tinh tiét giam nhe trong xti Iy ky luat cong
chuc rit mo nhat. Trén thyc t&, ngay ca khi cong chiic vi pham da ¢6 nhung thdi d6 tich
cuc, hop tdc, hudng thi¢n, chu dong khic phuc hau qua thi ngudi c6 thaim quyeén cting
“khong dim” dp dung hinh thic ky luat nhe hon so véi truong hop thong thuong.’

3. Nhuang bat cap trong quy dinh phap luat vé loai trii, mién, giam trach
nhiém ky luat caa cong chuc

Thit nhdt, Nghi dinh s6 172/2025/NBD-CP da quy dinh khéng chinh xdc vé cdc truong
hop logi trir trach nhiém ky ludt va mién trach nhiém ky ludt cong chuic.

Nhu da trinh bay, Luat Cin bo, cong chic nam 2025 khong phan dinh cu thé
trudng hop nao la loai trii trdch nhiém ky luat, trudng hgp nao la mién trich nhi¢m ky
luat cong chiic. Viée gop chung 05 trudng hgp dong thoi goi chung la loai trir, mién
trdch nhiém ky luat trong khoan 1 Pi¢u 34 Luat Cdn bo, cong chiic naim 2025 lam cho
viéc hiéu va dp dung phdp luat tré nén khé khin. Nghi dinh s6 172/2025/ND-CP
thay vi quy dinh chi tiét va tra 161 ro rang vé vin d@é nay thi dong nhit luon cic truong
hop loat trit, mién trich nhiém ky luat trong khoan 1 Pi¢u 34 Luit Cdn bo, cong chiic
nam 2025 thanh cic trudng hop mién trich nhiém ky luat. Biéu nay khong chi x6a
nhoa ranh gidi gitia loai trii trich nhiém ky luat véi mién trich nhi¢ém ky luat ma con
gay ra nhung ng6 nhan vé mit ly luan.

Trdch nhiém ky luat cia cong chiic Ia mét loai trich nhiém phdp ly trude co quan,
don vi néi riéng va trudce nha nudce néi chung. Do cung la trich nhiém phdp ly trudc
nha nudc nén trich nhiém ky luat cé méi quan hé mat thiét véi trach nhiém hinh sy,
trdch nhi¢m hanh chinh. Vi vay, khoan 1 biéu 4 Nghi dinh s6 172/2025/ND-CP da
rit ¢6 ly khi quy dinh viéc loai trit trdch nhiém ky luat duge thuc hi¢én theo quy dinh
cua B¢ luat Hinh su va cdc quy dinh cua phdp luat khdc ¢6 lién quan.

Duéi gée do 1y luan, loai trti trdch nhiém hinh sy [a cic trudng hop hanh vi gay
thiét hai cho xa hoi nhung khong bi coi [a td1 pham (c6 thé do hanh vi nguy hiém cho
x4 hoi khong ding ké hoic chu thé thuc hién hanh vi nguy hiém cho xa hoi khong
du dieu kién chiu trich nhi¢ém hinh su...), do d6, ngudi thuc hién khong phai chiu

9 Nguyén Nhat Khanh, “Cic tinh ti€t giam nhe va ting ning trong xu ly ky luat cong chiic”, Tap chi Khoa
hoc phap ly Viét Nam, s6 2, 2021, tr. 22.
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trich nhiém hinh sy. Dudi géc do phdp ly, Bo luat Hinh sy naim 2015 (dugc stia d6i,
b6 sung nam 2017) (goi tit Ia BLHS nim 2015) quy dinh cu thé cic trudng hop loai
trti trdch nhiém hinh sy. Cu thé, theo BLHS nim 2015 thi ¢6 07 trudng hop loai trid
trdch nhi¢m hinh sy gom: (i) su ki¢n bit ngd (Biéu 20); (i) tinh trang khong ¢ ning
luc trdch nhiém hinh sy (Biéu 21); (iii) phong vé chinh ding (Piéu 22); (iv) tinh thé
cip thiét (Pieu 23); (v) gay thiét hai trong khi bit gitt ngudi pham toi (Dieu 24); (vi)
rdi ro trong nghién cuiu, thi nghi¢m, dp dung tién bo khoa hoc, ky thuit va cong nghé
(biéu 25); (vi1) thi hanh ménh Iénh ctia nguoi chi huy hoic ctia cdp trén (Diéu 26). Cic
truong hop quy dinh tai Pieu 22, 23, 24, 25 BLHS niam 2015 1a truong hop loai trix
tinh chit nguy hiém cho x4 héi cia hanh vi. Do tinh chit nguy hiém cho xa hoi caa
hanh vi da bi loai trit nén khong phai 1a to1 pham va khong lam phdt sinh trdch nhi¢m
hinh su. Trong khi d6, cdc trusng hgp quy dinh tai Biéu 20, 21, 26 BLHS niam 2015
Ia trudng hop loai trit trdch nhiém hinh sy do chu thé khong du diéu ki¢n trdch nhi¢ém
hinh su. Vi vay, chua thé nay khong bi truy ciu (dugce loai trti) trdch niém hinh sy.

Nghién ciiu diém a khoan 2 Dieu 4 Nghi dinh s6¢ 172/2025/ND-CP (dugc co
quan ¢ thim quyén xdc nhan tinh trang mit ning luc hanh vi dan su khi ¢6 hanh vi vi
pham), ¢6 thé thay, khi Toa dn ra quyét dinh tuyén b6 mét ngusi la mét ning luc hanh
vi dan su thi ho khong du diu kién vé mat chu thé dé€ ginh chiu trich nhiém phdp ly.
Tu d6, hé qua phdt sinh 1a ngudi nay sé dugc loai trii trdch nhi¢ém phdp ly. Nhu vay, khi
cong chuc bi mit ning luc hanh vi dan su (khong thé nhan thiic, lam chu duge hanh
vi ctia minh) thi hanh vi cta ho sé khong thé tré thanh vi pham phdp luat. Do d6, khi
cong chiic duge co quan ¢6 thdim quyén xdc nhan tinh trang mit ning lyc hanh vi dan
sy, khi ¢6 hanh vi vi pham a trudng hop duge loai trii trich nhiém ky luat. Quy dinh
nay cting tuong tu trudng hop loai trii trich nhi¢m hinh sy theo Pieu 21 BLHS nam
2015. Nhu vay, Nghi dinh s§ 172/2025/ND-CP quy dinh cong chiic duge co quan
¢6 thim quyén xdc nhan tinh trang mit nang luc hanh vi dan sy khi ¢6 hanh vi vi pham
dugc mién trach nhiém ky luat [a khong tuong thich véi BLHS nam 2015.

Theo khoan 5 DPieu 7 Luit Cén bo, cong chiic naim 2025 thi cong chiic phai ¢
nghia vu chip hanh quyét dinh cua cip trén. Khi ¢6 can cu cho ring quyét dinh d6 la
trdi phdp luat thi cong chiic phai klp thoi bdo cdo bing vin ban véi ngusi ra quyét dinh.
Truong hgp nguoi ra quyét dinh van quyét dinh viéc thi hanh thi phéi ¢6 vin ban. Khi
nhan dugc vin ban thi cong chiic bdo cdo cip trén truc tiép cua nguoi ra quyét dinh.
Néu thdéa man day du cdc dieu kién néu trén thi cong chiic van phéi chip hanh quyét
dinh trdi phdp luat caa cip trén nhung khong chiu trich nhiém vé hau qua caa viéc thi
hanh quyét dinh trdi phdp luat nay. Xét cho cuing thi day 161 Ia ctia nguoi ra quyét dinh.
Do dé, nguodt da ra quyét dinh phai chiu trich nhiém trudc phdp luat vé quyét dinh
ctia minh. Trong truéng hgp nay tuy cong chiic phai chip hanh quyét dinh trdi phdp
luat va ¢6 thé thuc hién hanh vi trdi phdp luat nhung khong ton tai yéu t6 161 - moét
cin cd quan trong dé xu ly ky luat cong chic. Nhu vay, diém b khoan 2 Pieu 4 Nghi
dinh s6 172/2025/ND-CP (phai chip hanh quyét dinh ctia cdp trén theo quy dinh tai
khodn 5 Pieu 7 Luat Cdn bo, cong chiic nim 2025) ¢ noi ham phdp ly tuong tu Pigu
26 BLHS nim 2015. Vi vay, day cung la truong hop loai trii trich nhiém ky luat caa
cong chiic. Pédng ti€c, Nghi dinh s6 172/2025/ND-CP lai quy dinh truong hop nay
thuoc vé mién trich nhiém ky luat. Leé tit nhién, cich quy dinh nhu trong Nghi dinh
s6 172/2025/ND-CP Ia khong chinh xdc.
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biém ¢ khoin 2 Bié¢u 4 Nghi dinh s6 172/2025/ND-CP quy dinh vé viéc mién
trich nhi¢ém ky luat cong chiic khi roi vao truong hop “tinh thé cdp thiét”, “su kién
bat kha khdng”, “tré ngai khich quan”. Hién nay, B¢ luat Dan sy nam 2015, Luat Xu
ly vi pham hanh chinh nim 2012 (dugc sta d6i, b6 sung nim 2014, 2017, 2020, 2022,
2024, 2025) (goi tit Ia Luat XLVPHC) va BLHS nam 2015 ¢6 dua ra cich giai thich ve
“tinh thé cap thiét”,'" “su kién bat kha khdng”'" va “tr6 ngai khdch quan”."> Mot diém
chung la khi cd nhan thuc hi¢n hanh vi trong “tinh thé cdp thiét”, “su ki¢n bit kha
khdng”, “tré ngai khich quan” thi déu dugc loai trit trich nhiém phép ly. Trong nhiing
tinh huéng nay, cd nhan ¢6 thé thuc hién hanh vi trdi phdp luat nhung dugce loai trii yéu
t6 161 béi ho hoan oan bi dong va khong ¢6 su lua chon khéc khi thyc hién hanh vi.
Déi chiéu véi diém c khoin 2 Pieu 4 Nghi dinh s6 172/2025/ND-CP thi c6 thé thiy
ditu khodn nay cé noi ham phdp ly tuong tu Dieu 23 BLHS nam 2015. Do d6, khi
cong chiic thyc hién hanh vi trong “tinh thé cip thiét”, “su kién bit kha khiang”, “tré
ngai khdch quan” thi xem nhu khong ¢6 161 va thudc truong hgp loai trit trich nhiém
ky luat. Viéc Nghi dinh s¢ 172/2025/ND-CP quy dinh nhting trudng hop nay thuoc
vé mién trich nhiém ky luat cang la khong chinh xdc.

Thit hai, Nghi dinh s6 172/2025/NBD-CP da khéng quy dinh vé tac déng cia cac finh
tiét giam nhe trach nhiém ky ludt cong chic.

Theo Dieu 36 Luat Cdn bo, cong chiic nam 2025, cong chiic vi pham thi tity theo
tinh chat, muc do phai chiu mot trong nhting hinh thiic ky luat nhu: khién trich, canh
cdo, cdch chic, buoc thoi viéc. Trong d6, hinh thiic ky luat cdch chiic chi dp dung d6i
vdi cong chiic giti chiic vu lanh dao, quan ly. Nghi dinh s6 172/2025/ND-CP khong
mo ta ro rang hanh vi vi pham nao thi bi dp dung hinh thic ky luat cy thé ma dp dung
theo cong thiic “vi pham quy dinh cia phdp luat trong mét linh vyc nhét dinh + muic
do ctia hanh vi vi pham = hinh thuic ky luat cu thé”. Piéu nay c6 nghia cuing [a vi pham
quy dinh cta phdp luat nhung néu duge dinh gid 1a vi pham é muic d¢ khdc nhau thi sé
¢6 hinh thic ky luat khdc nhau. Pon cu, vi pham quy dinh cia phdp luat vé thuc hanh
tiét kiém, chéng lang phi giy hau qua it nghiém trong sé bi khién trich (khoan 2 biéu
8 Nghi dinh s6 172/2025/ND-CP). Xem x¢ét cdc quy dinh khdc trong Nghi dinh s6
172/2025/ND-CP thi cting hanh vi trén nhung giy hau qua nghiém trong sé cé hinh
thuic ky luit canh cdo (khoan 2 Biéu 9), giy hau qua rit nghiém trong sé bi budc thoi
viéc (khoan 2 Pieu 11). Cau hoi dat ra la néu cong chiic vi pham quy dinh cua phdp
luat vé thuc hanh tiét kiém, chéng lang phi giy hau qua nghiém trong va cé tinh tiét
giam nhe thi sé bi dp dung hinh thuic ky luat nao?

Ve nguyén tic, khi ¢6 tinh tiét giam nhe, cong chiic vi pham quy dinh cta phdp
luat vé thuc hanh tiét kiém, chong ling phi giy hau qua nghiém trong sé dugc “giam
nhe muic ky luat”. Tuy nhién, viéc “gidm nhe muic ky luat” 6 diay c6 dong nghia véi
viéc giam hinh thuc ky luat tif canh cdo xudng khién trich hay khong? Néu ¢6 thi co
s6 phdp ly nao sé dugce vién din d€ gidi quyét tinh hudng trén?

Hién nay, khodn 2 Pi¢u 6 Nghi dinh s¢ 172/2025/ND-CP di dua ra cich gii
thich muic d¢ caa hanh vi vi pham. Theo d6, muic d¢ ctia hanh vi vi pham sé duge xdc
dinh trén co s6 bén yéu t6: (1) tic hai giy ra I6n hay nhé; (i1) tic dong cua tiéu cuc 6
pham vi rong hay hep; (ii1) c6 giy du luan x4u hay khong; (iv) uy tin cta co quan, t6

10  Khoan 1 Biéu 171 Bé luat Dan su nim 2015, khoan 11 Piéu 2 Luat XLVPHC, Di¢u 23 BLHS nim 2015.
11 Khoan 14 Pi¢u 2 Luat XLVPHC, khoan 1 Di¢u 156 B¢ luat Dan sy nim 2015.
12 Khoan 1 Biéu 156 Bo luat Dan su nim 2015.
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chuc, don vi cong tic bi anh huéng nhiéu hay it. Can cu vao cdc tinh tiét khdch quan
lién quan dén vi pham, ngudi ¢6 thim quyén sé dinh gid vi pham ctia cong chiic 6 muic
do gay hau qua it nghiém trong, nghiém trong hay rit nghiém trong. P6i véi vi pham
cua cong chiic ma tic hai 16n, tic dong ngoai pham vi noi bo, giy du luan xdu trong
nhan dan, lam gidm uy tin ctia co quan, t6 chiic, don vi cong tdc thi ngudi c6 thim
quyén phai xdc dinh day 1a “vi pham giy hau qui nghiém trong” va quyét dinh hinh
thuic ky luat canh cdo. Do d6, khong thé vi Iy do cong chiic “tu gidc nhan trich nhiém
cd nhan vé khuyét diém, vi pham va ty nhan hinh thic ky luit tuong xing” - tic la
¢6 tinh tiét giam nhe ma dinh gid day la “vi pham giy hau qua it nghiém trong” dé ha
xudng dp dung hinh thic ky luat khién trich.

Qua phan tich trén, c6 thé thiy, viéc dinh gid muic do ctia hanh vi sé phai can ci
vao tinh tiét khich quan ctia vi pham. Khi da xdc dinh muic d¢ vi pham phu hep véi
tinh chat khdch quan ctia hanh vi thi phai dp dung hinh thiic ky luat tuong thich chu
khong dugce gidm xudng hinh thiic ky luat nhe hon vi Iy do cong chiic ¢6 tinh tiét giam
nhe. Tuy nhién, khi cic vi pham cua cong chiic duge quy dinh dp dung hinh thiic ky
ludt ¢8 dinh thi khong phdt huy dugc su anh huéng cta cdc tinh tiét giam nhe. Diéu
nay dan dén thuic t€1a cong chiic vi pham cho dut ¢6 nhiéu tinh tiét gidm nhe thi van sé
bi dp dung hinh thic ky luat giéng véi cong chiic vi pham khong ¢6 tinh tiét giam nhe.

Thit ba, Nghi dinh s6 172/2025/NBD-CP da khéng cé quy dinh loi trit si tdc déng ciia
tinh tiét gidm nhe doi véi mgt s6 hanh vi vi pham cia cong chiic bi xit ly ky ludt.

Trong xu phat vi pham hanh chinh, tinh tiét giam nhe dugc dp dung dé quyét
dinh hinh thuc xt phat nhe hon hoic miic xi phat nhe hon so véi trusng hgp thong
thuong. Tinh ti€t giam nhe ¢6 su tic dong d6i vdéi cdc hinh thiic xi phat nhu cinh
cdo; phat tién; tudc quyén st dung gidy phép, ching chi hanh nght ¢6 thoi han; dinh
chi hoat dong c¢6 thoi han. P61 véi hinh thiic xtt phat tich thu tang vat, phuong tién
vi pham hanh chinh va truc xudt thi cdc tinh tiét gidm nhe khong phdt huy duge su
tic dong. Ndi cdch khdc, day Ia hai hinh thiic xu phat loai trii su tic dong caa tinh tiét
giam nhe. Pi¢u nay ¢6 nghia khi hanh vi vi pham dugc nha lam luit quy dinh dp dung
hinh thuic xu phat tich thu tang vat, phuong ti¢n vi pham hanh chinh hoic truc xuit thi
ngudi c6 thim quyén phai dp dung dung hinh thic xtt phat nay bit ké nguoi vi pham
¢6 tinh ti€t gidm nhe hay khong,.

Vi tu duy d6 thi mét s6 hanh vi vi pham cia cong chiic bi dp dung hinh thiic ky
luat cu thé can loai trii su tic dong cua tinh ti€t giam nhe. Lé tit nhién la diéu nay cang
can dugc minh dinh trong phdp luat. Hién nay, Nghi dinh s6 172/2025/ND-CP chi
quy dinh tinh tiét gidm nhe la can ci gidm muic ky luat nhung khong ¢6 quy dinh loai
trii sy tic dong caa tinh tiét gidm nhe d6i véi mét s6 hanh vi vi pham cia cong chuic.

Theo Nghi dinh s§ 172/2025/ND-CP, cong chuc giti chiic vu lanh dao, quan ly
“sti dung gidy 6 khong hop phip dé€ duge bé nhiém vao chic vy’ thi sé bi cich chiic
(khoin 3 Bieu 10), con cong chiic “stt dung van bing, chiing chi, gidy chiing nhan, xdc
nhan gid hoic khong hgp phdp dé duge tuyén dung vao co quan, té chiic, don vi” thi
sé bi bu¢c thoi viée (khoan 3 biéu 11). Viéc st dung gidy t6 khong hop phdp dé duge
tuyén dung hoic dé€ duge bé nhiem chuc vu da ching minh ring chua thé dé khong
thoa man nhting diéu kién vé vian bin, chiing chi, gidy ching nhan, gidy xdc nhan dé
dugc dim nhan chic vy hoic d€ tiép tuc lam viéc theo vi trf viéc lam. Do d6, ngay
ca khi ¢6 tinh tiét giam nhe “cha dong bdo cdo vi pham, ty gidc nhan trich nhi¢ém cd



LUAT HANH CHINH 9

nhan vé khuyét di€m, vi pham” hay “tich cuc tham gia ngin chin hanh vi vi pham”
thi cang khong lam cho nhiing chu thé nay ddp ung yéu cau vé chuyén moén, bang
cdp. Do d6, viéc dp dung hinh thuic ky luat cich chiic (d61 véi cong chiic giti chiic vu
lanh dao, quan ly st dung gidy t6 khong hgp phdp dé duge bé nhiém vao chiic vu)
hoic budc thoi viee (d61 véi cong chiic stt dung gidy 6 khong hop phédp dé€ dugce tuyén
dung) la dieu tit yéu. Tuong tu, khi cong chic “nghién ma tiy c¢é két luan cta co s6
y t€ hoac thong bdo cua co quan ¢6 thim quyén” thi duong nhién dp dung hinh thiic
ky luat buoc thoi viéc (khoan 4 Biéu 11) ngay ca khi cong chiic nay ¢é nhiéu tinh tiét
giam nhe. Cong chiic nghién ma tuy thi phai uu tién cho cai nghién ma tiy va budc
thoi viéc [a can thiét d€ cong chiic nay toan tim, toan y vao viéc cai nghién. Ngudi ¢
thim quyén khong thé dp dung cdc hinh thic ky luat khdc vi Iy do cong chiic nay ¢6
nhiéu tinh tiét giam nhe. Ap dung cdc hinh thiic ky luat khdc dong nghia véi viée ngusi
¢6 tham quyén chip nhan cho cong chiic nghién ma tiy lam viéc ngay trong co quan,
don vi do minh lanh dao, quin ly. Diéu nay hoan toan khong thé dugc thita nhan trong
moi trudng cong vu dé cao tinh ky cuong va hiéu qua.
4. Kién nghi hoan thién phap luat

Thit nhdt, trong khoa hoc phdp ly, hai ch€ dinh loai trit trich nhiém phdp ly va
mién trich nhiém phdp ly Ia hoan toan khdc nhau.” Trong phdp luat hinh sy, BLHS
nam 2015 quy dinh rit cu thé vé su khdc biét gitia loai trii trdch nhiém hinh sy va mién
trdch nhi¢ém hinh su. Hanh vi do nguoi pham té1 duge mién trach nhi¢m hinh sy thuic
hi¢n hoan toan thdéa man mot ciu thanh to1 pham dugce luat hinh su quy dinh, ¢6 nghia
Ia hanh vi do nguoi nay thuc hién la t61 pham va ngusi d6 phai chiu trdch nhiém hinh
sy, nhung do ¢6 nhting diéu kién va xét thiy khong cin thiét phéi truy ciu trich nhi¢ém
hinh sy nén ho dugc mién trich nhiém hinh su. Vi vay, viéc mét nguoi thuc hién mot
hanh vi khong théa man ddu hiéu ctia mot cdu thanh toi pham cu thé di loai trit kha
nang truy cuu trich nhiém hinh su va cang loai trit kha ning mién trich nhiém hinh
su. Khong thé mién trich nhiém hinh su d6i véi mot ngusi ma ho khong ¢é nghia vy
phéi chiu trich nhiém hinh sy hay hanh vi do ho da thuc hién hoan toan khong thoa
man cdc ddu hi¢u cua toi pham."™

Mién trdch nhiém ky luat la truong hop cong chiic mic du da thuc hién hanh vi
vi pham nhung roi vao cic trudng hop do phdp luat quy dinh nén khong bi dp dung
hinh thuic ky luat. Trong khi d6, loai trti trdch nhiém ky luat xuit phdt tit ban chit hanh
vi do cong chiic thyc hién chua du cdc yéu t6 cdu thanh hanh vi vi pham nén khong
thé dp dung hinh thic ky luat d61 véi ho. Vi vay, Nghi dinh s6 172/2025/ND-CP can
dugc sta d6i theo hudng chuyén cic diém a, b, ¢ khoian 2 Pieu 4 vé khoan 1 Dieu 4
vi day Ia truong hop loai trii trach nhiém ky luat cong chic. Cu thé, Dieu 4 Nghi dinh
s6 172/2025/NP-CP sé dugce sta déi nhu sau:

“Dieu 4. Cdc truong hop loai trit ky ludt; mién ky ludt hodc gidm nhe, ting ning
muic ky ludt

1. Cc truong hop logi trir ky ludt:

a) Puigc co quan 6 thdm quyén xdc nhdn finh trang mdt nang luc hanh vi ddn sy khi co
hanh vi vi pham;

13 Dinh Van Qué&, Nhing truong hop logi trir trach nhiém hinh si trong Ludt Hinh sy Viét Nam, Nxb. Chinh tri
Qudc gia, 1998, tr. 6 - 7.

14 Trinh Tién Viét, “Téng két nhiing nghién ciu ly luan vé luat hinh sy Viét Nam tit nim 1986 dén nay va
cdc dinh hudng tuong 1ai”, Tap chi Khoa hoc Pai hoc quéc gia Ha Ngi: Ludt hoc, s& 1(38), 2022, tr. 65.
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b) Phadi chdp hanh quyét dinh cia cdp trén theo quy dinh tai khodn 5 Diéu 7 Ludt Can bg,
céng chiic nam 2025;

¢) Pugc cdp 6 thdm quyén xdc nhdn vi pham trong tinh thé cdp thiét, do su ki¢n bdt khd
khdng hodc tré ngai khdch quan theo quy dinh cia B¢ ludt Ddn su va phdp ludt vé tinh trang
khdn cdp khi thi hanh cong vu;

d) Cdc truong hop khdc theo quy dinh aia B¢ ludt Hinh su va cdc quy dinh cia phdp ludt
@ lién quan:

2. Cac truong hop duoc mién ky ludt:

a) Ba thuc hi¢n theo diing quy dinh vé thdm quyén, trinh ty, thii tuc, khéng vu loi trong
qud trnh thuc hiégn nhiém vy nhung 6 gdy ra thiét hai vi ly do khdch quan;,

b) Thuc hi¢n dé xudt vé déi mdi, sang tao dugc co quan cé thdm quyén cho phep va dugc
cdp c6 thdm quyén xdc dinh da thuc hi¢n diing chii truong, c6 déng co trong sang, vi loi ich chung
nhumg co thi¢t hai xdy ra.

¢) C6 hanh vi vi pham dén nuic bj xit ly ky ludt nhung da qua doi”.

Thit hai, khi nghién ciu tinh tiét gidm nhe, c6 thé nhan thiy cic tinh tiét nay lién
quan dén thdi do, y thiic cting nhu sy thay déi vé nhan thiic cta cha thé vi pham.” Do
do, viéc xem xét cdc tinh tiét giam nhe a dieu hét sic can thiét nham thyc hi¢én chinh
sdch phan héa muc do trdch nhi¢m phdp ly.'° Viec Chinh phu thiét ké hinh thic ky lut
¢6 dinh cin cu vao muic d6 cta hanh vi vi pham Ia chua that sy hop ly. DBiém bat hop ly
nay vo hinh trung v6 hiéu héa su anh hudng cua cic tinh tiét giam nhe trich nhi¢m ky
luat. Do d6, Chinh phu can stia d6i Nghi dinh s¢ 172/2025/ND-CP theo hudng gidam
nhe muic ky luat hogc hinh thic ky luat khi ¢6 sy xuit hién cta tinh tiét giam nhe. Dé
phit huy gid tri cua cdc tinh tiét gidm nhe, ¢d thé tép thu kinh nghiém lap phdp duoc
quy dinh trong BLHS nam 2015. Cu thé, khoan 1 Piéu 54 BLHS nim 2015 quy dinh:
“Tda dn cd thé quyét dinh mot hinh phat duéi muic thap nhét ciia khung hinh phat duge
dp dung nhung phai trong khung hinh phat lién ké nhe hon cua dieu luat khi nguci
pham t61 ¢ it nhit hai tinh tiét giam nhe quy dinh tai khodn 1 Piéu 51 cia B6 luat nay”.

Theo tic gia, Nghi dinh s6 172/2025/ND-CP ¢6 thé b6 sung nguyén tic dp
dung muc ky luat hoic hinh thic ky luat giam nhe d6i véi cong chiic khi ¢ moét hoic
nhitu tinh tiét gidm nhe nhu sau: “Truong hop cong chiic thuc hién hanh vi vi pham
tuong tng vdi hinh thic ky luat khién trich ma ¢6 mot tinh tiét giam nhe thi cip c6
thim quyeén ky luit quyét dinh giam 50% thoi gian bi kéo dai nang luong, thoi gian
khong thuc hién viéc nang ngach, quy hoach, dao tao, b6 nhiém vao chiic vy cao hon
s0 vGi vi pham thong thudng. Néu ¢6 tii hai tinh tiét gidm nhe tré 1én thi cip ¢6 thim
quyen ky luat quyét dinh giam 75% thoi gian bi kéo dai ning luong, thoi gian khong
thuc hién viéc ning ngach, quy hoach, dao tao, b6 nhiém vao chic vu cao hon so véi
vi pham thong thutng. Tinh tiét giam nhe va viéc giam muc ky luat phai duge ghi ro
trong quyét dinh ky luat cong chuic.

Truong hop cong chiic thuc hién hanh vi vi pham tuong tng vdéi hinh thic ky
luat tli canh cdo tré 1én ma c6 mot tinh tiét giam nhe thi cip ¢6 thim quyén ky luat
quyét dinh giam 50% thoi gian bi kéo dai nang luong, thoi gian khong thuic hién viéc
nang ngach, quy hoach, dao tao, b6 nhiém vao chiic vu cao hon so véi vi pham thong

15 Melnikova A. S, “Mitigating circumstances in administrative and tax law”, Scientific Journal Epomen, No.
28, 2019, tr. 126.
16 Gerry Johnstone, Daniel Van Ness, Handbook of restorative justice, Willan Publishing, 2007, tr. 6.
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thudng. Néu ¢ ti hai tinh tiét giam nhe tr6 1én thi cdp ¢6 tham quyeén ky luat quyét
dinh dp dung hinh thuc ky luat nhe hon mét mic lién ké. Tinh tiét giam nhe va viéc
giam muc ky luat hoac giam hinh thiic ky luat xuéng muic nhe hon lién ké phai dugce
ghi ro trong quyét dinh ky luat cong chiic”. Thiét nghi, cich quy dinh nhu trén la hgp
ly vi viia thé hién duge muc dich xi Iy ky luat Ia nhim gido duc, ran de cong chiic vi
pham viia bdo dam nguyén tic xu ly ky luat 1a “can cui vao tinh chit, muc do, hau qua,
nguyén nhan vi pham; cdc tinh tiét giam nhe”.

Thii ba, Chinh phu cin quy dinh nguyén tic loai trii sy tic dong cua tinh tiét giam
nhe d6i véi moét s6 hanh vi vi pham cu thé ctia cong chiic. Theo tdc gid, Chinh phu ¢6
thé quy dinh trong Nghi dinh s¢ 172/2025/ND-CP nhu sau: “Viéc giam nhe muic ky
luat hodc hinh thuc ky luat khong dp dung déi véi cong chic thuc hi¢n hanh vi quy
dinh tai khoan 3 Diéu 10; cdc khoan 3, 4 Diéu 11 cua Nghi dinh nay ngay ci khi cong
chuic c6 mot hoic nhiéu tinh tiét giam nhe”. @

Tai liéu tham khao

[1]  Joanna Amirault and Eric Beauregard, “The impact of aggravating and mitigating factors on the sentence
severity of sex offenders: An exploration and comparison of differences between offending groups”,
Criminal Justice Policy Review, Vol. 25(1), 2014, DOI: https://doi.org/10.1177/0887403412462234

[2]  Gerry Johnstone, Daniel Van Ness, Handbook of restorative justice, Willan Publishing, 2007

[3] Tran Van Do, “Trudng hop loai trii trdch nhi¢m hinh sy trong luat hinh sy Viet Nam”, Tap chi’ Ludt
hoc, s6 1, 2024 [trans: Tran Vin Do, “Cases of exclusion of criminal liability in Vietnamese criminal
law”, Jurisprudence Journal, No. 1, 2024]

[4]  Dolf Zillmann, Joanne R. Cantor, “Effect of timing of information about mitigating circumstances on
emotional responses to provocation and retaliatory behavior”, Joumal of Experimental Social Psychology,
Vol. 12(1), 1976, DOT: https://doi.org/10.1016/0022-1031(76)90085-8

[5] Nguyén Canh Hop (chu bién), Gido tnnh Ludt Hanh chinh Viégt Nam, Nxb. Hong Puc, 2023 [trans:
Nguyen Canh Hop (editor), Vietnamese Administrative Law Textbook, Publishing House Hong Duc, 2023]

[6] Nguyén Nhat Khanh, “Cdc tinh tiét giam nhe va ting ning trong xu ly ky luat cong chic”, Tap
chi' Khoa hoc phdp ly Viét Nam, s& 2, 2021 [trans: Nguyen Nhat Khanh, “Mitigating and aggravating
circumstances in disciplinary action against civil servants”, Vietnam Journal of Legal Science, No. 2, 2021]

[7] Nguyén Nhat Khanh, “Nhung vin dé phdp ly can hoan thién vé xu ly ky luat vién chiic”, Tap chi
Nha nudc va phap ludt, s6 12, 2022 [trans: Nguyen Nhat Khanh, “Legal issues that need to be improved
regarding disciplinary action against civil servants”, State and Law Journal, No. 12, 2022]

[8] LindaDrazga Maxfield, “Prior dangerous criminal behavior and sentencing under the federal sentencing
guidelines”, Iowa Law Review, Vol. 87, 2002, DOI: http://dx.doi.org/10.2139/ssrn.358780

[9] Cao Vu Minh, “Hoan thién noi dung phdp ly vé khuyén khich, bio v¢ cdn bo nang déng, sing tao,
ddm nghi, ddm lam, ddm chiu trich nhiém”, Tap cii Khoa hoc phap ly Vié¢t Nam, s6 12, 2023 [trans: Cao
Vu Minh, “Perfecting legal content on encouraging and protecting dynamic, creative cadres who dare
to think, dare to do, and dare to take responsibility”, Vietnam Journal of Legal Science, No. 12, 2023]

[10] Melnikova A. S, “Mitigating circumstances in administrative and tax law”, Scientific Journal Epomen, No.
28, 2019

[11] Binh Vin Qué, Nhimg tniong hop logi trir trach nhiém hinh si trong Ludt Hinh sy Vigt Nam, Nxb. Chinh
tri Qudc gia, 1998 [trans: Dinh Van Que, Cases of exclusion of criminal liability in Vietnamese criminal law,
National Political Publishing House, 1998]

[12] Steven Keith Tudor, “Why should remorse be a mitigating factor in sentencing?”, Criminal Law and
Philosophy, Vol. 3(3), 2008, DOI: https://doi.org/10.1007/511572-007-9044-z

[13] Trinh Tién Viét, “Veé anh huéng cua cdc tinh tiét gidm nhe trong viéc quyét dinh hinh phat”, Tap chi
Khoa hoc phap 1y, s6 1, 2004 [trans: Trinh Tien Viet, “On the influence of extenuating circumstances in
deciding on punishment”, Journal of Legal Sciences, No. 1, 2004]

[14] Trinh Tién Viét, “Téng két nhiing nghién ciu ly luan vé luat hinh sy Viét Nam tit nam 1986 dén
nay va cdc dinh hudng tuong lai”, Tap chi Khoa hoc Pai hoc qudc gia Ha Ngi: Ludt hoc, tap 38, s6 1, 2022
[trans: Trinh Tien Viet, “A Review of Theoretical Research on Vietnamese Criminal Law since 1986
and Future Orientations”, VINU Journal of Science: Legal Studies, Vol. 38(1), 2022]



