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1. Giao dich liéen quan dén quyén huéng dung véi nguoi thu ba

Quyén huéng dung cho phép ngusi khong phai chu sé htiu khai thdc tai san dé
mang lai loi ich cho minh, khong chi bang cdch ty minh khai thdc tai sin ma con ¢é
thé cho phép ngudi thi ba thu 1¢i tir tai san huéng dung, tii d6 din dén nhing giao
dich gita nguoi huéng dung véi ngusi thu ba lién quan dén quyén huéng dung. Bén
canh do6, vi tai san van thudc sé hiu caa chu s6 htiu, nén cha s6 htiu ¢é nhting quyén
nhit dinh trén tai sin, nhu st dung tai sin d€ bao dam thyc hién nghia vy, Iam xudt
hién chu thé thi ba déi véi méi quan h¢ huéng dung. Giao dich gitia cha sé htiu/
nguol hudng dung véi nguoi thi ba Ia mét giao dich riéng bi¢t, nhung c¢é lién quan
dén quyén hudng dung dugc xdc lap trude dé.
1.1. Cho phép nguovi khdc khai thdc, sit dung, thu hoa lgi, lgi tiic tir d6i tugng ciia quyén
huong dung

Khong chi ty minh khai thic va hudng loi tii tai sin hudng dung, ngusi hudng
dung con dugc ty y cho phép ngudi khdc khai thdc, st dung, thu hoa loi, 161 tuic tit d6i
tugng ctia quyen huéng dung. Giao dich vdi nguoi thi ba ¢6 thé duge thuc hién thong
qua “ay quyén” cta cha thé c¢é quyén huéng dung va nguoi khdc. Vin dé dit ra Ia
viéc “cho phép” nay c6 thé thong qua “cho thué”, “cho mugn”, “mua, ban” (chuyén
nhuong) hoic dung quyén huéng dung d€ dam bdo thuc hién nghia vu dan su khong,
béi néu hiéu nhu trén thi quy dinh tai khoan 3 Bieu 261 BLDS nam 2015 vé “cho
thué quyén huéng dung d6i véi tai sin” la khong can thiét va bi trung Lip véi quy dinh
nay." Chung toi cho ring, cin hiéu “cho phép” theo hudng ngudi thi ba dugc st dung

1 Nguyén Thanh Phiic, “Quyen cta chu thé c¢é quyén hudng dung theo quy dinh ctia B luat Dan sy nim
2015”, Tap chi Nha nudc va Phdp ludt, s6 6, 2020, tr. 33.
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tai san huéng dung nhu mét cong cu, phuong tién lao dong, tii d6 huéng mot s6 11
ich nhit dinh tii tai san, con ngusi huéng dung van dang kiém sodt tai san, nim giti, chi
phdi tai sin moét cdch tryc ti€p hodc gidn tiép. PG tugng cia giao dich lic nay khong
phéi Ia tai san huéng dung ma [a mét cong viée thuc hién trén tai sin huéng dung dé.

Nguoi thu ba ¢6 thé chi khai thic, si dung tai sin hodc chi thu hoa lgi, 161 tuic tii tai
san hojc ca khai thdc va thu hoa lgi, 161 tiic, phuy thuéc vao thoa thuan gitia nguoi nay
vdi nguoi ¢é quyén hudng dung. Nhung quyén cta nguoi thi ba chi trong thoi han
va pham vi huéng dung, dic bi¢t la khong trdi véi nghia vu luat dinh caa ngusi huéng
dung cang nhu thoa thuan ban dau gitia chu sé huu tai sin va nguoi huéng dung.

Ve khai thic, su dung tai sin, nguoi thi ba phai dam bio khai thdc tai sin phu
hop véi cong dung, muc dich stt dung cua tai sin. Mot tai san ¢6 thé ¢d rit nhiéu cong
dung nén trudc hét gitia chu s6 htiu va ngusi huéng dung phai ¢6 thoa thuan dé xdc
dinh muc dich su dung tai san, néu khong ¢6 thoa thuan thi st dung theo cong dung
chinh cua tai san.”

Ve hudng hoa lgi, Igi tic, duge dp dung tuong tu cdc néi dung trong quyén
hudéng hoa lgi, 161 tiic cia ngusi hudng dung theo Bieu 264 BLDS nim 2015. Cu thé,
nguoi thu ba c¢6 quyén sé htu déi véi hoa 1o, lgi tic thu dugc tii tai san la d61 tuong
cua quyén huéng dung chiing nao thoi han théa thuan véi ngusi huéng dung van con.
Khi nguoi huéng dung thu hoi viéc cho phép thu hoa lgi, g1 tiic ma chua dén ki han
thu hoa 1o, 1gi tic thi cin xdc dinh nguoi thi ba ¢é dau tu thoi gian, cong siic hodc
tién bac hay khong (c6 duge cho phép khai thic tai san cung vdi viéc thu hoa lgi, 161
tic hay khong, hay chi don thuin dugc thu hoa 1o, 161 tic khi dén ky han). Néu nguoi
thu ba da dau tu vao tai san huéng dung thi can cho ngusi nay hudng gid tri hoa loi, 161
tic tuong ting vdi thoi gian dau tu.

Giao dich cho phép nguoi khdc khai thic, si dung, thu hoa lgi, o1 tic tit d6i
tuong cua quyén huéng dung chim diit theo cic truong hgp chim diit hop dong néi
chung quy dinh tai Dieu 422 BLDS nam 2015. Bén canh d6, moét bén trong giao dich
tham gia v tu cdch la nguoi huéng dung, nén moét khi quyén huéng dung chim duit,
dong nghia véi nguosi d6 khong con quyén cho phép bén con lai khai thdc, hudng lgi
tli tai san, thi glao dich véi nguoi thi ba ctng chdm diit. Nguoi huéng dung phai thu
hoi tai san i ngusi thu ba d€ hoan tra cho chu s6 hiiu,” nhung néu quyén huéng dung
chim duit do ngudi huéng dung chét/chim dut ton tai,* thi can yéu cau ngudi thi ba
dang giti tai san hudng dung hoan tra tai san nay cho chu sé htiu. Biéu 266 BLDS nam
2015 khong doi hoi phai hoan trd diing tai san da giao nhan khi xdc 1ap quyén hudng
dung nhu trudng hgp cta hgp dong thué hay hgp dong mugn tai san® nén viéc hoan
tra tai san la d6i tugng cia quyén hudng dung hoan toan ¢é thé duge tién hanh bang
hién vat bing cich giao tai sin cung loai tuong duong hay duge tién hanh biang cich
thanh todn gid tri cda tai sin huéng dung.®

2 Nguyén Van Cu, Tran Thi Hu¢, Binh ludn khoa hoc B¢ ludt ddn sy nam 2015 cia nudc Cong hoa xa hgi chii
nghia Vi¢t Nam, Nxb. Cong an nhan dan, 2020, tr. 430.

3 Khoan 5 Diéu 262 BLDS nam 2015.

4 Mot trong nhting can cu chdm dut quyén huéng dung la thsi han cta quyén hudng dung di hét theo
khoan 1 Pieu 265 BLDS nam 2015, ma thoi han ciaa quyén hudng dung té1 da chi dén hét cuoc doi cua
ngudsi hudng dung dau tién néu ngusi hudng dung la cd nhan va dén khi phdp nhan chim dut ton tai, quy
dinh tai khoin 1 Diéu 260 B¢ luat nay.

5 Khoan 1 Ditu 482, Bieu 498 BLDS nam 2015.

6 Dé Vin Dai va Nguyén Nhit Thanh, “Déi tugng ctia quyén hudng dung trong phdp luat Viet Nam”, Tap
chi Nghién aiu ldp phdp, s6 23(351), 2017.
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1.2. Cho thué quyén huéng dung doéi voi tai sin

Hop dong cho thué quyén hudéng dung la quy dinh mdi caa BLDS nam 2015,
va dé dieu chinh loai hgp dong nay, c6 thé dp dung tuong tu cic quy dinh vé giao
dich dan sy, hgp dong thué, két hop vdi cde yéu cau trong viée thuc hién quyén
huéng dung.

Bén cho thué Ia ngudi c6 quyén huéng dung, bén thué co thé [a bit ky cha thé
nao trong xa héi, nhung can ¢6 ning luc phdp luit dan sy, ning luc hanh vi dan su phu
hop véi hop dong thué quyén hudng dung. Tuy déi tugng trong hgp dong thué nay 1a
quyén huéng dyng, nhung quyén huéng dung lai duge xdc 1ap trén tai san cy thé nén
can cin cu vao tai san huéng dung d€ xdc dinh cdc dieu kién c¢6 hiéu lyc dic thu (néu
c6). Nhu truong hgp tai san bi gidi han vé chu thé c¢é quyén (nha 6, quyén su dung
dit...) thi ngusi huéng dung phai khong bi phdp luat han ché kha nang stt dung déi véi
loai tai san dugce chuyén giao.” Do d6, bén thué quyén huéng dung cting phai ddp tving
cdc dieu kién nhu déi vdi bén thué loai tai san d6 theo quy dinh cta phdp luat chuyén
nganh. Tuong tu, van d¢ hinh thiic hgp dong cung dp dung nhu hop dong thué chinh
tai san huéng dung.

Cé vy kién cho ring, hanh vi “cho thué quyén huéng dung” cung duge coi Ia
“cho phép nguoi khdc khai thdc, si dung, thu hoa lgi, lgi tic...”, ditu d6 cho thiy
no1 ham cta khoan 1 Dieu 261 da bao gom khoin 3 Diéu nay va viéc bé quy dinh
tai khodn 3 Diéu 261 BLDS niam 2015 Ia can thiét.* Tuy nhién, theo chuing t6i ¢6 su
khdc nhau gitia viéc cho phép ngusi khdc tic dong lén tai san huéng dung va viéc cho
nguoi khdc thué quyén huéng dung. Vé déi tugng cua hop dong, trong trudng hop
dau tién la cong viéc thuc hi¢n trén tai sin hudng dung, con truong hop thu hai la ban
than quyén huéng dung. Pham vi quyén ctia ngudi thi ba cting ¢6 su khdc bi¢t. Cu
thé, ngudi duge chu thé cho phép khai thdc, st dung tai sin hudng dung chi dugc thyc
hién nhiting hanh vi phtt hgp d€ st dung tai sin, hoiac duge cho phép thu hoa loi, loi tic
thi quyeén loi chi diing lai 6 viéc thu hoa lgi, g1 tic. Trong khi d6, nguoi thué quyén
huéng dung sé cé quyén va nghia vu tuong tu ngudi huéng dung, chi khdc 1a viéc chiu
trdch nhiém trudc chu sé htiu van la nguoi huéng dung (con ngusi thué quyén huéng
dung thi chju trich nhiém véi nguoi huéng dung).

Dé thuc hi¢n hgp dong thué quyén huéng dung, do chua c6 quy dinh diéu chinh
riéng nén can tham khao nhting di¢u luat tuong tu. Pieu 472 BLDS nam 2015 vé hgp
dong thué tai san cho biét bén cho thué phii giao tai sin cho bén thué dé bén thué su
dung trong mét thoi han, con bén thué phai trd tién thué. Do quyén huéng dung dugc
thuic hién trén tai san, nén cung véi viéc chuyén giao quyén huéng dung thi mot trong
nhting nghia vy cia nguoi huéng dung Ia chuyén giao tai sin cho bén thué. Pong thoi,
khong giéng nhu viéc cho phép khai thdc, si dung, thu hoa lgi, 161 tic tii d6i tuong
cua quyén huéng dung cé thé Ia ¢6 dén bu hoic khong ¢6 dén bu, giao dich cho thué
quyén hudéng dung luon [a mot hgp dong song vu c¢é dén bu va viéc thuc hién hop
dong thué quyén huéng dung tuian tha quy dinh tai Biéu 410 BLDS nam 2015. Cic
quyén loi cua bén thué d6i véi tai san huéng dung bi han ché béi théa thuin véi nguoi
huéng dung va khong duge vugt qud pham vi va thoi han huéng dung.

7 Nguyén Nhat Thanh (cha nhiém dé i), Giao dich xdc ldp quyén hiuéng dung theo phdp ludt ddn sy Viét Nam,
be tai Nghién ciiu khoa hoc cdp trudng, Trudng Dai hoc Luat TP. H6 Chi Minh, 2023, tr. 59.
8 Nguyén Thanh Phuic, tldd, tr. 35.
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Mic du lién quan chit ché dén quyén hudng dung duge xdc lap trudc dé nhung
hop dong cho thué quyén huéng dung van la mét hgp dong riéng biét: bén cho thué
¢6 nghia vu biao dam quyén st dung cho bén thué, con bén thué chiu trich nhi¢m vé
tinh trang tai sin véi bén cho thué - ngudi huéng dung - chi khong phai véi chua s6
hou tai san. Nhu vay, néu nguoi thué quyén hudng dung ma lam dung va gay thiét
hai cho tai san la d61 tugng cua quyén huéng dung thi ngusi huéng dung phai chiu
trich nhiém trudc chu sé hriu tai san. Quan diém nay dugc khiang dinh r6 trong phdp
luat bang Louisiana (My), theo Piéu 567 BLDS, “nguci hudng dung cho thué quyén
huéng dung phai chiju trich nhiém trudc hu cha (naked owner) vé hanh vi lam quyén
cua nguoi giao két hop dong thué véi minh”.

Cidc vin d¢ chim dut hgp dong thué quyén huéng dung c6 thé dp dung tuong
tu quy dinh vé hgp dong thué ndéi chung, dong thoi tiy thudc tai sin huéng dung ma
tuan thu thém cdc dieu luat chuyén nganh, nhung c6 xem xét dén mai quan hé véi cdc
quy dinh cua quyén huéng dung.

1.3. Giao dich bdo ddm lién quan dén quyén huong dyng

Khi quyén huéng dung dugc xdc lap trén tai sin thi ngusi huéng dung duge quyén
s6 htiu d61 véi cdc hoa Ig, g1 tic phdt sinh tii tai san trong thoi gian hudng dung. Tuy
nhién, trong tucng lai khi quyén huéng dung chiam duit thi toan bo hoa 161, 161 tic phdt
sinh sau d6 sé thudc vé chu s6 hiiu. Do d6, khi xdc lap cde giao dich bao dam lién quan
dén tai san dang ¢6 quyén hudng dung thi ca chu sé huu va ngusi hudng dung déu cé
kha ning dem nhting “lgi ich” ma minh ¢6 duge tii tai san d€ bio dam thuc hi¢n nghia
vu. Cu thé, ngusi huéng dung c¢6 thé mang nhiing hoa 1gi, 1¢i tuic tli tai san huéng dung
hogc gid tri cua ching dé bio dam nghia vu dugc thyc hién, trong khi d6 chu s6 htiu c6
thé mang quyén dinh doat va nhiing “loi ich” phdt sinh trong tuong lai sau khi quyén
huéng dung chim duit d€ bio dim nghia vu duge thyc hién. O bang Louisiana (My)
thi Pao luat 881 ngay 2/7/2010 da stia d6i nhitu noi dung lién quan dén quyén huéng
dung trong BLDS trong d6 ¢6 viéc mé rong cho quyeén cua nguot huéng dung “khong
chi quyén chuyén nhugng, ma con ca quyén cho thué va thé chip”.’

Xuit phdt tii quan diém xem nguoi huéng dung la cha sé hiiu han ché doi
voi quyén hudng dung, BLDS Phip cho phép nguoi hudng dung cho thué, chuyén
giao c6 dén bu hoic khong c6 dén bu quyén hudng dung,' thé chdp quyén huéng
dung..." N6i cdch khdc Ia theo phdp luat Phdp, ngusi hudng dung c6 quyén déi véi
quyén huéng dung tuong ty nhu chu s6 htiu trit quyeén dé lai thiia k€ quyén hudng
dung béi quyén nay chdm duit khi nguoi huéng dung dau tién chét. Muc dich cua viée
thtia nhan pham vi rong quyén cua ngusi huéng dung Ia xuit phdt tit quan diém tap
trung vao muc dich st dung cia déi tugng quyén hudng dung ctia phdp luat Phdp."

9 Adam N. Matasar, “The usufruct revisions: The power to dispose of nonconsumables now expressly
includes alienation, lease, and encumbrance; Has the Louisiana legislature fundamentally altered the nature
of usufruct?”, Tulane Law Review, Vol. 86(3), 2012, tr. 794.

10 Bieu 595 BLDS Phdp: “Ngusi huéng dung ¢é thé tu minh huéng, hoic cho ngusi khdc thué, tham chi
¢6 thé bidn hoic chuyén giao khong c6 dén bu quyén cia minh...”.

11 Dieu 2397 BLDS Phdp: “Chi nhiing tai sin sau méi ¢ thé duge dung dé thé chip:
1. Bit dong san dugce phép giao dich va nhung vat phu caa bt dong san dugc coi nhu bit dong san;
2. Quyen hudng hoa loi, l¢i tic d6i véi nhiing bat dong san va vat phu ndi trén trong thoi gian ¢6 quyén
huéng hoa loi, 1¢i tuic. Phin tai san tang thém cua bit dong san thé chdp cung thuoc tai san thé chip”.

12 Bui Thi Thanh Hing, “Quyén hudng dung trong Bo luat Dan sy nam 2015”, Hoi thio “Quy dinh cia B¢
lugt Ddn sy (BLDS) nam 2015 vé mgt s6 quyén khdc déi véi tai san - yéu cdu dat ra ddi vdi vigc trién khai thi hanh
va hoan thién h¢ théng phap ludt”, ngay 2/11/2017 ctia Bo Tu phdp, 2017, tr. 32.
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Trudng hgp nguoi huéng dung st dung hoa lgi, 161 tic ti tai san huéng dung
dé bao dam thuc hién nghia vu di dugc ghi nhan tai khoan 2 Piéu 11 cua Nghi dinh
21/2021/ND-CP Quy dinh thi hanh B¢ luat Dan sy vé bio dam thuc hién nghia
vy, theo dé: “Hoa lgi, 161 tiic hoic tai san khdc ¢6 dugc tui viéc khai thdc, st dung tai
san [a d6i1 tuong cua quyén huéng dung dugc dung d€ bao dam thuc hién nghia vu”.
bieu 295 BLDS niam 2015 veé tai sin bao dam cho thdy luat khong cim dung tai san
huéng dung dé€ bio dam thuc hién nghia vy, mién sao tai sin dé thudc s6 hiiu caa
bén biao dam (trit truong hop cam giu tai san) va ddp ung cdc dieu ki¢n veé tinh xdc
dinh cung nhu gid tri caa tai sin. Do d6, nguoi huéng dung khong thé 1a bén dung
tai san huéng dung dé€ bao dam thuc hién nghia vu vi khong phai chu sé htiu tai san,
ma chi chu s6 hiiu ¢6 quyén nay. Ngudgc lai, chu s6 hiiu tai san khong thé st dung
hoa loi, loi tiic phdt sinh trong thoi han huéng dung dé bio dam thyc hi¢n nghia
vy, vi theo Pieu 264 BLDS niam 2015 thi cdc hoa lgi, 1¢1 tic nay thuédc sé huu caa
nguoi hudng dung.

Truong hgp phai xi 1y tai sin bao dam nhin chung khong khdc biét nhiéu so véi
trudng hop chung, nhét Ia khi thoi diém xt Iy hoa Igi, 1¢i tiic con trong thai han huéng
dung, vi ngudi huéng dung la chu s6 huu day da d6i véi hoa loi, loi tic. Néu hoa loi,
loi tic duge dung dé bao dam bi chuyén héa thanh tai sin khdc nhu trudng hop ngusi
huéng dung chi dugc hudng gid tri theo quy dinh tai Biéu 264 BLDS nim 2015 thi
bén nhan bdo dam sé xu ly tai san chuyén héa tii hoa lgi, 11 tiic. B61 vi lic nay chinh
bén bao didm cung khong ¢ quyén sé htiu toan b hién vat ma chi duge hudng gid
tri ctia hoa 11, 161 tiic thu duge tuong tng véi thoi gian ngusi dé duge quyén hudng
dung. Viéc bén bio dim st dung hoa l¢i, loi tiic chua hinh thanh dé biao dam thuc hi¢n
nghia vu khong mau thun véi diéu kién tai san phai thuoc sé htiu cia bén bio dam.

Truong hop chu s hiiu bao dam thyc hién nghia vu biang tai sin dang do ngusi
khic hudng dung thi mot trong nhung nghia vy cia chu sé hou 1a “khong duge can
trd, thuc hién hanh vi khic gay kho khin hoic xam pham dén quyeén, lgi ich hgp phdp
cua nguoi huéng dung”, quy dinh tai khoan 3 bi¢u 263 BLDS nam 2015. Cé nhting
bi¢n phdp bio dim doi hoi giao tai sin bao dam cho bén nhan bao dam, nhu cam cé6,
dat coc... va ditu nay sé gay kho khin, tham chi la cin tré ngusi huéng dung thuic
hién quyén ctiia minh. Vi vy, chi nén cong nhan cho chu sé htu quyén thé€ chip tai
san huéng dung, bi¢n phdp bao dam khong yéu ciu giao tai san cho bén nhan bao dam.
Trong khi mét s6 bién phdp bao dam cho phép trii tryc tiép tai sin bio dam dé thyc
hi¢n nghia vy, thi viéc thé chap can ¢6 phuong thiic xti ly tai san thich hop. Liic nay sé
dan dén xung dot loi ich gita nguoi hudéng dung va ngusi nhan bao dam — nhting cha
thé déu c6 quyeén doi véi tai san.

Chung t61 cho ring can uu tién bio vé quyén ctua ngusi huéng dung khi xay
ra xung doét 161 ich véi ngusi nhan bio dam. Bai 1g, tai san dugce goi la d61 tugng ctua
quyén huéng dung khi quyén huéng dung da duge xdc lap, ma theo bieu 259 BLDS
nam 2015 thi “quyén huéng dung di dugc xdc 1ap ¢6 hiéu luc d6i véi moi cd nhén,
phdp nhan, trii truong hop luat lién quan c¢6 quy dinh khic”, nghia Ia hi¢u luc déi
khdng cta quyén huéng dung xudt hién dong thoi véi quyén hudng dung, trii ngoai
1¢ ctia luat. Tu d6 cho thdy, trong moi tinh huéng ngudi thu ba nhan tai sain bao dam
la d6i1 tugng cua quyén hudng dung thi quyén hudng dung da phdt sinh hi¢u luc déi
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khdng véi ngusi nay va viéc ngudi nay van tham gia giao dich bao dim dong nghia
v6i viéc chdp nhan chiu rdi ro. Cu thé, khi xt Iy tai sin huéng dung ma quyén huéng
dung chua chim duit thi bén nhan bio ddm chi ¢é “hu quyén” d6i véi tai san, con
“thuc quyén” van do ngusi huéng dung nim git. Ly do 1a ngay ca cha s6 hou khi da
xdc lap quyén hudng dung cho nguoi khdc thi cting khong con day du cdc quyén ning
chiém huu, stt dung va dinh doat tai san ntia béi moét phian quyén cuaa chu s6 hou da
chuyén qua cho nguoi c6 quyén huéng dung cic hoa lgi, 161 tic thu dugc tir tai san Ia
déi tugng cia quyén huéng dung.”

2. Thuc hién quyén hudéng dung trong mdéi quan h¢ voi nguoi thu ba ngoai
hop dong

bieu 259 BLDS nam 2015 quy dinh: “Quyén huéng dung di dugc xdc lap co
hi¢u lyc d61 vé1 moi cd nhan, phdp nhan, trii trusng hop luat lién quan ¢é quy dinh
khdc”. Tuy nhién, quyén s6 htiu cia chu sé htiu cting ¢6 hi¢u luc d6i véi moi cd nhan,
phdp nhan. biéu nay din dén viéc khi thuc hién quyén huéng dung ma phdt sinh trich
nhiém phdp ly véi ngudi thi ba lién quan dén tai sin huéng dung thi can lam r6 méi
quan h¢ phdp ly nay sé phdt sinh véi chu s6 hiiu hay ngusi huéng dung. No61i dung nay
tap trung vao ba vin dé chinh: (i) Trich nhiém boi thuong khi tai sin huéng dung gay
thi¢t hai; (i) Trich nhi¢ém caa nguoi thu ba giy thi¢t hai cho tai sin huéng dung; va
(i1) Nghia vu tai chinh déi vdi tai san huéng dung.

2.1. Trdch nhiém boi thuong khi tai san huéng dung gdy thiét hai

Phdp luat dan su hién hanh caa Viét Nam da ¢6 quy dinh vé trdch nhiém boi
thuong thiét hai do tai san giy ra. Khoan 3 Pieu 584 BLDS nim 2015 quy dinh nguyén
tic chung “trutng hop tai sin gay thiét hai thi chu s6 hiiu, ngusi chiém hiiu tai sin phai
chiu trdch nhiém boi thudng thiét hai...”. Theo dé, trong trudng hop tai san giy thiét
hai thi trach nhi¢m bo1 thuong sé thudc veé chu sé htiu hoic ngudsi chiém huu. Vi quyén
hudéng dung [a quyén ctia chu thé duge khai thic cong dung va hudng hoa loi, 1¢i tic
déi vdi tai san thudce quyén sé huu ctia cha thé khic nén trong thoi gian huéng dung thi
nguol hudng dung la ngusi chiém hitiu déi véi tai sin. Do dé, mot trong nhiing vin dé
phdp ly duge dit ra la trong trudng hgp tai sin huéng dung giy thiét hai cho ngusi thi
ba trong thoi gian huéng dung thi trdch nhi¢ém dé1 véi nguoi bi thiét hai thudc vé nguoi
huéng dung (véi tu cdch la ngusi dang chiém huu tai san) hay chua s6 huou.

béi véi cic quy dinh boi thuong thiét hai do tai san gy ra trong trudng cu thé thi
BLDS nim 2015 quy dinh vé 4 trusng hop: (i) Boi thuong thiét hai do ngudn nguy
hiém cao do gy ra (bieu 601); (ii) Boi thusng thiét hai do suic vat giy ra (Pieu 603);
(i1) Boi thudng thiét hai do cay c6i giy ra (Diéu 604); va (iv) Boi thuong thiét hai do
nha ctia, cong trinh xay dung khdc giy ra (Diéu 605).

Nhing quy dinh boi thudng thiét hai do tai san 1a ngudn nguy hiém cao do va
do stic vat gy ra la ¢ nhting diém tuong dong trong xdc dinh ngudi ¢6 trich nhiém
bo1 thuong khi tai san gy thiét hai 1a cha s6 hiiu, tuy nhién néu cha sé hiu da giao
tai san cho nguoi khdc chiém htiu thi nguoi nay phai boi thuong khi tai sin gay thiét
hai. Khodan 2 biéu 601 BLDS nam 2015 quy dinh: “...néu chu s6 hiiu da giao cho
nguoi khic chiém hiiu, stt dung thi nguoi nay phai boi thuong, trii trusng hop cé

13 Poan Thi Phuong Diép, Nguyén Thi Quy Vy, “Mdi quan hé gitia quyén hudng dung va quyeén sé huu
tai san dudi gdc nhin so sdinh”, Tap chi Nghién aiu Ldp phap, s6 20(420), 2020.



42 TAP CHI KHOA HQC PHAP LY VIET NAM SO 02(198)/2026

thoa thuan khic”, va khoan 1 Biéu 603 BLDS nam 2015 quy dinh “...ngusi chiém
huu, st dung sdc vat phai boi thuong thiét hai trong thoi gian chi€ém htiu, st dung
suc vat”. Nhu viy, trong trudng hgp tai san gay thiét hai [a nguon nguy hiém cao do
hoic stc vat thi ngusi chi€ém huu tai san la ngusi huéng dung ¢6 trich nhiém boi
thuong thi¢t hai.

Tuy nhién, trong quy dinh boi thuong thi¢t hai do tai san la ciy c61, nha cua,
cong trinh xay dung khdc giy ra thi Bieu 604, 605 lai khong phan dinh ro truong
hop trdch nhiém cta cha s6 hau hay ngusi chi€ém htu. Cu thé, Bieu 604 va 605
BLDS nim 2015 quy dinh “chu s6 hiiu, ngusi chiém hiiu, ngusi duge giao quan ly
phai boi thuong thiét hai do cay c6i gay ra” va “chu sé htiu, nguoi chi€ém htiu, nguosi
dugc giao quan ly, sui dung nha ctia, cong trinh xiy dung khdc phai boi thuong thiét
hai do nha cua, cong trinh xay dung khdc d6 gay thiét hai cho nguoi khic”. Ngoai
bdn loai tai san dugce quy dinh tai Diéu 601, 603, 604, 605 BLDS nam 2015 néu trén
thi truong hop cdc tai sin khdc gay thiét hai sé dp dung quy dinh chung tai tai khoan
3 biéu 584 BLDS nam 2015, theo d6 “truong hop tai san giy thiét hai thi cha s6
htiu, ngusi chi€ém htiu tai san phai chiu trdch nhiém boi thusng thiét hai...” C6 thé
thiy cdc truong hgp nay khong 6 su uu tién trich nhiém gitia cha sé htiu va nguoi
chiém hau. Do dé, khé ¢6 thé 4n dinh trong truong hop cdc loai tai san nay giy ra
thi¢t hai thi chu s6 htiu hay ngusi chiém huou sé phai chiu trich nhiém boi thuong.
C6 tdc gia cho ring trudng hgp nay “nén cho phép ngusi bi thiét hai duge lya chon
chu sé htiu hay nguoi chi€ém hau boi thuong thiét hai va, sau khi boi thuong thiét
hai, chung ta can ban thém veé viéc ai 1a ngudi chiu trdch nhi¢m cudi cung (d€ ngusi
kia dugc yéu cau hoan tra)”."

Phdp luat ctia Phdp theo hudng xdc dinh nguoi nao “git” tai san thi ngudi d6 chiu
trich nhiém boi thudng thiét hai do tai sin giy ra va, trong truéng hgp cé quyén hudng
dung, “viéc tao lip quyeén hudng dung din dén chuyén giao viéc giti tai san” nén nguoi
6 quyén huéng dung a ngusi ¢6 di cic quyen ning ctia ngudi gitt tai san.'> O day,
“trong moi quan hé véi ngusi thi ba, ngudi ¢é quyén huéng dung chiu trich nhiém
boi thuong déi véi thiét hai do tai san giy ra vdi tu cdch 1a ngusi git tai san”.'® Nhu
vay, khi tai san giy ra thi¢t hai, ngudi ¢6 quyén hudng dung 1a ngudi chiu trich nhi¢m
boi thudng thiét hai vi “ngudi ¢ quyén huéng dung kiém sodt thuc thu déi tugng cta
quyén huéng dung”."”

Chuing toi cho rang, ban than ngudi dang chiém hau déi véi tai sin Ia cha thé ¢6
quyén va nghia vu déi véi viéc quan ly déi vdi tai san nén trudng hop tai san giy thiét
hai thi chu thé chiu trich nhi¢m boi thudng phai Ia nguoi chiém htiu tai san. P61 véi
tai san dang trong thoi gian hudng dung thi ngusi huéng dung c¢é nghia vu “gitt gin,
bao quan tai san nhu tai san cia minh” nén néu tai san gy ra thi¢t hai thi nguoi huéng
dung phai ¢6 trdch nhi¢m boi thusng. Néu xdc dinh chu s6 hou chiu trdch nhi¢m do
tai sdn gy ra trong khi ban than chu s6 htiu khong nim giti, quin ly tai sin trong thoi
glan huéng dung, theo chung t61, la khong phu hop.

14 Dé Vin Dai, “Quyeén hudéng dung nhin tii phdp luit vé boi thuong thiét hai”, Hoéi thao khoa hoc: Quy
dinh vé tai sdn trong B¢ ludt Ddn s 2015 va dnh hudng ciia né dén cdac quy dinh khdc ciia phdp ludgt Viét Nam cia
truong Bai hoc Lugt TP. Ho Chi Minh, 2017, tr. 64.

15 G. Viney va P. Jourdan, Les conditions de la responsabilité, Nxb. LGDJ, 2006, phan s& 688.

16 Chr. Atias, Droit civil-Les biens, Nxb. LexisNexis, 2014, phan s¢ 235.

17 E. Mackaay va S. Rousseau, Analyse économique du droit, Nxb. Dalloz va Thémis, 2008, phan s¢ 862.
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2.2. Trdch nhiém cia nguoi thit ba gdy thiét hgi cho tai sin huéng dung

bieu 170 BLDS nam 2015 quy dinh cho phép chu s6 htiu hoic chu thé ¢6 quyén
khdc d6i vdi tai san (trong d6 ¢6 ngudi hudéng dung) duge quyén yéu cau ngudi ¢
hanh vi xdm pham dén quyén phai boi thuong, theo d6 dieu luat quy dinh “Chu s6
htiu, chu thé ¢6 quyén khic d6i vdi tai san ¢ quyén yéu cau ngudi ¢6 hanh vi xam
pham quyén s6 htiu, quyén khdc d6i vdi tai san boi thuong thiét hai”. T4t nhién, nguoi
gay thi¢t hai chi phai boi thusng déi véi cdce thiét hai thuc t€ ma hanh vi vi pham cta
ho giy ra d61 véi tai sin hudng dung, va déi véi mot loai thiét hai thi nguoi gy thiét
hai chi phai boi thusng mét [in cho chu thé bi thiét hai.

Tuy nhién, trén tai san huéng dung thi c6 dén hai chu thé bi anh huéng khi tai
san bi xAm pham [a ngusi huéng dung véi tu cich la ngusi duge thy huéng lgi ich gin
lién vdi tai san va chu s6 htiu véi tu cdch [a nguoi ¢6 quyén bi han ché déi vai tai san.
Ca chu s6 hutu va ngusi huéng dung déu ¢6 nhiing quyén lgi va trich nhiém déi véi
tai san nén viéc phan dinh ro rang vé quyeén duge boi thuong khi tai sin bi xAim pham
sé giip han ché€ cic tranh chip lién quan dén thuc hién quyén huéng dung va giip
quyén huéng dung c6 thé phidt trién hon. Cin cu vao cdc thiét hai do tai san bi xAm
pham tai Bieu 589 BLDS nim 2015, ¢6 thé xdc dinh trich nhiém boi thudng thiét hai
cua ngudi thu ba khi xAm pham tai sin cho chu s6 htiu hay ngusi huéng dung. Cu thé:

Thit nhdt, d61 vdi tai san bi mit, bi huy hoai hodc bi hu héng, chi ¢6 thé thay thé
tai san bi mat, bi huy hoai hoac bi hu hong biang tai san khdc Ia tién hay tai san tuong
duong. T4t nhién, néu viéc boi thudng bing cdch thay th€ moét tai sin khdc tuong
duong thi viéc xt Iy cho phép ngusi huéng dung duge tiép tuc hudng dung déi véi
tai san thay thé€ va hoan tra lai tai san nay cho chu sé huiu khi hét thoi han huéng dung
Ia cong bang va phut hgp. Tuy nhién, trén thuc t€ viéc boi thudng bang tai san tucng
duong 1a ¢6 thé xdy ra nhung la rit hi€m"™ va viéc boi thudng bang tién tuong duong
VOl gid tri tai san [a phé bién hon. Nhung vin dé dit ra [a nguoi giy thiét hai sé boi
thudng cho chu s6 huu hay nguoi huéng dung tai san? Béi 1€, ngusi huéng dung dang
¢6 quyeén huéng nhiing loi ich tii tai san, con chu s6 hiiu sé khong thé ¢6 duge tai san
sau khi hét thoi han hudng dung (theo Pieu 242 BLDS niam 2015, “khi tai san dugc
tiéu dung hodc bi tiéu huy thi quyén s6 hiiu d6i vdi tai san d6 chdm duit”) nén ca hai
chu thé déu bi anh hudng khi tai san hudng dung khong con. Do do, trong Iic BLDS
nim 2015 khong ¢ quy dinh ro thi viéc boi thudng nén dp dung theo nguyén tic cong
bing Ia ¢a hai dugce boi thusng theo gid tri cdc quyén ma ho c6 déi véi tai san.

An l¢ Phdp da gip phii tinh hudng nhu néu trén, cu thé chiing ta nghién ciu
vu dn sau: Thanh ph6 Libourne xAm pham t61 mét bat dong san dan dén phai phd bo
tal san nay. Thuc t& trén co s6 moét giao dich dan su (ting cho va phan chia tai san do
nguoi cha tién hanh), tai san nay c¢é quyén huéng dung thudc vé nguoi cha (6ng Henri
Magne) va quyén s6 htiu thuoc vé nhting nguoi con (Raymond, Pierre va Beaufort
Magne). Vé vin dé boi thuong thiét hai, Tham chinh vién (Toa t6i cao trong linh
viic hanh chinh) Phdp da xdc dinh muic thiét hai tuong duong vdéi gid tri cin nha la
400.000F va theo hudng chu sé htiu chi duge boi thudng muic tién trén sau khi trit di
10% tuong duong vdi gid tri cia quyeén huéng dung thudc vé ngusi cha.”

18 D6 Vin Dai, Ludt béi thuong thiét hai ngoai hop dong - Bdn dan va binh ludn ban dn, Nxb. Hong Puc - Hoéi
luat gia Viét Nam (xudt ban [an thu ba), 2016, Ban dn s6 42-44.

19 CE 8/7/1992, req. n° 90581, Cne de Libourne ¢/C* Magne, Lebon; D. 1993. Somm. 150, obs. P. Bon et
Ph. Terneyre - Dan theo D6 Vin Dai, tldd, 2017, tr. 50.
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Thit hai, d61 véi loi ich gin lién vdéi viée st dung, khai thdc tai san bi mat, bi giam
sut, Dieu 257 BLDS nam 2015 quy dinh “quyén huéng dung Ia quyén cua chu thé
dugc khai thdc cong dung va hudng hoa g1, 161 tiic d61 vdi tai sin thudc quyeén sé hitiu
cua chu thé khdc trong mot thoi han nhit dinh”. Phan 1¢i ich nay nén duge boi thuong
cho nguoi hudng dung tuong uing véi thoi gian huéng dung con lai cua ngusi hudng
dung béi phin thi¢t hai nay duge xdc dinh tuong tng vdi nhiing 161 ich ma nguoi
huéng dung ding dugc hudng déi vdi tai san trong thoi han huéng dung

Thit ba, vé chi phi hop ly dé sia chua, khic phuc thiét hai véi tai san, day la
“trudng hop tai san bi xAm hai van con nhung bi mit hodc gidm sut gid tri si dung
trong tinh trang van c¢6 thé khoi phuc lai tinh ning vén ¢ ctia né thong qua viéc stia
chta” .2’ Khi khoi phuc lai tai san, ching ta phdi bo ra chi phi va, trong truéng hop
nay, la “chi phi hop ly dé khic phuc thiét hai” duge boi thusng (khoin 3 Dieu 589
BLDS nam 2015). Viéc xdc dinh ngudi huéng dung hay chua s6 hou duge yéu cau
bo1 thudng déi véi chi phi nay can xem xét nghia vu ctia chu sé huu (khoian 4 bieu
263 BLDS nam 2015) hay nguoi huéng dung (khoan 4 Dieu 262 BLDS nim 2015)
d6i vdi tai san khi tai san bi hu hong. Néu la cic hu héng anh huéng ding ké dén
phan 16n cong dung, gid tri cta tai san thi chu s6 htiu duge boi thudng, ngugce lai thi
ngudi hudéng dung duge boi thusng.

2.3. Nghia vy tai chinh vé tai sin

bieu 264 BLDS nam 2015 quy dinh vé viéc cong nhin quyén s6 huu cdc hoa l¢i,
lo1 tuic thu dugc ti tai san 1a d61 tugng ctia quyen hudng dung trong thoi gian huéng
dung va cho phép nguoi huéng dung duge hudng gid tri thu dugc tit hoa lgi, lgi tiic
tuong ting vdi thoi gian nguoi dé duge hudéng dung dén khi quyén hudng dung chim
duit ma chua dén ky han thu hoa lg, lgi tic. Tuy nhién, ditu luit nay chua quy dinh
cdc khoan thué, phi phdt sinh trong qud trinh thu hoa lgi, 161 tiic.

Lién quan dén cdc khoan thué, phi nay, BLDS Coéng hoa lién bang Pic quy
dinh: “Nguoti huéng dung phai chiu chi phi lién quan dén tai sain huéng dung trong
qud trinh huéng dung. Dong thoi, nguoi nay cang phai chiu chi phi stia chtia va cai tao
tai san trong pham vi ching la mét phan cua qud trinh bao dudng thong thuong. Ngoai
ra, nguidi huéng dung cting phai chiu cdc chi phi cong cong lién tuc déi vdi tai san la
d6i tugng cia quyeén huéng dung ngoai trii cdc khoan phi bat thusng khdc”.?' Tuong
ty, P1eu 485 BLDS bang Louisiana (My) quy dinh: “Nguoi huéng dung ¢ nghia vu
phii tra cdc khodn phi dinh k¥, ching han nhu thué tai san, c6 thé dugce dp dung, trong
thai gian ngusi d6 huéng quyén huéng dung.”* Nhu vay, phdp luat dan sy cua Cong
hoa lién bang Pric hay bang Louisiana (My) quy dinh 16 trich nhiém cua ngusi huéng
dung phéi chiu chi tra cic khoan thué, phi lién quan, chi khong phai trich nhiém cta
chu s6 hou tai san.

O Phip thi cdc nghia vu tai chinh nay lai ¢6 tich biét gitia chu sé htiu va nguoi
huéng dung. Theo d6, Dieu 609 BLDS Phép quy dinh: “Déi véi cdc khoan nghia vy
tai chinh ddnh vao tai san trong thoi gian ton tai quyén hudng dung, thi cha sé hou tai
san va ngudi huéng dung phai déng gdp theo quy dinh nhu sau: (1) Chu sé hau phai
thanh todn cdc nghia vu tai chinh d6i vdi tai san, con nguoi huéng dung phai tra cho

20 Hoc vién Tu phdp, Gido trinh Ludt ddn sy, Nxb. Cong an nhan dan, 2007, tr. 457.
21 biéu 1041, Dieu 1047 BLDS Cong hoa lién bang Pric nim 1896.
22 bitu 485 BLDS bang Louisiana (My).
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chu sé hitiu tién 1ai caa s6 tién thanh todn nghia vu tai chinh d6; (i) Néu ngusi huéng
dung uing trudc tién ndp thi c6 quyén yéu cau chu sé htiu hoan lai s6 tien d6 khi quyén
huéng dung chim dut”. Nhu vay, 6 Phdp thi cha sé htu phéi thanh todn cdc khoian
thué, phi lién quan d6i véi tai san, con nguoi huéng dung thanh todn tién 1ai phdt sinh
trén cc nghia vu tai chinh lién quan dén tai san cho cha s6 huiu.

Chuing toi cho ring khi quyén hudng dung duge xdc lap trén mot tai san thi chu
s6 htiu da mit di nhang 161 ich vé mat kinh t€ trong viéc khai thic d6i véi tai san, ma
cdc khoan thué, philién quan dén tai sin thong thuong sé xudt phdt tii viéc moét chu thé
chi trd cho nhung lgi ich phdt sinh tir tai san d6, vi du nhu thué stt dung dit, thu¢ bao
vé moi trudng. .. Do d6, viéc chi trd cic khoan thué, phi lién quan d6i vdi tai san trong
thoi gian hudéng dung nén phai do ngusi huéng dung chiu trach nhiém mdi phit hop
va cong biang. Piéu nay ctung sé duge dp dung d€ gidi quyét déi véi nhiing trudng hop
fai sin phdt sinh quyén hudng dung nhung khong xdc dinh duge chu sé hiiu (chang
han phit sinh theo quy dinh cta luat). Trong truong hop nay, viéc xdc dinh nguci
huéng dung phai thuc hién cdc nghia vu thué, phi lién quan dén tai san sé phut hop va
han ch¢ duge nhung thit thodt. @
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