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Tom tat
Trong tai la phuong thic gidi quyét tranh chdp ngoai toa dn hi¢n da tré nén rdt phd bién va dugc cdc bén
trong quan hé thuong mai wu tién lya chon béi ddc thit nhanh chong, hiéu qud va phdt huy t6i da y chi tu
do théa thudn ciia cac bén. Trudc sy phdt trién cia cong nghé s6, cdc co ché giai quyét tranh chdp mdi mang
nhimng ddc diém tuong dong véi trong tai truyén thong xudt hién d¢ ddp ving nhu cdu cia nén kinh t¢ 6
da dat ra nhiéu vdan dé phdp ly thii vi. Trong bai viét nay, tdc gid sé gidi thiéu co ché gidi quyét tranh chdp
Kleros, dugc xdy dung trén nén tang chudi khéi va phdn tich vi sao Mexico da cong nhdn va cho thi hanh
mgt phan quyét dugc tao ra béi co ché nay vdi tu cach la mét phan quyét trong tai.

Tu khoa: Kleros, trong tai phi tdp trung, cdng nhdn va thi hanh phdn quyét trong tai, chudi khdi

Abstract
Arbitration is an alternative dispute resolution method that has become increasingly popular and is preferred
by parties in commercial relationships due to its speed, efficiency, and the ability to maximize party
autonomy. With the advancement of digital technology, new dispute resolution mechanisms that share
similarities with traditional arbitration have emerged to meet the needs of the digital economy, raising
interesting legal questions. This article introduces the Kleros dispute resolution mechanism, built on
blockchain technology, and analyzes why Mexico has recognized and enforced an award issued by this
mechanism as an arbitral award.
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1. So lugc ve Kleros

Hién nay dang ton tai mot s6 co ché giai quyét tranh chip trén nén ting chudi
khéi (blockchain),' trong d6 Kleros la co ché phdt trién nhit va duge dé ciap nhieu
nhit.? Kleros dugc phan tich theo chiéu hudng Ia mot co ché trong tai mdi hoic co
ché& hd tro trong tai truyén théng.> Tinh dén thdng 11/2021, Kleros da dugce st dung

1 “Blockchain la mot cong nghé luu trit va truyén tii thong tin mét cdch bio mat, ddng tin cay va minh
bach. Céc thong tin dugc luu tru trén blockchain dudi dang cdc khéi (block), moi khéi lien két véi nhau
thong qua cdc ma hda s¢ (hash), tao thanh mot chudi lien két (chain) khong thé sua déi. Viéc st dung ma
hda s6 gitp bao vé tinh toan ven cua di liéu, dong thai day 1a co ché cong khai va minh bach giip cdc
giao dich trén blockchain dugc thuc hi¢n mét cdch minh bach va ddng tin cay.” Xem Don Tapscott, Alex
Tapscott, Blockchain Revolution: How the technology behind bitcoin is changing money, business, and the world,
Penguin Random House LLC, 2016.

2 Yannick Gabuthy, “Blockchain-based dispute resolution: Insights and challenges”, Games, Vol. 14(3),
2023, DOI: https://doi.org/10.3390/g14030034

3 Colin Rule, “Smart contracts, Kleros, and new arbitration platforms: What already works and where practice
is heading”, Kluwer Arbitration Blog, 2021, https://arbitrationblog.kluwerarbitration.com/2021/03/03/
smart-contracts-kleros-and-new-arbitration-platforms-what-already-works-and-where-practice-is-
heading/, truy cap ngay 7/6/2025.
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dé giai quyét khoang 1.000 tranh chdp véi 14.000 ngusi dung di ding ky.* Cdc s6
li¢u théng ké lién quan dén du dn déu minh bach va lién tuc dugce cong bé trén trang
web, cung cip thong tin day du vé muic do phdt trién va trién vong ctia co ché nay.”
1.1. Cdch thiic vdgn hanh cia Kleros

Kleros dugce van hanh theo hgp dong thong minh® trén nén ting chudi khéi
ctia Ethereum. Mét hgp dong thong minh dugce cdc bén xay dung theo nhu cau cua
minh trén giao dién ting dung Dapp ctia Kleros dé dua tranh chip vao hé théng caa
Kleros. Nguoi dung Ia cic bén tranh chdp va nguoi gidi quyét tranh chip (boi thim
vién) phai dung tién phdp dinh (vi dy, d6 la My, tién dong Viét Nam...) mua tién
a0 cua Ethereum (dong ETH), sau d6 dugc déi thanh tién dién ti Kleros pinakion
(PNK).” PNK Ia don vi tién t¢ dugc st dung trong hé théng Kleros.

Cic bén tranh chip cung nhu nguti mudn tré thanh boi thim vién phai tra
mot khoan phi PNK nhit dinh dé€ tham gia vao h¢ théng gidi quyét tranh chip
nay.® Khi boi thim vién c¢6 két qua biéu quyét trung vdi da s6 din dén két qua
cudi cuing, thi ngusi nay sé duge hoan tra phi PNK kem phan thuéng bing PNK.
Bén thua kién mit khoan phi da nop dé€ khéi kién, dong thoi phai chiu moi chi phi
phidt sinh tit qud trinh xét xu, bao gom ca phi bdi thim vién va chi phi xu ly giao
dich trén chudi khéi trong khi bén thing kién dugce hoan tra PNK va phdn quyét
¢6 161 cho minh.’

Nhu vay, budc dau tién dé€ su dung Kleros 1a thao tdc tuong tu nhu viéc nap
tién vao vi dién ti. D€ tham gia vao hé théng gidi quyét tranh chip, ngudi ta can
biét cdch su dung vi tién dién ti caa Kleros, biét cich mua tién a0 ETH va trao d6i
ching mot cdch hi¢u qua."

1.2. Thi tuc lya chon boi thdm vién

Nguoi gidi quyét tranh chip trong co ché Kleros duge goi 1a boi tham vién
(juror). Ngusi mudn tré thanh boi tham vién sé tu ding ky vao nhiing toa dn (courr)
tuong ung vdi nhiing linh vuc cu thé va dit cuge token (PNK). Boi thim vién duge
thuat todn cua Kleros lya chon ngiu nhién tit nhiing ung vién da ding ky."

4 Federico Ast, “Kleros Project Update - February 20227, Kleros, 2022, https://blog.kleros.io/kleros-
project-update/, truy cap ngay 30/02/2025.

5 S6 licu théng keé veé s6 luong tranh chdp da gidi quyét, s6 luong boi thdm vien dang hoat dong, téng s¢
PNK dugc staking trong hé théng, téng s6 PNK da dugc phan phdi lai, va téng s6 Ether da trd cho boi
thim vién dugc lién tyuc cap nhat tai trang cha cua Kleros (https://kleros.io/). Ngoai ra, Kleros cting cung
cdp cap nhat tinh hinh dy dn cda minh nim 2024 (xem Federico Ast, “Kleros Project Update 2024”,
Kleros, 2022, https://blog.kleros.io/kleros-project-update-2024/, truy cap ngay 30/02/2025) va dinh ky
cong b minh bach cic bdo cdo tai chinh (xem Kleros, “Treasury Reports”, Kleros, 2022, https://kleros.
io/treasury/, truy cap ngay 30/02/2025].

6 Hop dong thong minh (smart contract) duge dinh nghia Ia mot chuong trinh mdy tinh ty dong héa va thyc thi
cdc dieu kién cua moét hop dong truyén théng. Smart contract dugce thiét k& dé tu dong kich hoat va thuc thi
cdc dieu khoan cia hgp dong khi nhung ditu kién cin thiét duge ddp ting. Xem Andreas Antonopoulos, Gavin
Wood, Mastering ethereum: Building smart contracts and Dapps, O'Reeilly Media, Inc, 2018, tr. 27.

7 James Metzger, “Decentralized justice in the era of blockchain”, International Journal of Online Dispute
Resolution, Vol. 5(1-2), 2018, DOI: https://doi.org/10.5553/IJODR /235250022018005102008

8 Kleros, “PNK Token”, Kleros, https://docs.kleros.io/pnk-token, truy cip ngay 7/6/2025.

9 Kleros, “Clément Lesaege, Federico Ast, and William George”, Short paper v1.0.7, September 2019, tr. 13,
https://kleros.io/static/whitepaper_en-8bd3a0480b45¢39899787¢17049ded26.pdf, truy cap ngay 7/6/2025.

10 Kleros, tldd (9).

11 Kleros, tldd (10), 2019, tr. 5.
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Trong giao dién trang web cua Kleros, ngudi dung chon “tdva”"* dé lua chon
loai tranh chdp ma minh mudén tham gia xét xu va tién hanh dit coc moét s6 lugng
PNK tuy y theo mong mudn, tuy nhién mot s6 loai tranh chip ¢é yéu cau s6 PNK
t61 thiéu. Cang dit coc nhiéu PNK thi kha nang duge chon lam boi thim vién cang
cao. Boi tham vién sé nhan duge phian thuéng bang PNK tuong ting vdi ty 1é dit coc
cua minh néu két qua biu quyét thudce da s¢ din dén phin quyét cudi cung. Tuong
ty, boi thim vién dua ra biéu quyét thuoc thiéu s6 sé bi miat mot phan PNK da coc
va giam co hoéi duge lya chon trong tuong lai."?

Nhu vay, dé tré thanh boi thim vién, Kleros chi yéu ciu ngusi dung dat coc
PNK, khong yéu ciu vé bang cip, trinh do hay kinh nghiém phdp luat. Li¢u dieu
nay ¢6 tao ra sy bi€u quyét tuy tién? Nguoi sing lap Kleros di tao ra co ché nay duya
trén nguyén tic Diém hoi tu (Schelling point). Khdi niém Schelling point dugc nha
kinh t¢€ hoc Thomas Schelling dua ra vao nam 1960." Theo d6, khi ngusi ta dugce
yéu ciu phai dua ra mot lua chon d€ dat duge két qua téi uu, trung véi s6¢ dong ma
khong cin trao d6i hay théa thuan trude thi ho ¢6 xu hudng sé van dung moi kha
ning va du dodn ctia minh dé dua ra quyét dinh. Vi dy, khi dugce yéu cau dén mot
noi 6 tha do Moscow, Nga ma khong xdc dinh dia diém trude, nhi¢u ngusi cd xu
hudng sé nghi dén Quing trusng Do vi day la moét trong nhiing dia danh néi tiéng
nhit. Trong hé thong Kleros, cdc boi tham vién déu tham gia véi dong luc kinh &,
déu mudn nhan phan thuéng, vi thé ho sé van dung kha ning cua minh d€ xu ly
tranh chdp dya trén bing ching ma ho tin 1a hop ly nhiét, sit vdi lé thudng va cong
biang nhit. Co ché phat (trii moét ti 1¢ PNK da coc) cta Kleros khi boi thim vién biéu
quyét khong trung véi da s6 ctung khién cdc boi thaim vién phai can nhic ky luong,
trainh quyét dinh tuy tién.

Ve danh tinh ctia boi thim vién, cdc bén trong tranh chip khong biét danh tinh va
cung khong ¢é quyén lua chon nguoi giai quyét tranh chdp ctia minh. Trong Kleros,
khong thé xdc minh danh tinh, trinh do hay kinh nghiém cta boi tham vién. Yéu ciu
duy nhit Ia dit coc PNK va dugce lya chon ngiu nhién theo s6 PNK di coc.”

1.3. Co ché thyc thi phdn quyét tao ra béi hé thong Kleros

Phdn quyét trong mét vu tranh chip gidi quyét béi Kleros 1a két qua biéu quyét
theo da s§ caa cdc boi thaim vién. Phin quyét ¢6 thé duge thuc thi theo hai cich:
(i) tu dong thuc thi, ching han nhu h¢ théng sé tu dong chuyén tién cho bén thing
ki¢n. Truong hgp nay yéu cau cdc bén da lap trinh va tich hgp co ché nay vao hop
dong thong minh ngay tii dau. (ii) Ngoai ra, phdn quyét cting ¢6 thé dugce si dung dé
cdc bén yéu cau cong nhan va cho thi hanh theo cdc quy dinh phdp luat truyén théng
cua cic qudc gia (vu viéc cu thé minh chiing cho trusng hgp phdn quyét Kleros duge
cong nhan va cho thi hanh nhu moét phdn quyét trong tai theo phdp luat quéc gia 6
Mexico sé duge phan tich 6 phan sau). Phdn quyét ¢6 thé bi khdng cdo khong gidi

12 Kleros, “My dashboard”, Kleros, https://court.kleros.io/, truy cap ngay 7/6/2025.

13 James Metzger, tldd

14 Kleros, “Clément Lesaege, William George, and Federico Ast”, Long paper v2.0.2, July 2021, tr. 2, https://
kleros.io/static/yellowpaper_en-8ac96b06£39f1926a28106ct624e3342.pdf, truy cap ngay 7/6/2025.

15 Federico Ast, William George, Jamilya Kamalova, Aayush Sharma, Youssef Aouidef, “Decentralized
justice: State of the art, recurring criticisms and next-generation research topics”, Frontiers, Vol. 6, 2023,
tr. 2, DOI: https://doi.org/10.3389/fbloc.2023.1204090
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han s6 Tan, tuy thudc vao kha ning tai chinh cta cdc bén. O Ian xét xd dau tién, s6

lugng boi thdm vién thudng la 3 va sé ting gip doi + 1 thanh 7, 15... trong nhting

Tan khdng cdo tiép theo.'® Tuy nhién, d€ trdinh lam dung, cdc bén cang khing cdo
thi phi s& cang cao vi h¢ théng phai chi trd cho s6 lugng boi thim vién nhiéu hon."”
1.4. Uu diém cia co ché Kleros

Thit nhdt, co ché gidi quyét tranh chdp aia Kleros ddam bdo tinh minh bach va phi tdp
trung. Tinh minh bach cta Kleros dugce thé hién ¢ yéu t§ ma ngudn md, tic toan bo
cdc thuat todn lién quan dén van hanh cting nhu toan b qud trinh giai quyét tranh
chip (tur dat coc token, lua chon boi thim vién, bo phiéu...) déu dugce cong khai dé
bit cu ai cting ¢6 thé kiém tra va moi thao tdc cung véi di liéu sé duge ghi lai trén
chudi khéi mot cich bit bién, khong thé bi can thiép hoic stia d61." Bén canh do,
vdi dac tinh phi tip trung, khong mot té chiic hoac cd nhan nao ¢d thé kiém sodt
hoat dong cua Kleros. Cong nghé phi tap trung ctia chudi khéi chinh la yéu t6 then
chét dam bio ring khong bén nao ¢6 thé can thiép vao bing chiing hoic thao ting
viéc lua chon boi thdm vién va cdc phdn quyét duge thuc thi ty dong bing hop dong
thong minh.

Nhiing yéu t6 trén gitip Kleros dam bao su cong bang va doc lap trong qud trinh
giai quyét tranh chip. Can nhan thic 16 rang co ché Kleros khong nhim thay thé toa
dn nha nudc, nén chuin myc “cong bing” ma nd theo dudi Ia khdc biét. Pai lugng
“cong bing” ma Kleros mang lai a dua trén sy dong thuan xa hoi (social consensis)
chu khong phai tinh dung luit theo chuin muyc phép ly cua cdc phuong thiic xét xu
truyén théng.'” Khi cdc bén lya chon Kleros dé gidi quyét tranh chap, su tu nguyén
tham gia dong nghia vdi viéc ho chdp nhan ban chit riéng biét cia co ché nay, bao
gom ca cdch tiép can “cong bang” dya trén dong thuin xa hoi. Bén canh d6, Kleros
dam bao tinh “doc lap” khoi bt ky sy kiém sodt nao nho dic thu phi tap trung va
dam bao tinh “doc lap” trong xét xi nhd vao sy can bang gitia g1 ich va rai ro. Mic
du Kleros khong gidi han s6 Ian khing cio nhung méi [in khdng cdo sé ting s lugng
boi thim vién va ting rai ro mat PNK nhiéu hon.? Tuic 1a, viéc khdng cdo lién tuc
tao ra chi phi ngay cang cao, trong khi loi ich khong chic chin tang theo.

Thit hai, tinh dn danh aia cdc bsi thdm vién. Cac boi thdm vién khi tham gia vao hé
théng Kleros chi duge nhan dién thong qua dia chi vi nhung khong thé biét ai diing sau
dia chi d6.*! Do d6, tham chi cic bén trong tranh chip ctung khong biét ngusi diing ra
gial quyét vu viéc cua minh la ai. Piéu nay lam cho Kleros khdc bi¢t véi cic phuong
thuic giai quyét tranh chdp truyén théng nhu trong tai hay toa dn. Theo tai li¢u chinh
thuc cua Kleros, danh tinh ctia cdc boi thdm vién duge giti 4n nhim ngan chin kha
niang bi héi 10, de doa hoic trd thi.”? Pong thai, co ché nay ctng gidi han viéc tiép can

16 Kleros, tldd (15), 2021, tr. 28.

17 Kleros, tldd (10), 2019, tr. 7.

18 Michael Nofer, Peter Gomber, Oliver Hinz & Dirk Schiereck, “Blockchain”, Business & Information
Systems Engineering, Vol. 59, 2017, tr. 183—187, DOI: https://doi.org/10.1007/512599-017-0467-3

19 Alesia Zhuk, “Applying blockchain to the modern legal system: Kleros as a decentralised dispute
resolution system”, International Cybersecurity Law Review, Vol. 4(3), 2023, tr. 351-364, DOI: https://doi.
org/10.1365/543439-023-00086-x

20 Kleros, tldd (15), 2021, tr. 7.

21 Kleros, Dispute Revolution: The Kleros handbook of decentralized justice, KLER OS.1O, 2020, tr. 276, https://
kleros.io/book/, truy cap ngay 28/02/2025.

22 Kleros, “Kleros FAQ”, Kleros, https://docs.kleros.io/kleros-faq, truy cap ngay 9/6/2025.
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thong tin ngoai pham vi bang chiing dugce cung cip trén hé théng, qua dé bio dam
ring cdc boi tham vién chi ¢6 thé dua ra biéu quyét dua trén nédi dung vu viéc. Viéc bd
phiéu mot cdch tuy tién, khong xem xét day du bang chuing, c6 thé dan dén viéc biu
quyét khdce véi s¢ dong va khién boi tham vién mit token PNK da dit coc.”

Thit ba, hiéu qud vé thoi gian va khong gian gidi quyét tranh chdp. Céc thu tuc t6 tung
don gidn va hoan toan online gitip tiét kiém thoi gian hon rit nhiéu so véi t6 tung tai
toa dn hoac trong tai. Theo moét thanh vién ctia nhém sdng lap Kleros, thoi gian giai
quyét vu viéc thong thuong cta Kleros 1a tit 5 dén 7 ngay, chi bing mot phan nho
thoi gian can thiét cia cic phuong thiic gidi quyét tranh chip truyén théng, c6 thé
mit vai thing hoiac thaim chi nhiéu nim d€ dua ra phdn quyét.** Bén canh d6, co ché
Kleros ¢6 thé dugc cdc bén lua chon st dung va truy cap toan cau, khong bi giéi han
béi khong gian dia ly va gidi han quyén tai phdn nhu cic phuong thiic truyén théng.
1.5. Nhuoc diém cia co ché Kleros

Thii nhdt, chdt lugng bdi thdm vién khong dugc tinh dén. Mot trong nhiing dieu gy
tranh cai d6i véi co ché nay Ia doi ngt boi tham vién dn danh. Danh tinh, bing cip
va trinh d¢ chuyén moén ctia boi thim vién - nhiing ngusi dugc lua chon ngiu nhién
theo thuit todn ctia Kleros d€ gidi quyét tranh chip vdi tu cdch giéng nhu nhiing trong
tai vién lai khong duge xem xét.” DéE tham gia vao hé théng Kleros véi vai trd boi
thim vién (ngudi xét xu), cdc ung vién chi can st dung vi dién ti d€ mua PNK. Cidc
boi thaim vién dung PNK dé dit coc, s6 lugng PNK dit cang cao thi kha nang dugce
hé théng lya chon dé xét xi cang cao. Mot hoi dong xét xu sé bao gom cdc boi thim
vién ngiu nhién. Ho ¢6 thé dén tii nhiéu noi khdc nhau trén thé gidi, khong biét nhau,
khong xét xui cing nhau ma chi doc 1ap xem xét chuing cu va thong tin duge cdc bén
cung cip. Phin quyét dugc dua ra dya trén bi€u quyét theo da s6. Cdc boi thim vién
¢6 cung biéu quyét (chi€ém da s6) sé duge thudng (tra thi lao) biang tien PKIN. Ngugc
lai, boi thim vién ¢6 biéu quyét thiéu s6 sé mit moét s¢ tién PKIN nhit dinh. Nhu vay,
mic du dua trén nguyén tic Diém hoi tu nhung cung khong loai trit kha nang cdc boi
thim vién sé c6 ging du dodn kha nang thing kién ctia mét bén va dua ra phdn quyét
dé dat duge tien thuéng ma khong xem xét thiu ddo vu viéc. Ro rang trong nhiéu
trusng hop 1¢i ich kinh t€ duge uu tién hon va cong ly tré thanh mot sy may i Do
do, tic gia cho ring dé dam bao chét lugng boi thim vién va trdnh tinh trang xét xu tury
tién, thi€u hiéu biét, Kleros can yéu ciu ngudi dung cung cip bing cip vé luat, it nhit
Ia bang cti nhan luat néu mudn tré thanh boi thim vién.

Thii hai, tiém dn khd ndang h¢ thong bi thao tiing béi nhitng boi thdm vién ndm giir nhiéu
PNK. Hién nay, c¢6 khoing 9,000 ngusi nim téng s6 805,294,704 PNK, trong dé
3 ngudi nim git nhieéu nhit chiém khoing 7,5% téng s6 PNK. Tt vi trf thi 16 tré

23 Kleros, “How do you know that jurors reviewed the evidence instead of just voting randomly?”, Kleros
FAQ, https://docs.kleros.io/kleros-faq, truy cap ngay 9/6/2025.

24 Clara LIN, Kairui LUO, Qing SHI, Jingwen J1, Practical feasibility study of kleros in China, Kleros, 2023,
https://cdn.kleros.link/ipfs/ QmXkiR ewnM65u3ee4tEAj9MDZFyDuNadyF6K3aDDZTyKBg/Practica
[FeasibilityStudyOfKlerosInChina.pdf, truy cap ngay 9/6/2025.

25  Derric Yeoh, “Is online dispute resolution the future of alternative dispute resolution?”, Kluwer Arbitration
Blog, March 29, 2018, https://arbitrationblog.kluwerarbitration.com/2018/03/29/online-dispute-
resolution-future-alternative-dispute-resolution/, truy cap ngay 22/02/2025.

26  Matthew Dylag & Harrison Smith, “From cryptocurrencies to cryptocourts: Blockchain and the
financialization of dispute resolution platforms”, Information, Communication & Society, Vol. 26(2), 2023, tr.
372-387, DOL: https://doi.org/10.1080/1369118X.2021.1942958
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xu6ng, mdi ngudi chi sé htu dudi 1,5%.%” Trong hé théng Kleros, ngusi dit coc
cang nhi¢u PNK thi xdc suit dugc chon dé gidi quyét tranh chip cang cao. Vé ban
chit, hé théng nay tiém an nguy co bi thao tung béi mot nhém ngusi sé hiiu s6
PNK vugt troi hon so véi nhting ngusi khdc, gitip ho duge chon xét xii nhiéu hon.

Thit ba, rao can céng nghé va tinh bién déng aia tin do. PE st dung hé théng Kleros,
ngudi dung trudc hét can biét cich tao vi MetaMask bang cich cai dit ung dung vao
trinh duyét web trén mdy tinh hojc ung dung trén dién thoai. Tiép theo, nguoi dung
can mua dong ETH trén cdc san giao dich tién do0. D€ mua duge dong ETH, nguoi
dung can biét cich tao tai khodn, xdc thyc danh tinh, ti€n hanh mua bing tién phdp dinh
trén mot s san giao dich nhu Binance, Coinbase. .., sau d6 rit ETH vé vi MetaMask,
tién hanh déi sang PNK d€ stt dung trong hé thong Kleros. Quy trinh trén [a rao can rit
16n, do1 hoi ngusi dung phai ¢6 hiéu biét vé cong nghé, ngan hang s va giao dich tién
40. Bén canh d6, sy bién dong tri gid cta tién do cting Ia mot diém han ché khién co ché
Kleros thi¢u su 6n dinh. Minh chiing cho su bién dong caa tién do la vao nim 2020, 1
ETH ¢ gid 120 euro, hién nay 1 ETH dang ¢6 gid khoing 1,700 euro.*®

Thi tu, thach thiic trong viéc xdc thic bang chiing. Trong co ché Kleros, cdc boi thim
vién xét xu doc lap dua trén ching cd duge dang tai lén h¢ théng béi cdc bén tranh
chap ma khong ¢6 lién he¢ tryc tiép hoic ling nghe trinh bay tit cdic bén. Chudi khéi
chi ddm bao tinh bat bién cua tai li¢u sau khi duge dang taii ma khong dam bio tinh
xdc thuc ban dau. Viéc xdc minh nguon gdéc va tinh xdc thuc cuaa tai li¢u sé rat kho
khin va hoan toan phu thuoc vao sy ddnh gid ca boi thim vién, do co ché nay thiéu
su kiém chiing vat ly hoic thim tra chéo nhu trong cdc phuong thuc truyén théng.
Vi su phdt trién ctia cong ngh¢ hién dai, bing chiing va cdc tai liéu ¢6 thé sé bi lam
g1 hoic chinh sua trude khi ding 1én hé théng. Diéu nay dit ra yéu cau cho Kleros
phai hoan thién va kiém sodt chit ché budc ra sodt va dang tai bing ching ban dau.

2. Kha nang tuong thich caa Kleros véi phap luat trong tai

Kleros Ia co ché giai quyét tranh chip thé hién sy tu do thoa thuin cua cic bén
va ¢6 rit nhieu diém tuong dong vdi phuong thic giai quyét tranh chip trong tai.
Cau hoi dit ra Ia co ché nay ¢6 thé thdéa min nhting tiéu chi cua Cong udc New
York nim 1958 va phdp luit trong tai truyén théng 6 cdc qudc gia hay khong dé
duge xem la mot co ché trong tai va phdn quyét cia né duge cong nhan va cho thi
hanh. Do d6, tdc gia sé phan tich moét s6 quy dinh ctia Cong udc New York nim
1958 — vin ban phdp luat qudc t&€ duge xem la nén tang va quan trong nhit vé cong
nhan va cho thi hanh phdn quyét trong tai. Trén co sé d6, bai viét sé dinh gid muic
do tuong thich cua co ché€ Kleros véi khung phdp 1y truyén thong. Cudi cuing, tdc
gid xem x¢ét liéu phdn quyét duge tao ra béi Kleros ¢6 thé duge cong nhan va cho thi
hanh tai cic qudéc gia nhu phdn quyét trong tai hay khong.

Pé phdn quyét tao ra boi co ché Kleros duge xem Ia phdn quyét trong tai, duge
cong nhan va cho thi hanh, tic gia sé phan tich mét s6 yéu t6 then chét bao gom:
théa thuan trong tai, dia di€m trong tai va kha nang phdn quyét bi tit chéi cong nhan

va cho thi hanh.

27  Ethereum, “Token Pinakion (PNK)”, https://etherscan.io/token/0x93ed3tbe21207ec2e8f2d3c3de6e058
cb73bc04d#tbalances, truy cap ngay 14/03/2025.

28  Google Finance, “Ether sang Euro”, https://www.google.com/finance/quote/ETH-
EURZsa=X&ved=2ahUKEwjt9]DLy_{8BARWL-qQKHc5pBSAQ-fUHegQICRAF, truy cip ngay 14/03/2025.
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Thit nhdt, vé théa thudn trong tai, thoa thuin trong tai Ia dieu kién bit buoc dé
phdn quyét trong tai cé thé duge cong nhan va cho thi hanh. Theo Piéu II (1) caa
Cong uéc New York nim 1958, thoa thuan trong tai phai duge lap dudi hinh thiic
vian ban.” biéu II (2) quy dinh “thda thuan bing van bin” bao gdbm mot diéu khoan
trong tai trong hop dong hoic mot thoa thuin trong tai duge ky két gita cdc bén,
hoac dugc thé hién qua trao d6i thu tii hoac dién tin. Khi cdc bén tranh chip st dung
Kleros, ho thé hi¢n sy dong vy lya chon co ché nay lam phuong thic gidi quyét tranh
chap. Su thoa thuan d6 c¢6 thé duge ghi nhan trong hop dong thong minh, hay ndi
cdch khdc Ia dua thoa thuin trong tai vao hgp dong thong minh duge luu tru trén
chudi khai. Ngoai ra, cdc bén cting ¢ thé thé hién sy théda thuan thong qua viéce trao
déi thu tir hoic dién tin.

C6 thé thiy ring vé nguyén tic, néu thoa thuin trong tai duge thé hien mot
cdch ro rang, véi y chi ty nguyén ctia cdc bén, thi viéc thé hi¢n dudi hinh thiic dién
td hoic thong qua cong ngh¢ chudi khoi van ¢6 thé ddp ting yéu cau veé hiéu luc
theo phdp luat trong tai truyén théng. Tuy nhién, trén thuc t€, mot s6 nén taing nhu
Facebook hoic TikTok khi tich hgp dieu khoan trong tai trong cdc dieu khodn mau
cé nguy co giy tranh cai vé hiéu luc vi nghi ngo yéu t6 y chi tu nguyén cta cic bén,
do ngusi dung khong thuic sy ¢6 co hoi thuong lugng.™ P6i véi Kleros, dé dam bao
hi¢u luc cua thoa thuan trong tai, cic bén can chu trong thiét k€ hop dong, dic biét
Ia cdch thé hién y chi dong thuan theo yéu cau cta phdp luit truyén théng, tiic a cdc
quy dinh hi¢n hanh cta luit qudc gia va luat qudc t€ vé hinh thiic va gid tri phdp ly
cua théa thuan trong tai. Trén co s6 do, hé théng Kleros ¢6 thé ghi nhan théa thuan
trong tai thong qua hgp dong thong minh, duge luu tridt mét cich minh bach, bit
bién va c6 thé truy xuit trén chudi khéi.

Thit hai, vé dia diém trong tai, 3¢ mot phdn quyét duge cong nhan va cho thi hanh,
bieu I (1) Cong uéc New York yéu cau phan quyét d6 phai la phdn quyét trong tai
nudc ngoai (duge dua ra tai mot quie gia khde véi quée gia nai thi hanh phin quyét).!
bé dugc cong nhan va cho thi hanh, phdn quyét khong nhiing phai duge xem Ia phdn
quyét trong tai ma con phai dam bao tinh “nudc ngoai”. Co ché Kleros la co ché phi
tap trung, dugc thuc hi¢n trén nén taing chudi khéi, cdce tranh chip duge giai quyét boi
cdc boi thadm vién 4n danh dén tii nhiéu noi trén thé gidi, vi thé sé khong xdc dinh duge
cu thé dia di€m “vat ly” noi gidi quyét tranh chip, tii d6 phian quyét c6 thé khong thoa
min yéu td phdn quyét “nudc ngoai” va anh huéng dén kha ning dugc cong nhan va
cho thi hanh. Tuy nhién, trén thuc t&, dia diém trong tai hoan toan do cdc bén thoa

29 Khoan 1 Biéu 2 Cong uéc New York 1958 quy dinh: “Each Contracting State shall recognize an _agreement in writing
under which the parties undertake to submit to arbitration all or any differences which have arisen or which may arise between them
in respect of a defined legal relationship, whether contractual or not, concerning a subject matter capable of settlement by arbitration.”
(Dich:*“Mdi qudc gia ky két sé cong nhan mot thoa thuan bing vin bin, theo dé cdc bén cam két dua ra trong tai
dé gidi quyét toan bo hodc bit ky tranh chdp nao da phit sinh hodc ¢6 thé phit sinh gitia ho lién quan dén mét quan
h¢ phdp ly xdc dinh, du ¢6 tinh chit hgp dong hay khong, vé moét van deé c6 thé dugc gidi quyét bing trong tai.”)

30 Michael L. Rustad, Richard Buckingham, Diane D'Angelo, Katherine Durlacher, “An empirical study of
predispute mandatory arbitration clauses in social media terms of service agreements”, UALR Law Review,
Vol. 34, 2012, SSRIN: https://ssrn.com/abstract=2043199

31  bieu I (1) Cong udc New York 1958 quy dinh: “This Convention shall apply to the recognition and
enforcement of arbitral awards made in the territory of a State other than the State where the recognition and
enforcement of such awards are sought” (Dich: “Coéng udc nay sé duge dp dung déi véi viée cong nhan va
thi hanh phdn quyét trong tai duge tuyén trén lanh thé ctia mot quéc gia khdc véi quéc gia noi viée
cong nhan va thi hanh phdn quyét dé dugce yéu cau”).
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thuan Iya chon. Do d6, dé ddp ung nhting quy dinh phdp luat truyén théng, cic bén
c6 thé chu dong ghi nhan su théa thuin dia diém trong tai vao hgp dong thong minh
hodc mét thoa thuan khdc. B6 ¢6 thé 1a bit ky qudc gia nao phit hgp véi muc tiéu thi
hanh phdn quyét. Vi du: Khi cdc bén ¢6 chu dich tim ki€m su cong nhan va thi hanh tai
Anh, cdc bén ¢6 thé chon Phdp Iam dia diém trong tai va ghi nhin vao hop dong thong
minh hoic moét thoa thuan khdc. Piéu nay gitp hai bén c6 thé dé dang tim kiém sy
cong nhan va thi hanh phdn quyét tai Anh, vi Anh sé coi d6 1a phdn quyét nude ngoai
theo ding quy dinh cua Cong uéc New York.

Thit ba, ¢6 nhiéu nii ro phan quyét bi tit chéi cong nhdn va cho thi hanh. Cu thé, dé
phdn quyét duge cong nhan va cho thi hanh, co ché Kleros can dam bao cdc yéu t6
theo luat phdp truyén théng dé€ trinh truong hop bi tit chéi cong nhan va cho thi
hanh dya trén cdc quy dinh tai Biéu V ctia Cong udc New York. Dya trén nhiing
quy dinh tai Di¢u V, phdn quyét Kleros c6 nguy co bi ti chéi cong nhan va cho thi
hanh trong nhting trudng hop sau:

Vé nang lyc chu thé cua cdc bén xdc lap thoa thuan trong tai, phdn quyét caa
Kleros c6 thé bi tii chéi cong nhan va cho thi hanh néu cdc bén tranh chip khong
diam bdo theo quy dinh phdp luit ctia noi can tim ki€m su cong nhin va cho thi hanh.
Cu thé, theo quy dinh tai Piéu V(1)(a), viéc cong nhan va cho thi hanh phdn quyét
c6 thé bi tii chdi néu cdc bén khong da nang luc phdp ly dé xdc 1ap thoa thuan trong
tai (incapacity).”® Trong co ché Kleros, danh tinh cia cdc bén trong tranh chip khong
dugc xdc dinh.* Muén stt dung co ché Kleros d€ gidi quyét tranh chap, cdc bén chi
can tao tai khoan, nap tién, xay dung hop dong thong minh va ding tii cdc bing
chung lén h¢ thong. Do d6, phin quyét ¢6 thé bi tii chdi cong nhan va thi hanh theo
bieu V(1)(a) cua Cong udc New York néu mot trong cic bén khong dam biao ning
luc chu thé, vi du cd nhan [a ngudi chua thanh nién, ngusi mit nang luc hanh vi dan
su hoic phdp nhan khong ¢6 thdm quyén xdc lap thda thuin trong tai.

Bén canh d6, theo Pieu V(1)(b) ctia Cong udc, phdn quyét cd thé bi tit chéi
néu (i) bén thua kién khong duge thong bdo day du veé viéc chi dinh trong tai vién
hoac vé qud trinh t6 tung trong tai hoic (i) bén dé khong ¢6 co hoi hop ly dé trinh
bay vu viéc ctia minh.* Trong co ché Kleros, toan bo qud trinh t6 tung dién ra trén

32 Bitu V Cong udc New York nim 1958 quy dinh: “1. Recognition and enforcement of the award may be refused, at
the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition
and enforcement is sought, proof that: (a) ‘The parties to the agreement referred to in article II were, under the law applicable to
them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing
any indication thereon, under the law of the country where the award was made;” (Dich: “1. Viéc cong nhan va cho thi
hanh phdn quyét ¢ thé bi tit chdi, theo yéu cau ctia bén ma phdn quyét duge vien din chong lai, chi khi bén
d6 cung cip cho co quan ¢6 thdm quyén noi yéu cau cong nhan va thi hanh phdn quyét bing ching ring: (a)
Cic bén trong thoa thuin quy dinh tai di¢u IT khong du nang luc phdp 1y theo phdp luit dp dung déi véi ho
hoic thoa thuin d6 khong ¢6 hi¢u luc theo phdp luat ma cdc bén da lua chon dé dieu chinh hoic, néu khong
c6 quy dinh nao vé vin dé nay, theo phdp luit cuia quéc gia noi phan quyét duge ban hanh;”).

33 Kleros, tldd (15), 2021, tr. 50.

34 Diéu V Cong udc New York 1958 quy dinh: “1. Recognition and enforcement of the award may be refused, at
the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that: ... (b) The party against whom the award is invoked was not given
proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his
case;” (Dich: “1. Viéc cong nhan va cho thi hanh phdn quyét trong tai ¢6 thé bi tit chdi, theo yéu cau cua
bén ma phin quyét dudce vién din chéng lai, chi khi bén d6 cung cidp cho co quan ¢ thim quyén noi yéu
cau cong nhan va thi hanh bing chiing ring: ... (b) Bén ma phdn quyét duge vién din chéng lai khong
duoc thong bdo hop 1é vé viec bé nhiém trong tai vién hodc vé qud trinh t6 tung trong tai, hoic bi tudc
mat kha ning trinh bay vu viéc cda minh;”
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chudbi khéi. Cdc bén ding tdi bing chuing 1én hé théng va cho phdn quyét tu cdc
boi thim vién. Cdc boi thim vién sé ra quyét dinh dya trén bang chiing va khong
nghe bat ky tranh luan nao tii cdc bén tranh chip. T thyc t€ néu trén, toa dn qudc
gia c6 thé 1ap luan ring co ché Kleros chua dam bao yéu cau vé viéc thong bdo cho
cdc bén theo day du chuin muc trong t6 tung trong tai truyén théng (bing email
hoic gidy t6 ban ciing). Pong thoi, toa dn ciing ¢6 thé cho ring Kleros quy pham
quyeén trinh bay cta cdc bén vi khong cung cip du thoi gian hodc co hoi thuc t&
dé tranh luan, phan bién va cung cdp bang chiing, tit d6 tit chéi cong nhan va thi
hanh theo Cong uéc New York vi khong cho cdc bén ¢6 co hoi trinh bay vu viéc
cua minh.”

Ngoai nhting yéu t6 da phan tich, dudi géc d¢ phdp luat quéc gia, phdn quyét
cua Kleros khé ¢6 thé duge cong nhan la phin quyét trong tai do khong didp ting
day da cdc quy dinh hién hanh. Ching han, theo Luat Trong tai thuong mai Viét
Nam nam 2010, boi thim vién trong Kleros von 4n danh va khong ¢6 thong tin xdc
thuc vé trinh d¢ sé khong bao dim yéu ciu vé ning luc, kinh nghiém duge quy dinh
tai Dieu 20 vé tiéu chuin trong tai vién.”® Vé hinh thic cua phdn quyét, phdp luat
Singapore” va Puc® déu yéu cau phin quyét trong tai phai duge lap thanh vin ban
va ¢6 chu ky cua trong tai vién. Trong khi dé, co ché cta Kleros khong dip ting
nhiing dieu kién nay, do phdn quyét duge tao ra mot cdch ty dong trén h¢ théng va
khong 6 chii ky caa cdc boi thim vién.

Nhu vay, Kleros khé ¢6 thé ddp ting nhting quy dinh mang tinh truyén théng
cia Cong udc New York cung nhu phdp luat cic qudc gia dé tré thanh mot co
ché trong tai hoan chinh. Hon ntia, Kleros van hanh trén nén tang chudi khéi va
st dung tién do (ETH, PNK) trong hé¢ théng cua minh, do dé sé rit khé duge
chidp nhan 6 nhiéu qudc gia noi chua thiia nhan tién 4o va chua ¢é co s6 phdp ly
dé dieu chinh.

3. Thuc tién tu Mexico

Tai Mexico, da xuit hi¢n truong hop phdn quyét ¢6 tich hgp co ché Kleros.
Viéc nghién ciu trudng hop nay gidp lam rd hon cdch thiic van hanh cua Kleros
trong thuc tién va kha nang dugc cong nhan trong khuon khé phdp luat trong tai
quéc gia.
3.1. Co s6 phdp ly vé trong tai theo phdp ludt Mexico

Phdn quyét dugc tao ra béi co ché Kleros ¢6 2 cich dé€ thuic thi: (i) cdc bén tich
hop co ché thuc thi tu dong hop dong thong minh va (i1) tim ki€m sy cong nhan va
cho thi hanh tai tdoa dn qudc gia.

Trong trudng hgp thu hai, co ché Kleros sé phai ddp ting nhiing yéu cau phdp
ly truyén thong, tic la cdc quy dinh hi¢n hanh cua luat qudc gia va luat qudc t&€ dieu
chinh vé cong nhan va thi hanh phdn quyét trong tai. D€ dinh gid kha ning dp dung

35  Derric Yeoh, tldd.

36  Ditu 20 cua Luat Trong tai thuong mai nam 2010 Vi¢t Nam veé Tiéu chudn Trong tai vién quy dinh:
“1. Nhitng nguoi ¢é dii cdc tiéu chudn sau ddy cé thé lam Trong tai vién: a) C6 ndng luc hanh vi dan sy ddy
dii theo quy dinh ciia B¢ ludt ddn su; b) Co trinh d¢ dai hoc va da qua thuc t¢ cong tdc theo nganh da hoc tir 5
ndm tré lén;”

37  Khoan 1 Diéu 38 Pao luit Trong tai Singapore.

38 Khoan 1 Pieu 1054 cua Bo luit TS tung dan su Puic.
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Kleros theo phdp luat qudc gia, tic gia sé phan tich mot s¢ quy dinh co ban vé khung
phdp ly trong tai dugc quy dinh tai Bé luat Thuong mai naim 1889 cua Mexico
(Codigo de Comercio),” bao gdom: thda thuan trong tai, viéc xdc dinh hoi dong trong
tai, thu tuc t8 tung va quy dinh vé cong nhan va cho thi hanh phin quyét trong tai
nudc ngoai.

Thit nhdt, vé théa thudn trong tai, Pieu 1423 ctia Bo luat Thuong mai Mexico quy
dinh vé hinh thuc, théa thuan trong tai phai dugc lap thanh vin ban va quy dinh rit
rong vé hinh thiic vin ban. Thoéa thuin trong tai ¢6 thé duge thé hién trong mot van
ban cung do cdc bén ky két hoic trong trao déi thu ti, telex, di¢n tin, fax hoic cdc
phuong tién vién thong khdc. Kleros c6 thé théa man nhiing quy dinh nay nhu da
phan tich & phan trudc.

Thit hai, vé viéc xdc dinh héi ddng trong tai, theo quy dinh tai Pieéu 1426 va Diéu
1427 cta Bé luat Thuong mai Mexico, thanh phan héi dong trong tai sé do cdc
bén théa thuan. Trong truong hop khong dat dugce thoa thuin, mét trong cdc bén
¢ quyeén yéu cau toa dn chi dinh. Ngoai ra, Di¢u 1429 cho phép cdc bén khiéu nai
veé tu cdch va trinh do caa trong tai vién. C6 thé thdy ring, xét tii khia canh nay,
Kleros khong ddp ting duge dieu kién veé viéc xdc dinh ro6 rang héi dong trong tai
theo phdp luit qudc gia vi cic bén khong c6 quyén lua chon hay chi dinh trong tai
vién, cang khong dugce thoa thuan vé danh tinh hay co ché€ hinh thanh héi dong
trong tai.

Thii ba, vé thii tuc t6 tung trong tai, theo quy dinh tti Diéu 1434 dén Dieu 1444
ctia Bo luat Thuong mai Mexico, cdc bén dugc hoan toan tu do thoa thuan, xdc dinh
dia diém trong tai, ngdn ngt, viéc cung cip chiing ci va cdc thu tuc khdc. Do d6,
Kleros v6i quy trinh duge dinh sin, ¢6 thé ddp ting nhting quy dinh nay khi cic bén
thé hi¢n sy dong thuan.

Thit tu, vé viéc cong nhdn va cho thi hanh phdn quyét trong tai nudc ngoai, Pitu
1461 caa Bo luat Thuong mai Mexico quy dinh: “Phdn quyét trong tai, bit ké
dugc ban hanh 6 qudc gia nao, déu dugce cong nhan 1a ¢6 tinh rang buoc va khi
c6 yéu cau bing vin ban gui dén toa dn sé duge thi hanh theo cdc quy dinh tai
chuong nay” (chuong IX). Tuy nhién, déi chi€u véi nhting quy dinh tai Pieu
1462 ctia Bo luat Thuong mai Mexico vé nhiing trudng hgp toa dn tii chéi cong
nhan va cho thi hanh thi phin quyét Kleros c¢6 nguy co khong ddp dng moét s6
yéu cau nhu: vé nang luc chu thé xdc 1ap thoa thuan trong tai (khoan I (a)), bén
thua kién khong duge thong bdo diay du veé viéc chi dinh trong tai vién hoic vé
qud trinh t6 tung trong tai hoic khong c6 co hoi hop ly d€ trinh bay vu viéc cua
minh (khoan I (b)). Nhin chung, nhting quy dinh nay rit tuong dong véi quy
dinh cua Coéng udc New York di dugc phan tich é phian trudce, vi thé tic gia
khong dé cap lai.

Tu nhting phan tich trén ¢6 thé thiy ring Kleros chua ddp tng day du cdc quy
dinh hi¢n hanh ctia Mexico dé duge xem 1a mot co ché trong tai doc 1ap. Noi dung
phan tiép theo vé vu viéc thuc tién nim 2020 sé cho thiy tiém ning Kleros dugc ting
dung véi tu cdch Ia mét cong cy hod trg trong tai.

39 B¢ luat Thuong mai Mexico (Cédigo de Comercio), ban hanh nim 1889, stia d6i gan nhit nam 2018,
https://mexico.justia.com/federales/ codigos/codigo-de-comercio/gdoc/, truy cap ngay 10/6/2025.
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3.2. Truong hop phdn quyét tich hgp Kleros nam 2020

Budc ngoit nam 2020 tai Mexico da khién gidi nghién ciu luit phai nhin
nhin lai va ¢é cdch ti€p can khdc. Vao ngay 01/9/2020, moét hop dong cho thué
bat dong san dugc ky két theo phuong thiic truyén théng bing van ban gidy.*
Trong hgp dong cho thué c¢6 chua diéu khoan trong tai. Tai Piéu 20 (I1I), hai bén
chi dinh moét trong tai vién duy nhit dé giai quyét tranh chip va dua ra phdn quyét
cudi cung. Piém khdc biét ctuia thoa thuan trong tai nay la Dieu 20 (IV) (vé nghia
vu cda trong tai vién) quy dinh ring trong tai vién dugc lya chon ¢6 nghia vu gidi
quyét tranh chidp duing véi quy dinh phdp luit cia Nha nudc Mexico bing viéc
ung dung co ché giai quyét tranh chip Kleros.

Khi tranh chip xay ra, cdc thu tyc t6 tung trong tai dugc trong tai vién ma cdc
bén chi dinh trong hgp dong thuc hién mot cdch day du theo phdp luat Mexico.
Sau khi nhan dugc tai liéu va bang chiing ma cdc bén cung cip, trong tai vién duge
chi dinh di hudng din cdc bén tién hanh dua du liéu vao Kleros. Ba boi thidm vién
cta h¢ théng Kleros da dua ra quyét dinh va nhung ly gidi caa minh. Trong tai vién
da tong hop két qua tit Kleros va soan thao phdn quyét trong tai ctia minh, ky va
gtii cho cdc bén theo cdch truyén théng. Phin quyét cudi cung da duge gui dén
Toa dn Jalisco, Mexico dé tién hanh thu tuc cho thi hanh.

bay la vu viéc chua c¢6 tién 1¢ tai Mexico. Sau khi nhian dugc ho so xin
thi hanh phdn quyét, toa dn da xem xét rit ky ludng ban chit cua phdn quyét.
Ca dieu khoan trong tai va thu tuc t6 tung déu khong trdi vdi bat ky quy dinh
phdp luat nao. Cudi cung, phdn quyét da dugce cong nhan va cho thi hanh. Chu
nha la bén thing kién va duge dim bao thyc thi béi bién phdp cudng ché cua
nha nudc.

Vu viéc néu trén da dit ra mot tien l1¢ hét sic thd vi: Tan dau tién toa dn
Mexico cong nhan va cho thi hanh mét phdn quyét trong tai truyén théng nhung
veé ban chit la dugce xét xui béi co ché phi tip trung Kleros. Su kién nay da mé ra
mot cdch ti€p can hoan toan mdi veé viéc tich hgp cong nghé vao cic khuon khé
phdp ly truyén théng, ngay ca khi cdc quy dinh hién hanh chua bit kip véi sy phdt
trién cua cdc hién tugng cong ngh¢ mdi, tit d6 chua cin doi hoéi phai ¢é nhiing cai
cdch phdp luat siu sic. Thyc t€ cho thiy cdc bén trong tranh chip c6 thé tién hanh
ky két hop dong, xay dung dieu khodn trong tai theo cich truyén théng d¢ ddp ing
cdc yéu cau cua phdp luat qudc gia va qudc té. Tiép theo, trong thoa thuan trong
tai, cdc bén c6 quyeén lya chon co ché€ giai quyét tranh chidp ma minh mong muén
dé lam chit li¢u cho trong tai vién dugce chi dinh dua ra phdn quyét cia minh theo
thu tuc truyén théng. Cdch lam nay viia ddm bao phdn quyét duge cong nhan va
cho thi hanh nhu thutng 1¢ viia la cdch d€ cdc bén lya chon, tng dung cic tién
bé cong nghé nhu chudi khéi, hgp dong thong minh trong gidi quyét tranh chip.
Thuc tién trong vu viéc 6 Mexico di mé ra moét tuong lai day hia hen veé su két
hop gitia cong nghé¢ va phdp luat.

40 Tailiéu lién quan dén vy viéc: hop dong ban gdc, dieu khoan trong tai, phin quyét trong tai va cic gidy to
lién quan (bing tiéng Tay Ban Nha), cung c4p bdi bai viét cia Mauricio Virues Carrera, “Accommodating
Kleros as a decentralised dispute resolution tool for civil justice systems: Theoretical model and case of
application”, IPFS, https://cdn.kleros.link/ipfs/ QmfNrgSVE9Ibb17KzEVFoGf4KKA1Ekaht7ioLljYzheZ
6prE, truy cap ngay 01/3/2025.
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4. Két luan va goi mé cho Viét Nam

T viéc phan tich khad ning tuong thich ctua Kleros véi1 Cong uéc New York
1958 va thuc tién Mexico, ¢6 thé thiy Kleros khé tré thanh mot co ché trong tai
theo nghia truyén théng. Vi vay, hudng ti€p can kha thi d61 vdéi Viét Nam khong
phai Ia cong nhan Kleros nhu trong tai, ma la ting dung Kleros nhu mét cong cu
hé tr¢ cho trong tai theo khuon khé phdp luat hién hanh.

Cu thé, tu thuc tién cia Mexico, tic gia dua ra mot s6 goi y nhu sau cho viéc
ung dung Kleros tai Viét Nam: (i) cic bén ky hgp dong va xay dung dieu khoan
trong tai theo cdch thong thuong, chi dinh trong tai vién, lua chon dia diém trong tai
1o rang, (i) trong dieu khodan vé thu tuc, cdc bén ¢6 thé thoa thuan ring trong tai vién
dugce quyeén st dung két qua tii Kleros cho viéc ra quyét dinh cua minh, va (iii) trong
tai vién van ti€n hanh quy trinh t6 tung theo luat dinh véi day da cdc thong bdo, dam
bio quyeén trinh bay va tranh luan ctia cic bén, sau d6 ban hanh phdn quyét bing van
ban ¢6 chi ky theo phdp luit vé trong tai. Cdch lam nay sé dim bao kha ning phdn
quyét dugc cong nhan va cho thi hanh, va dong thoi tin dung uu diém caa Kleros.

T6m lai, bai hoc quan trong khong nim & viéc hop phip héa Kleros nhu mot
co ché xét xu doc lap, ma 6 cdch thiét k& dieu khoan trong thod thuan trong tai va
quy trinh t8 tung dé cong nghé hd tro cho trong tai truyén théng, tii d6 van bao
dam chuin muc t6 tung va khi ning thi hanh theo khung phdp ly hién hanh. @
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