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Tom tat
Phutong phdp nghién ciiu khoa hoc néi chung va phuong phdp nghién aiu khoa hoc phdp Iy noi
riéng giit vai tro quan trong, quyét dinh do tin cdy, tinh thuyét phuc cia két qud nghién ciu.
Tuy nhién, phuong phdp nghién ciu khoa hoc phdp ly la mét vin dé chua nhgn dugc su quan
tam diing muic cia cdc hoc gid Viét Nam. Trén co s6 tim hiéu chii yéu cdc nguon tai ligu tham
khdo nudc ngoai, tdc gid bai viét tdp trung trinh bay, phdn tich va ddanh gid mét s6 phuong phdp
nghién ciiu khoa hoc phdap ly; ddng thoi phdn biét phuong phdp véi logi hinh, phiong phap ludn
va ky thudt nghién ciu. Bai viét gép phdn givip gidng vién, sinh vién va cdc nha nghién aiu ludt
hoc tai Vigt Nam b6 sung kién thiic va sit dung hop 1y, hi¢u qud mot s6 phuong phdp nghién ciiu
phd bién trong linh vic khoa hoc phdp ly.

Tu khoa: khoa hoc phap 1y, logi hinh, phuong phap ludn, phuong phdp, ky thudt, nghién ciu lich
sit, nghién aiu so sanh, nghién aiu finh huéng
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huong phdp nghién ciu giti vai trd quyét dinh d6i vdi su thanh cong cua

hoat dong nghién ciiu khoa hoc (NCKH) néi chung va nghién ciiu khoa
hoc phdp ly (NCKHPL) ndéi riéng. Vai trd dé duge thé hién trén nhiéu phuong
dién nhu: tao co s6 cho phép ddnh gid d¢ tin cay va tinh thuyét phuc cia két qua
nghién ciu; la mét trong nhiing tiéu chi quyét dinh kha ning duge chdp nhan
cong b béi moét s tap chi qudc t€ ¢é uy tin; thé hién kién thiic, ning luc nghién
ctiu cia nha khoa hoc. Tuy nhién, phuong phdp NCKHPL la mét vin dé chua
nhan dugc su quan tim dung muic cua gidi nghién ciu luat hoc é Viét Nam.
Chinh vi vay van con rat nhiéu noi dung chua duge nhan thic ding din, day du
va théng nhit.

Bai viét dugce thuc hién dya trén sy tim hiéu, so sdnh, ddnh gid cdc cong trinh
nghién ctiu trong va ngoai nudc vé phuong phdp NCKH, bao gobm NCKHPL.
Bén canh dé, tic gid con két hgp vdi viéc quan sdt thuc tién st dung cdc phuong
phdp nghién ciiu cta sinh vién, hoc vién cao hoc, nghién ciiu sinh va nhung nha
nghién ciu trong linh vuc phdp luat tai Viét Nam cha yéu thong qua cong tdc
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hudng dan, thdm dinh cdc san pham khoa hoc. Nhung kinh nghiém c6 dugce tu
qud trinh viét va cong bd bai bdo khoa hoc trén cdc tap chi qudc t& ¢é uy tin
cung la mét trong nhting co sé d€ tdc gia dua ra quan diém, 1ap luan, nhan xét
mang tinh cd nhan.

Ké&t qua nghién ciu cua bai viét 1a moét biic tranh t6ng qudt vé nhung vin dé
mang tinh ly luan va thyc tién cua phuong phip NCKHPL. Qua d6, ¢6 thé phian
nao gidp cdc nha nghién ciu luat hoc Viét Nam, cdc sinh vién, hoc vién chuyén
nganh luat hiéu biét cin ke, ding din va day da vé cdc phuong phip NCKHPL
c6 dién va hién dai d€ su dung hiéu qua, gép phin nang cao chit lugng cua cic
san pham NCKH.

Noi dung bai viét duge két cdu thanh hai phan chinh. Phan thud nhit gidi
thiéu khdi niém va nhung di€m dic trung cia NCKHPL. Phan thi hai trinh bay,
phan tich vin dé trong tam cua bai viét d6 1a cdc phuong phdp NCKHPL cu thé.

1. Khai niém, dac diém va phan loai nghién ciu khoa hoc phap ly
1.1. Khdi niém, ddc diém cia nghién ciiu khoa hoc phdp ly

Nghién ciu khoa hoc phdp ly hay nghién ciu phdp ly la mét bo phan cuaa
NCKH néi chung, ¢é d6i tugng nghién ciiu la cdc vin de ly thuyét va thuc tién
thuc hién phap luat. O gée do khdc, nghién citu phdp Iy ¢6 thé duoe xem a mot
qud trinh xdc dinh va tim ki€m thong tin cin thiét d€ ching minh cho quyét
dinh phdp ly. N6 bao gom trong moi budce la moét loat hanh dong bit dau i viéc
phan tich cdc du kién cta vin dé va két luan veé viéc dp dung, lién hé¢ dén két
qua nghién ciu.' V4i tu cdch la mot bo phan cuia NCKH néi chung, NCKHPL
mang diy du nhung dic diém caa NCKH. Ngoai ra, NCKHPL cuang ¢6 nhiing
nét dic trung riéng dudi day:

- Ve déi tugng nghién cuiu, ¢d tic gia cho rang khoa hoc phdp ly ¢d d6i tuong
nghién ciiuréngbao gom cdchoc thuyét, ly thuyét, thuc tiénvadinh hudng caicdch.?

- Vé ban chit, ¢6 tic gid xem phdp luat nhu mot khoa hoc vé hanh vi béi
nd di¢u chinh hanh vi con ngudi; duge thé hién qua cic ti ngt duge st dung
trong ngti canh nhit dinh. Trén co sé d6, nghién ciu phdp ly theo tdc gid nay ¢é
nhung dac diém nhu:’

- Xt Iy cdc hién tugng mang tinh xa héi va hanh vi. N6 nghién ciu hanh vi
con ngudi vdi tu cdch la thanh vién ctia xa héi va nhuang phan dng, thdi do tinh
cam trong cdc tinh huéng khdc nhau.

- Khdm phd su kién phdp ly mdi va kiém chiing sy kién phdp ly cu.

- C6 ging thiét lap mdi lién hé gita cdc hoat dong khdc nhau cua con ngudsi.

- C6 ging dua ra gidi phdp cho cdc van dé phdp ly.

1.2. Phan loai nghién ciiu khoa hoc phdp ly

NCKH la mot khdi niém rong bao ham ca NCKHPL, vi vay da sé cdc
loai hinh NCKH cung dong thoi [a loai hinh NCKHPL, vi du nghién ctiu co
1 Khushal Vibhute & Filipos Aynalem, Legal research methods: Teaching materials, Prepared under the Sponsor-
ship of the Justice and Legal System Research Institute, 2009, tr. 23, https://www.academia.edu/29384542/
Legal_Research_Methods_Teaching_Material_Prepared_under_the_Sponsorship_of_the_Justice_and_Le-
gal_System, truy cap ngay 18/4/2023.

Khushal Vibhute & Filipos Aynalem, #ldd, tr. 26.

Chunuram Soren, “Legal research methodology: An overview”, Journal of Emerging Technologies and Innovative
Research, Vol. 8(10), 2021, tr. 445.
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bin, nghién ciu ung dung... Bén canh d4, vdi nhing nét dic thit ctia minh,
NCKHPL cang dugc phan chia thanh nhung loai hinh véi tén goi riéng biét.
Nhiéu tai liéu trong nudc va nudc ngoai da dé cap dén hai loai hinh nghién ciu
phdp ly (types/categories of legal research) 16n bao géom: nghién ciiu phdp ly mang
tinh hoc thuyét (doctrinal legal research), nghién ciu phdp ly khong mang tinh hoc
thuyét (non-doctrinal legal research).

Loai hinh thi nhit duge dinh nghia 1a loai hinh nghién ciu cdc hoc thuyét
phép ly thong qua viéc phan tich quy dinh cia vin ban phdp luat va dn 1¢ vdi cdc
lap luan, ly 1&. N6 nhdn manh viéc phan tich cdc quy tic, nguyén tic hoic hoc
thuyét phdp ly; nghién ciu nghia den phdp luat (black-letter of law). Nghién ciu
phdp Iy mang tinh hoc thuyét con ¢é bi¢t danh la nghién ciu “ghé banh” (arm-
chair) hoiac nghién ciu co ban.*

Loai hinh thid hai duge dinh nghia la loai hinh nghién ciiu méi quan hé
gitia phdp luat vdéi cic khoa hoc vé hanh vi (behavioral sciences) khdc. N6 chu
trong dén mdi quan h¢ gita luat phdp vdi con ngudi, cdc gid tri va thi€t ché xa
hoi. N6 lién quan dén viéc diéu tra mang tinh thuc nghiém vé sy van hanh cua
phdp luat, xem xét cdch ting xu cia con ngudi khi chiu sy tic dong cua phdp
luat hoic khi tic dong dén phdp luat. Nghién ciu phdp ly khong mang tinh
hoc thuyét 1a nghién ctu luat trong hanh dong (law-in-action), nghién ciu thyc
nghiém (empirical research), nghién ciu xa hoéi - phdp luat (socio-legal research), xa
hoi hoc phdp luat (sociology of law), nghién ciu phi thu vién (non-library research).”

Bén canh hai loai hinh phé bién trén, mot s§ tdc gida con phan chia nghién
cuiu phdp ly thanh cdc loai khdc nhu nghién ciu phdp ly dinh tinh (qualitative legal
research),’ nghién ctu phdp ly dinh luong (quantitative legal research),” nghién ciiu
phdp 1y so sdnh va qudc t& (international and comparative research),®. ..

2. Phuong phap nghién cuu khoa hoc phap ly
2.1. Mgt s6 khdi niém cin phdn biét

Qud trinh tim hiéu cho thdy phin I6n tdc gia cta cdc sdch chuyén khao, gido
trinh vé phuong phip NCKH néi chung va NCKHPL néi riéng déu si dung
rit nhi¢u thong tin ti cdc ngudn tai liéu nudce ngoai. Do dé6 mudn kiém tra mot
phuong phdp cu thé cd that su la phuong phdp NCKHPL hay khong phai dua
vao cdc tai lieu tham khdo g6c ciia nudc ngoai. Trudce khi phan tich cdc phuong
phip NCKHPL ph6 bién, chung ta cin phan biét ba khdi niém quan trong
nhung dé nham 1an dé Ia “phuong phdp nghién ciiu KHPL”, “phuong phdp luan
NCKHPL” va “ky thuat NCKHPL”.

4 Khushal Vibhute & Filipos Aynalem, fldd, tr. 70.

5 Khushal Vibhute & Filipos Aynalem, fldd, tr. 71.

6 Ian Dobinson and Francis Johns, “Qualitative legal research”, trong Mike McConville & Wing Hong Chui,
Research methods for law, Edinburgh University Press, 2007, tr. 16-45. Trong bai vi€t nay cdc tic gid cho ring
nghién ctiu phdp ly dinh tinh dong nghia véi nghién ciiu phdp ly mang tinh hoc thuyét (cr. 40).

7 Wing Hong Chui, “Quantitative legal research”, trong Mike McConville & Wing Hong Chui, tldd, chu thich
s6 20, tr. 45-62. Trong bai viét ndy, tic gid cho ring nghién ctu phdp ly dinh lugng 12 mot dang nghién ciiu
phip ly khong mang tinh hoc thuyét (tr. 47).

8 Mike McConville & Wing Hong Chui, #ldd, tr. 2-7; Db Minh Khoi va cdc tdc gia khdc, Phuong phdp, quy trinh
va ky thudt nghién ciiu co ban trong khoa hoc phdp ly, Nxb. Pai hoc quéc gia TPHCM, 2016, tr. 38-40.
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Thii nhdt, phwong phdp nghién aim KHPL

Thuat ngti “phuocng phdp nghién ciu khoa hoc phdp ly”, chinh xdc hon Ia
“phuong phdp nghién ctiu phép ly”, trong ti€ng Anh 1a “legal research method”. P&
hiéu r6 vé khdi niém nay trudc hét ching ta can hiéu khdi niém phuong phdp
nghién ctiu ndi chung va sau dé dit né vao linh vuc khoa hoc phdp ly. Phuong
phdp nghién ciiu néi chung dm chi tit ca phuong phdp va ky thuat duge st dung
béi mét nha nghién ciiu khi thuc hién mét cong trinh nao dé. Thuat ngti nay do
vay bao ham cdc phuong phdp, ky thuat hoac cong cu stt dung dé thu thap va xu
ly du liéu, xdc dinh méi quan hé gitia da liéu véi nhung nhiing diéu (facts) chua
biét, va ddnh gid tinh chinh xdc caa cdc két qua dat dugce. Poi khi né con duge
dung d€ xdc dinh cdc khdi niém va quy trinh dugc thyc hién trong viéc phan tich
du liéu, du bang cich thic thu thap nao, dé€ di dén két luan. N6i mot cdch khdc,
“phuong phdp nghién ciiu” la nhting cong cu va ky thuat trong mot hop cong cu
(toolbox) dugc st dung d€ thu thap du liéu (hodc ching ci) va phan tich chung.
Ciéc phuong phdp nghién ciu c6 thé dugce chia thanh 03 nhém:

- Cdc phuong phdp lién quan dén viéc thu thap da li¢u (khi cdc du liéu sin
c6 chua du dé dua dén giai phdp can thiét);

- Céc ky thuat théng ké (dugce st dung dé xdc dinh méi quan hé¢ giva du liéu
vdi nhung di¢u chua biét);

- Cdc phuong phdp dugc st dung d€ dinh gid tinh chinh xdc cua két qua
dat dugc.’

Thit hai, phuong phdp lugn NCKHPL

“Phuong phdp luan nghién ciiu khoa hoc phdp ly” la thuit ngu duge st dung
phé bién tai Viet Nam. Day thudng 1a mot mon hoc thuédc khéi kién thiic co ban
trong chuong trinh dao tao thac si, tién si luat tai nhiéu co sé gido duc dai hoc caa
nudc ta. Thuit ngti nay ¢6 thé duge cdc tdc gia dich tit mét cum tli trong tiéng
Anh 1a “legal research methodology”. Chinh xdc hon dé chi la “phuong phdp luan
nghién ciu phdp ly” (khong c6 tu “khoa hoc”). Phuong phdp luan nghién ciiu
ndéi chung dm chi moét cich thic gidi quyét mang tinh hé théng vin d¢ nghién
ciu. N6 ¢d thé duge hiéu la moét khoa hoc vé cich thiic thyc hién viéc nghién
ctiu mot cdch khoa hoc (a science of studying how research is done scientifically)."” N6
lién quan dén sy hi€u biét vé cdc budc va phuong phdp ma mét nha nghién ciu
c6 ban can su dyng dé€ thiét 1ap m6i lien hé mang tinh logic gita ching véi viéc
khao sit vin dé nghién ciu. N6 khong chi lién quan dén cic phuong phdp ma
con la sy giai thich va bién ho cho viéc st dung cdc phuong phdp nhit dinh va
chinh ban than cdc phuong phdp dé. N6 bao gom triét ly va thuic tién cua cid qud
trinh nghién ciu. N6i moét cdch khdc, phuong phdp luan nghién ciu la bo nguyén
tic cua quy trinh nghién ciu. N6 bao ham trong dé khong chi su tip hgp nhitu
phuong phdp nghién ciu khic nhau ma con la nhtng nguyén tic 4p dung chung
(trong mét tinh hudng cu thé) va tinh gid tri (d6i véi van dé nghién cdu hién cd)."”

Qua hai khdi niém trén cho thiy phuong phdp nghién ciiu va phuong phdp
luan nghién cyu la khic nhau nhung ¢6 mdéi quan hé¢ mat thiét. Phuong phdp

9 Khushal Vibhute & Filipos Aynalem, tldd, tr. 19.
10 Nhu trén.
1 Nhu trén.
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luan nghién ciu c6 nhitu khuon khé va phuong phdp nghién ciu la moét phan
cua phuong phdp luan nghién ciiu. Pham vi caa phuong phdp luan nghién ciu
réng hon pham vi cua cdc phuong phdp nghién ciu. Vi vay, khi ching ta néi
dén phuong phdp luan nghién ciiu ching ta khong chi dé cap cdc phuong phdp
nghién ciu ma con xem xét tinh logic phia sau cic phuong phdp ma ching ta
st dung trong ngt canh nghién ciu va giai thich tai sao chiing ta dang su dung
mot phuong phdp hoac ky thuat dic thu ma khong phai la phuong phdp hoic ky
thuat khdc dé cdc két qua nghién ciu ¢6 kha nang dénh gid dugc béi chinh tdc
gia hoic nhung nguoi khdc. Tai sao nghién ciu dugce thuc hién, vin dé nghién
ctiiu dugce xdc dinh nhu thé nao, gia thuyét dugce dit ra bang cdch thiic nao va tai
sao dit ra, da liéu nao da dugce thu thap va bing phuong phdp cu thé nao, tai sao
ky thuat dic thu vé phan tich du liéu dugce st dung va mot loat nhting cau hoi
tuong tu thuong duge giai ddp khi ching ta néi dén phuong phdp luian nghién
ctiiu d6i véi moét van dé hay cong trinh nghién ciu nao d6."

Qua tim hiéu cdc tai liéu nudc ngoai, tic gia bai viét nhan thdy ba thuit ngti
gom loai hinh, phuong phép, phuong phip luan NCKHPL d61 khi dugc gidi nghién
ctiu luat hoc st dung dé thay thé cho nhau.” Tdc gia P6 Minh Khoi va cdc tic gia
khdc cang ¢6 nhin xét tuong ty: “[M]oi sy phin loai ¢6 tinh chit tuong déi, cdc
loai hinh nghién cuiu c6 thé viia Ia moét loai hinh, mot hudng tiép can, phuong phdp
luan va déi khi Ia mét phuong phdp nghién ciiu cy thé”."* Tuy nhién, phuong phdp
va phuong phdp luain NCKHPL ¢6 sy khdc biét khd ro nhu da trinh bay.

Qua qud trinh ddnh gid cdc san pham NCKH vdi nhiéu hinh thic nhu khoa
luan t6t nghiép, luan vin thac si, dé tat NCKH... tai Viét Nam, tdc gid bai viét
nhan thiy trong phin mé dau luon cé mot tiéu muc 1a phuong phdp luan va/
hoic phuong phdp nghién ciu. P61 véi phuong phdp luan, phin 16n déu ghi
“dugc thyc hién trén co s6 phuong phdp luan cta chu nghia Marx-Lenin, tu
tuéng HO Chi Minh...” hoic “co sé phuong phdp luan cta chu nghia duy vat
bién ching, duy vat lich st”. Tuy nhién, da phin cdc tic gia khong giai thich
phuong phdp luan nay dugc hiéu nhu thé€ nao va dugce su dung dé thuc hién
nhung néi dung cu thé gi ctia cong trinh nghién ciu.

Thit ba, ky thugt NCKHPL

Trong khdi ni¢m phuong phip NCKH 6 trén da dé cap dén thuat ngu
“ky thuat nghién ciiu”. Kothari cho rang phuong phdp nghién ciiu va ky thuat
nghién cuiu la hai thuat ngti khdc nhau mic du trong thuc t& ching thuong dugce
st dung dé€ thay thé€ cho nhau.” Ky thuat nghién ciu dm chi cdc hanh vi va cong
cu dugce st dung dé thuc hién viéc nghién ciu vi du nhu quan sdt, ghi nhan dua
liéu, xu ly du liéu va nhung thi tuong tu. Trong khi d6, phuong phdp nghién
ctiu mang tinh khdi qudt hon, dm chi cdc hanh vi va cong cu dugc st dung dé€ lya
chon va xay dung ky thuat nghién cuu.

12 L V Redman and A V H Mory, The romance of research (1923) 10, trich din trong Khushal Vibhute & Filipos
Aynalem, tldd, tr. 20.

13 Vidu tic Wing Hong Chui da viét: “Broadly speaking, social science methodologies can be classified in two: quantitative

and qualitative methodologies. In this chapter, the quantitative research method as one particular non - doctrinal methodology

will %c introduced.” Xem Wing Hong Chui, “Quantitative legal research”, trong Mike McConville & Wing
Hong Chui, tldd, tr. 47.

14 Db Minh Khoi va cdc tdc gia khdc, tldd, . 13.

15 C.IEI{. }Il(othari (2nd ed., 1990), Research methodology: Methods and techniques, New Age International (P) Limited,
Publishers, tr. 7.
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Su khdc nhau gid loai hinh, phuong phdp va ky thuat nghién ciu dugce thé
hién qua bang sau:'

Loai hinh

Phuong phap

Ky thuat

Nghién ciiu
thu vién

(1) Phan tich cdc ghi chép
lich su (historial records)
(11) Phan tich tai liéu

Ghi chép cdc chu giai, phan tich néi
dung, nghe va phan tich bang ghi am,
ghi hinh

Thu thap s6 liéu, tai lieu tham khao va
tom tit huéng dan, phan tich noi dung

Nghién ctiu
dién da/
hién trudng

(1) Quan sdt tryc ti€p nguoi
khong tham gia

(i1) Quan st nguioi tham gia
(ii1) Quan sdt s6 dong

(iv) Bang hoi qua mail

(v) Bang t6ng hop quan
diém (opinionnaire)

(vi) Phong vin cd nhan
(vii) Phong van tap trung
(viii) Phéng vin nhém

(ix) Khio sit qua dién thoai
(x) Nghién ctiu tinh huéng
va lich st cudc séng

Thang do hanh vi quan sit, st dung
thé ghi diém,...

Ghi chép mang tinh tuong tdc, cd thé
st dung cdc thiét bi ghi am, ky thuat
hinh anh

Ghi chép hanh vi cua s6 dong, phong
vin st dung nhting ngudi quan sit
doc lap tai cdc dia diém cong cong.
Xdc nhan nén tang kinh t& xa hoi ctua
nhting ngudi phan hoi

St dung thang do thdi d¢, cdc ky thuat
phongchiéu (projectivetechniques), thang
do quan hé¢ xa hoi (sociometric scales)
St dung ban k& hoach chi tiét véi cdc
cau hoi déng, mé

Tap trung sy chu y vao kinh nghiém
da xdc dinh va hiéu qua cua né
Nhung nhém nhé duge phong vin
cuing luc

Dugc su dung nhu mét ky thuat khao
sdt veé thong tin va nhan thic ro quan
diém; c6 thé dugce st dung theo sau
bang hoi

Thu thap du liéu chéo/lién nganh cho
viéc phan tich sau, du liéu theo chidu
doc dé phan tich sau vé dic di€m

Nghién ctiu
thi nghiém

Nghién ciu nhém nhé ve
hanh vi ngiu nhién, phan
tich vai tro va hoat dong

St dung cdc thiét bi ghi am, ghi hinh,
nguoi quan sit doc lap, ...

2.2. Vai tro, y nghia cia phuong phdp nghién cin khoa hoc phdp ly

Phuong phdp NCKHPL giti mot vai tro dac biét quan trong, quyét dinh sy
thanh cong cua hoat dong NCKH. Trudc hét, dya vao phuong phdp nghién cuiu

16 Kothari, tldd, tr. 7.
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da dugc su dung, ngudi doc, nhit 12 ngusi binh duyét, ¢ co s6 d€ ddnh gid do
tin cay, tinh thuyét phuc cua cdc két qua nghién ciu. Vi du dé€ tim ra mdi quan
h¢ gitia nhiét do vdi mot s toi pham nhu giét nguosi, hanh hung, cudp tai san,
hi€p dam, nhom tdc gid da su dung phuong phdp nghién ciiu dinh lugng.!” Day
la phuong phdp rit phu hgp véi muc dich nghién ciu. Ro rang trong trudng hop
nay néu chi don thuan st dung phuong phdp nghién ctiu ly thuyét luat hoc thi
rit kho, néu khong mudn ndéi 1a khong thé, ching minh mét cich thuyét phuc
vé mdi quan h¢ gida hai d6i tugng trén.

Tiép dén, phuong phdp nghién ctiu la moét trong nhung tiéu chi dé dinh
gid kha ning dugc chdp nhan cong bd béi mot s6 tap chi luat hoc qudc té€ ¢ uy
tin. Theo tim hiéu cua tdc gia bai viét, da s§ tap chi qudc t&€ khong dit ra yéu
cau qud khit khe va gidi han ro rang vé phuong phdp nghién ctiu. Tuy nhién,
c6 mot vai tap chi qudc t&€ ngay trong tén goi hoic phin gidi thi¢u ctua ching
da tryc ti€p xdc dinh phuong phdp nghién cidu duge chu trong. Do dé nhung
tdc gia nao st dung diing phudng phdp nghién ciu thi kha ning bai viét cia ho
dugc cdce tap chi nay chdp nhan sé cao va ngugc lai. Vi dy: Tap chi Nghién ciu
thuc nghiém vé dao duc nghién ciu con ngudi (Journal of Empirical Research on
Human Research Ethics) ciia nha xudt ban Sage;' Tap chi Nghién ciu phdp ly thuc
nghiém (Journal of Empirical Legal Studies) cua nha xuit ban Cornell Law School
and Wiley Periodicals LLC.""%

Phuong phdp NCKHPL con gidn ti€p thé hién kién thiic, nang luc va ky
niang nghién cuiu cua tdc gia. Viéc lua chon phuong phdp nghién ciu cé pht hop
v4i loai hinh, muc dich va hudng ti€p can hay khong da ngay 1ap tic chiing minh
kién thtic co ban cua tdc gida vé NCKH ndéi chung. Quan trong hon cdch thiic,
quy trinh, muic d¢ su dung cdc phuong phdp nghién ciiu phan dnh nang luc va
ky nang nghién ciu caa tdc gia; cho thiy tic gid ¢é that sy am hiéu, c¢é st dung
thanh thao cdc phuong phdp nghién ciu da lya chon hay khong.

2.3. Cdc phuong phdp nghién ciiu khoa hoc phdp ly phd bién

Tuong ung véi dic diém cua cong trinh nghién ciu, loai hinh, muc dich
nghién ciu va hudng ti€p can cu thé, tic gid sé xdc dinh cdc phuong phdp
NCKHPL cho phit hgp. Trong dd, can xdc dinh ro phuong phdp nao la phuong
phdp chu dao, phuong phdp nao 1a phuong phdp bé tr¢. Hau nhu khong ¢ cong
trinh NCKH nao chi su dung moét phuong phdp dé thuc hién. Trong pham vi
bai viét, tdc gia chi trinh bay mot s§¢ phuong phdp NCKHPL phé bién sau day:
2.3.1. Phuong phdp nghién ciiu lich sit phdp Iudt (historical method in law)

Nghién ciu lich st phdp luat lam sing té phuong dién xa hoi cua chung,
cung cip sy hiéu biét sau sic vé dong luc kinh t€, dic tinh cong dong, va quy
dao vin héa bén dudi cua ching. Lich st lam sdng té sy phdt trién cda cdc khdi
ni¢m phdp luat, y tudng, nhan thiic ctia cong dong tao nén tang cho phdp luat,

17 Prancois H Schutte, Gregory D Breetzke & Ian Edlstein, “The relationship between temperature and crime on
the Cap Flats of South Africa”, International Journal of Criminal Justice Sciences, Vol. 16(1), 2021, tr. 127-145.

18  Journal of Empirical Research on Human Research Ethics, “Journal overview and metrics”, https://journals.
sagepub.com/home/jre, truy cap ngay 05/4/2025.

19 Journal of Empirical Legal Studies, “Overview”, https://onlinelibrary.wiley.com/journal/ 17401461, truy cap
ngay 05/4/2025.

20 Tham khdo danh sich cdc tap chi chu trong phuong phdp nghién ctiu thuc nghiém tai dja chi Standford Law
School, https://guides.law.stanford.edu/c.php?g=685018&p=5776659, truy cap ngay 05/4/2025.
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su chuyén dong caa chinh tri, xa hoi din dén sy ra doi cua phdp luat, va cic mdéi
quan hé qudc t€ tao hinh cho phdp luat 6 cdp dd qudc gia va qudc t&?' Lich su
phdp luat chua bao gio la mot mon hoc don 1é va thuong dugce chia thanh hai loai
la lich st phdp luat bén trong (internal) va lich si phdp luat bén ngoai (external).
Loai thu nhit 1a lich su phdp luat caa cdc luat su, cua cdc quy tic va nguyén tic
phdp ly vdéi nhiting loai ngudn cha yéu duge hinh thanh trong qud trinh phdp luat
(legal process) nhu cdc dao luat va vy dn di quyét dinh, duge bé sung khi thich hgp
v4i nhuing tai liéu caa luat su giai thich vé cdc quy tic va thinh thoang phan dnh
vé chung. Loai thu hai la lich st ctia phdp luat trong thuc tién, ctia cic ch€ dinh
luat khi dp dung trong xa hoi hon Ia nhting quy tic phdp ly ton tai trong mot moi
trudng xa hoi, kinh t€ va chinh tri tréng réng.*

Quan sdt nhid¢u cong trinh nghién ciiu cia sinh vién luat tai Viét Nam, tdc gia
bai viét nhan thdy phan lich su hinh thanh cia mét ché€ dinh hoic cdc quy dinh
phép luat thuoc d6i tugng nghién ciiu da s chi diing lai 6 viéc mo ta, trich dan
quy dinh cta cdc vin ban phdp luat qua cdc giai doan/thoi ky va thusng dit trong
chuong thi nhit vé ly luan chung. Piéu nay cho thiy sinh vién chi tip trung vao
lich st phdp ly bén trong ma hoan toan thiéu ving su nghién ciu phdp luat trong
b&i canh lich su, chinh tri, van hda, xa hoi cu thé cta dit nudc trong tling giai
doan. Phan trinh bay vé lich st do vay khong cé déng gép ding ké vé mit khoa
hoc, xa 151 thuc tién va khong tim ra duge quy luat, xu hudéng phdt trién cua
phdp luat. Vi du nghién ciiu lich st cta tranh tung trong t6 tung hinh sy nhung
chi dya vao quy dinh cta cdc Bo luat TS tung hinh sy ma khong gin vdi cdc
Nghi quyét cta Bo Chinh tri vé cai cich tu phdp. Nghién ciu vé toi dung nhuc
hinh nhung chi trich dan, so sdinh quy dinh v& t61 danh nay giva cic B¢ luat Hinh
st ma hoan toan khong dé cap dén yéu cau noi luat héa Cong udc chéng tra tan.

Trudc khi st dung phuong phdp nay, ngusi nghién ciu can xdc dinh 1o muc
dich Ia gi: chudn bi d€ tranh luan vé moét vu dn, phé phin quy dinh phdp luat, tng
ho viéc thay d6i hay gitt nguyén quy dinh phdp luat.” Déi tigng nghién ciu cua
phuong phdp nay rit da dang bao gém lich st hinh thanh va phdt trién cta cdc quy
dinh phdp luat, thuc tién thyc hién phdp luat, ly thuyét phdp luat...* DéE si dung
thanh cong phuong phdp nghién ciu lich su phdp luat, nha luat hoc can ¢é goéc
nhin cia mét nha lich st véi cdch tiép can lién nganh. Cdc ky thuat thuong dugce
st dung trong loai phucng phdp nghién ctiu nay la phan k¥ lich su, mo ta, tuong
thuat, giai thich, phan tich m&i quan hé nhan qua (causation) gitia cdc hién tugng.

Mot van d@ rit quan trong trong phuong phdp nghién ciu lich st phdp luat
la tai lieu tham khao. Do d6i tugng nghién ciu la nhtng hi¢én tugng da xay ra
trong qud khu va nha luat hoc khong thé tao ra dii liéu nén ho phai tim dung, day
du cdc loai ngudn tai liéu tham khao va diac biét phai kiém tra tinh chinh xdc caa

21 Bhat, P. Ishwara, “Historical legal research: Implications and applications”, Idea and Methods of Legal Research (Del-
hi, 2020; online edn, Oxford Academic), 2020, DOI: https://doi.org/10.1093/0s0/9780199493098.003.0007

22 David Ibbetson, “Historial research in law”, abstract, in Mark Tushnet, Peter Cane (eds.), Oxford handbook of
legal studies, Oxford Academic, 2012.

23 Melton, Buckner F. Jr., “Clio at the Bar: A guide to historical method for Legists and Jurists”, Minnesota Law
Review, Vol. 82(3)911, 1998, tr. 469.

24 P5d Minh Khéi va cde tdc gia khdc, tldd, tr. 53.

25 Quan hé nhan qua dugce xem 1a yé&u t6 then chét ctia nghién ctu lich sti, mic dut cdc nha stt hoc khong dua ra
khdi niém quan hé¢ nhan qua la gi. Xem Melton, Buckner F. Jr., tldd, tr. 437.
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chung trudc khi st dung. P3i véi nha s hoc, ¢6 hai loai ngudn tai liéu [a nguon
SO cAp (primary source) va nguon thu cip (secondary source).® Pugce xem la nguon
s6 cap khi tdc gia cta nd la ngusi tham gia hodc nguoi quan sdt truc ti€p sy kién
nghién cdu. Trong khi d6, ngudn thu cidp 1a san phdm ctia mot ngudi chi gidn
ti€p bit dén su kién thong qua viéc tham khio cdc nguon so cdp (tit nhiing bdo
cdo va lap luan). Xu hudng nghién ciu lich st ¢6 1é chu yéu dua vao cdc nguon
tai liéu so cap?” do nghi ngd veé dé tin cay cua cdc nguodn thu cdp. Tuy nhién, d6i
v4i gidi nghién ciu luat hoc thi ¢é quan diém khdc, theo d6 nguon so cdp la cic
quy dinh cua luat, con nguodn thi cdp la nhung giai thich, dinh vi, phét trién, cap
nhat luat phdp. Hon ntia ngudn thu cdp doi khi mang tinh can bing, vo tu va
chinh xdc hon nguon so cdp diac biét trong trudng hop tic gid cia ngudn so cip
la nguosi thuédce dang phdi chinh tri, con tdc gia cia ngudn thi cip lai khich quan
va ¢ gdée nhin t6t hon.™

2.3.2. Phuong phdp nghién ciiu so sanh (comparative research method)

Phuong phdp so sinh la mot phuong phdp nghién ciu ngay cang dugce su
dung phé bién trong linh vyc khoa hoc phdp ly vi nhing 161 ich ma né mang
lai va xu hudng hai hoa héa va nhit thé hdéa phdp luat. Viéc nhin vao hé théng
phdp luat cta cdc qudc gia khdc dugce hi vong sé mang lai nhiéu ich 1¢i cho hé¢
théng phdp luat cia ngusi nghién ciu, dua ra cdc dé xudt cho su phdt trién trong
tuong lai, canh bdo nhting khé khin ¢é thé xay ra, tao co héi xem xét hé théng
phdp luat néi dia mot cich phan bién hon;* ting cudng sy vay muon va tuong
tdc mang tinh tri tu¢ (intellectual interaction and borrowings), qua dé nang cao kha
ning tu nhan xét (self-reflection).”

Mot cong trinh nghién ciu luat hoc mang tinh so sdnh khong thé chi don
gian 12 sy mo ta hai (hoic c6 thé nhiéu hon) h¢ théng phdp luat. N6 phai vugt 1én
trén ditu d6 va dua ra nhung sy mdéi mé tii viée phan tich, vi du sy giéng va khdc
nhau gitia hai qudc gia trong cdch gidi quyét moét van dé phdp ly nao dé; cdc hé
théng di dp dung nhuang tiéu chuin qudc t€ nhu thé nao... Bai viét nghién ciiu
so sinh néu mudn duge cong bé qudc t€ thi con phai dam bio chic chin ring
déc gia qudc t€ sé tim thay sy thu vi cta viée so sdnh. Nguoi binh duyét tap trung
vao ban chit caa két qua nghién ciu tim théy tui viéc so sinh va nhting di¢u cé
thé hoc tap tu két qua nghién cuiu.

bé dp dung thanh cong phuong phdp nghién ciu so sinh trong linh vuc
khoa hoc phdp ly tic gid can tra 161 nhung cau hoi bao géom: (i) Tai sao phai so
sanh? (ii) Lua chon hé théng phdp luat nao dé so sdnh? (iii) So sdnh vin dé gi? (iv)
So sdnh nhu thé nao? (v) Cip bac so sdnh 1a gi?’!

26  Jacques Barzun & Henry F. Graft (5th ed.), The modern researcher, 1992, tr. 114, trich din trong Melton, Buck-
ner F. Jr., tldd, tr. 456.

27 Homer Carey Hockett, The critical method in historical research and writing, 1955, doan 89, trich din trong Melton,
Buckner F. Jr., tldd, tr. 457.

28 Melton, Buckner F. Jr., tldd, tr. 457.

29 Geoffrey Wilson, “Comparative legal scholarship”, trong Mike McConville & Wing Hong Chui, fldd, tr. 87.

30  Marie-Luce Paris, “The comparative method in legal research: The art of justifying choices”, Legal Re-
search Methods: Principles and Practicalities, Clarus Press, 2016, https://researchrepository.ucd.ie/rest/bit-
streams/22767/retrieve

31 Mark Van Hoecke, “Methodology of comparative legal research”, Law and Method, 2015, tr. 01-35, DOI:
https://doi.org/10.5553/REM/.000010
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Cau hoi thi nhdt dm chi muc dich va y nghia cta viéc so sdnh luat. Vin de
nay thuong dugce ly giai trong phan tém tit va phan gidi thiéu cia cong trinh
nghién ciu. Cau hoi thi hai doi héi tic gid phai gidi thich ly do lya chon phdp
luat nudc ngoai va/hodc phdp luat quéc t€ d€ so sanh. Trong thuc t€ phan 16n
nhting nguoi nghién ciu thuong chon hé théng phdp luat qudc gia dé€ so sinh
dua trén kién thic vé ngon ngu cta ho.? Pitu nay cé nghia ho sé chon phdp
luat cta qudc gia dugce thé hién bang mot ngoai ngti ma ho hiéu dugc. Nhung
can luu y nha nghién ciu phai dua ra dugce nhung ly do thuyét phuc cho viéc lya
chon cua ho tii géc dd hoc thuat chi khong thé chi don thuan dya vao ly do sy
thuan tién vé ngon ngi.

Cau héi thi ba d@é cap ddi tugng cu thé cia viéc so sdinh. Trudce day thudng
cdc nha nghién ciu so sinh quy dinh, quy tic trong cdc van ban phdp luat Ia chu
yéu. Nhung veé sau ho da bit dau moé rong ddi tugng so sdinh dén cdc quyét dinh
tu phdp va cdch thuc gidi quyét nhung van dé phdp ly trong thuc tién. Ho cung
chu trong nhi¢u hon dén ngti canh kinh té-xa hoi va lich st cua phdp luat.”

Cau héi thu tu dm chi cdc phuong phdp so sdnh luat. Pi¢u nay nghe thodng
qua c6 vé rit la vi ban than “so sdinh” da la mot phuong phdp nghién ciu. Tuy
nhién so sinh bing cdch nao 1a di¢u rit quan trong va quyét dinh sy thanh cong
cta viéc nghién ciu. Theo Mark Van Hoecke, ching ta ¢6 thé phan biét 06
phuong phdp khdc nhau duge dung trong nghién ciu so sinh bao gém: phuong
phdp chiic ning, phuong phdp ciu tric, phuong phdp phan tich, phucng phdp
luat trong ngti canh, phuong phdp lich si va phuong phédp c6t 161 chung (common-
core method).** Cdc phuong phdp nay c¢6 sy dan xen va hé trg, bé sung cho nhau,
do dé nén dugce két hgp su dung trong nghién ciu so sdnh phdp luat.

Phuong phdp chic ning khong tap trung so sinh cdc quy tic ma cha yéu
so sdnh cdc gidi phdp d6i véi nhung vin dé thuc tién vdi lgi ich déi lap nhau.
Phuong phdp ciu tric dugce st dung xuit phdt tii géc nhin rong hon, tap trung
vao su phan tich mang tinh cfu tric cia cic hé théng (hoic nhung phin caa hé¢
théng) phdp luat. Phuong phdp phan tich huéng dén sy so sinh cdc khdi niém
phdp ly trong tting h¢ théng phdp luat. Phuong phdp luat trong ngti canh tap
trung so sanh cdch thiic phdp luat van hanh trong thuc tién; gitip nguoi nudc ngoai
hiéu phdp luat va giai thich vi sao phdp luat lai 1a nhu vay; gin lién véi cdc yéu t&§
dac thu vé kinh t&, xa hoi, tam ly... Phuong phdp nay dm chi viéc quan sdt thuc
nghi¢m. Phuong phdp lich si, mét phian cta phuong phdp luat trong ngu canh,
la phuong phdp khong thé thi€u trong nghién ciu so sdinh. Phuong phdp nay
khong chi gidi thich ngudén g6c va nguyén nhan cta phdp luat hién hanh trong
x3a hoi, trong mot s§ truong hop, so sanh lich st cho ching ta thdy nhtng quy
tic hoic cdch thic ti€p can phdp luat tuong tu trong mot hé¢ théng phdp luat da
dugc thé hién trong qud khit 6 mot hé théng phdp luat khdc, tuy nhién luat phdp
hoic cdch nhin cta h¢ théng sau hién thoi da khdc. Phuong phdp c6t 161 chung
hudng dén viéc tim ki€m nhting di€ém chung mang tinh c6t 161 cua cdc hé théng
phdp luat, trong cich nhin vé kha nang hai hoa héa moét bo phan cuia luat phdp.

32 Mark Van Hoecke, tldd, tr. 3.
33 Mark Van Hoecke, tldd, tr. 7.
34 Mark Van Hoecke, tldd, tr. 11.



42 TAP CHI KHOA HQC PHAP LY VIET NAM SO 03(199)/2026

Cau héi thu nam dé cap cdc cdp do so sdnh luat. D6 la cdc cdp do phdp luat
dugc xay dung va thuc thi vé mat dia ly (vi du qudc t€, chau Au, qudc gia, viing
lanh th6). C6 nhiéu cdch phan chia cdp do so sdnh luat dya trén nhting phuong di¢n
khdc nhau, cu thé bao gébm cidp dé vi mo va vi mo, cdc nén tang van héa/truyén
théng phdp ly chung va chuyén nghi¢p, luat trong hanh dong va luat trong sich va,
muic do bé mit va muiic do sau, khung hoc thuyét véi nén tang vin héa phdp ly.”
2.3.3. Phuong phdp nghién ciu tinh hudng (case study research method)

Nghién ctiu tinh hudng la mét dang cta nghién ciu thuc nghiém, mot chién
lugc/phucng phdp luan caa nghién ciu dinh tinh,” dugce si dung trong nhiéu
linh vuic khdc nhau nhu xa hoi hoc, phdp ly, y hoc, quan tri, gido duc..., cho phép
nguoi nghién ciu dinh gid du liéu trong mét ngti canh cu thé. Phuong phdp nay
dac biét dugce stt dung d€ ly gidi sau sic vé mot hanh vi xa hoi duge mong mudn.”’
C6 nhiéu khdi niém vé nghién ciu tinh huéng néi chung duge dua ra béi nhiéu
tdc gid. Theo Creswell, mot nghién ciiu tinh huéng giéng nhu mét cdch ti€p can
dinh tinh, khdm phd mét doi s6ng thuc t&€, mét hoac nhiéu h¢ théng (tinh huéng)
duong thdi duge gidi han (bounded system), bing viéc thu thap sau, chi tiét du liéu
lién quan dén nhiéu nguon thong tin... va tudng trinh vé su mo ta va cdc chu
dé cua tinh hudng.” Trong khi d6, Yin cho ring nghién ciu tinh huéng la mot
nghién ciu thuc nghiém khio sit sau mot hién tuong duong thoi trong ngti canh
doi séng thuc t€ ctia né, dic biét khi ma nhiing ranh gidi gita hién tugng va ngu
canh khong duge minh chuing ro rang.” Hai khdi niém nay cho thdy nghién ciiu
tinh huéng mang nhiéu dic diém cua nghién ciu dinh tinh va thyc nghié¢m.

Trong nghién ciu tinh hudng, ro rang ¢ médt vin dé mang tinh then chét
dé Ia viéc lua chon (cdc) tinh hudng can xem xét. C6 thé phan biét ba loai tinh
hudng: (i) Cdc tinh huéng dién hinh/tiéu biéu la nhung tinh huéng ma khi phan
tich cho phép, vi du, moét su nghién ciiu mang tinh chi tiét va ngti canh caa moét
phan quan thé rong I6n hon; (i1) Cdc tinh hudng khong dién hinh (atypical cases)
Ia nhting tinh huéng mang dic diém va/hogc hinh thé déc nhit, cang nhu mot
mdi lién hé dic biét dé€n moi trudng va (iii) Cdc tinh hudng dac biét (extreme cases)
la nhung tinh hudng khdc biét so vdi cdc tinh hudng khdc vi nhtng dac diém
riéng va xdc dinh ro rang.*

Nghién ctu tinh huéng cé thé dugc phan chia thanh nhiéu loai bao géom:
(1) Nghién cuiu tinh huéng chuyén sau (intensive), (i) Nghién ciiu tinh huéng giai
thich (interpretive) va (iii) Nghién ciu tinh huéng khdm phd (exploratory).*' Trong
dé, nghién ciu tinh huéng chuyén sau tap trung vao mot linh vuc nghién ciu

35 Mark Van Hoecke, tldd, tr. 21-27.

36 J.W. Creswell, Research Design, Qualitative, “Quantitative and mixed methods approaches”, 2003, tr. 5,
trich din trong Aikaterini Argyrou, “Making the case for case studies in empirical legal research”, Utrecht Law
Review, Vol. 13(3), 2017, tr. 99, DOI: https://doi.org/10.18352/ulr.409

37 Zaidah Zainal, “Case study as a research method”, 2007, tr. 1, https://core.ac.uk/download/pdf/11784113.
pdf, truy cap ngay 27/4/2023.

38  Creswell, John W., Qualitative inquiry & research design: Choosing among the five approaches, Thousand Oaks, CA:
Sage Publications, Inc, 2013, tr. 97, trich din trong Mateusz Stgpiert, “Using case studies for research on judi-
cial opinions: Some preliminary insights”, Law and Method, 2019, tr. 5, DOI: 10.5553/REM/.000045

39  R.K. Yin (5th ed.), Case Study Research: Design and Methods, 2014, tr. 16, trich din trong Aikaterini Argyrou,
tldd, tr. 100.

40  Mateusz Stgpieﬁ, tldd, tr. 6.

41 Mateusz Stg})iefl, tldd, tr. 3-4.
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nhé. Vi du déi tugng nghién ciu ¢6 thé 1a mot thanh phs, mét ngudi pham todi
chua thanh nién, hai nhém biang ding duong phd, nim gia dinh. Nghién ciu
tinh hudng giai thich nhin manh dic tinh cua tiing tinh hudéng trong ngti canh
cta nd, cha yéu dua vao cic ky thuat nghién ciu dinh tinh dé€ phan tich sy phtic
tap cda tinh huéng nghién ciu. Nghién ciu tinh huéng khim phd thuong dugc
stii dung dé€ thu nghi¢m moét cdch tiép can, khdi niém, ly thuyét hoic cong cu
nghién ciu trong moét linh vuc xdc dinh.

Mic du duge phan loai nhu trén nhung nghién cdu tinh huéng c6 mot s¢§
dic diém chung dut muic d¢ cua ching ¢é thé khdc nhau tuy thudc vao ting loai
nghién ciu. Cdc dic diém do6 la: (i) Chu dé nghién ciu duge gidi han trong mot
linh vyc nho, xdc dinh; (i) Nghién ciu véi cudng dé 16n, mang tinh chuyén
sau va nhiéu mat (multifaceted); (iii) Nghién ctiu tinh huéng trong moi truong tu
nhién cua nd; va (iv) Poi hoéi su dung da dang cdc ngudn thong tin (da li¢u) va
ky thuat nghién ciu.*

Quy trinh nghién cdu tinh huéng trong nghién ctiu khoa hoc phdp ly thuc
nghi¢m, theo Aikaterini Argyrou, thudng trdi qua cdc budc nhu: (1) Xdc dinh
khung khdi niém (conceptual framework) va thi€t k& nghién ciu; (i) Lua chon cdc
tinh huéng; (iii) Thu thap da li¢u va nguosi tra 161; (iv) Phan tich du liéu; va (v)
Két qua nghién ciu tinh huéng.*

Nhiéu bai viét cang chi ra ring nghién cdu tinh hudng cé nhiing vu va
nhugc diém nhit dinh.* V@& uu diém, viéc xem xét du liéu thuosng dugce thuc
hién trong ngti canh ma né dugce su dung. Sy bién d6i 6 khia canh cdc cdch thiic
ti€p can mang tinh thuc chit, cong cy va thu thap caa nghién ciu tinh huéng
cho phép ca phan tich dinh lugng va dinh tinh du li¢u. Su ly gidi chi ti€t dinh
tinh thutng mang lai b6i nghién ciu tinh huéng khong chi giip khdm phd hoac
mo ta da lieu trong moi trudng cudc séng thuc t€ ma con gidp gidi thich sy
phuc tap cia nhung tinh huéng cé that, dieu khé dat duge boi nghién ciu thuc
nghiém hoic khio sit. V& nhugc diém, nghién cdu tinh hudng thusng bi phé
binh 1a thi€u tinh chic chin; cung cip it co s6 dé cé thé khdi qudt héa vé mit
khoa hoc vi st dung s6 lugng nho cdc chua thé (doi khi chi mot cha thé). Phuong
phdp nghién ciu nay thuong bi cho la t6n kém thoi gian, khé thuc hién va san
sinh ra moét khéi lugng 16n cdce tai liéu.

Phuong phdp nghién cuu tinh huéng é Viét Nam (cé noi goi la phuong
phdp nghién ciu dn dién hinh) dugc st dung ngay cang phé bién trong khoa hoc
phép ly, dic biét d6i véi cdc cong trinh nghién ciu theo dinh hudng ung dung.
Tuy nhién, thong thuong cdc tdc gia chi st dung vu dn, vu viéc (thong qua ban
dn hoic ho so) dé minh chiing cho nhung khé khan, vuéng mic gap phai trong
thuc tién thuc hién phdp luat ma nguyén nhan chinh la tit nhung han ché (thiu
sot, bat hgp ly, mau thuin, khong dong bo) ctia cic quy dinh phdp luat cy thé.
Ngoai ra, cdc tdc gia cung it khi két hop véi cdc nguodn thong tin (du liéu) va cdc
phuong phdp, ky thuat nghién ciu khdc nhu quan sdt tryc ti€p, khdo st bing
bang hoi, phéng vin chuyén sau... Néu so sinh vdéi khdi niém va dic diém cua

42 Mateusz Stgpien, tldd, tr. 5-7.
43 Aikaterini Argyrou, tldd, tr. 106-113.
44 Zaidah Zainal, fldd, tr. 4-5. Tham khao thém Aikaterini Argyrou, tldd, Bing 1.
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nghién cuiu tinh huéng dugc néu ra béi cdc hoc gia nude ngoai nhu da gidi thi¢u
thi c6 vé giéi nghién ciu luat hoc 6 Viét Nam chua nhan thic day du, chua khai
thdc va st dung triét d€ phuong phdp nghién ciu nay.

Két luan

Phuong phip NCKHPL c6 mot sy khdc biét nhit dinh so vdéi loai hinh,
phuong phdp luan va ky thuit nghién ciu, mic du vé tén goi doi khi cdc nha
nghién ctiu nudc ngoai st dyung cdc thuat ngt nay dé€ thay thé€ cho nhau. Ranh
gidi gitia chuing that su rit khé d€ xdc lap mot cich ro rang. Trong pham vi bai
viét tdc gia da c§ ging gidi thiéu nhiing thong tin co bin nhit vé nhiing vin de
nay, tdp trung cha yéu vao phuong phip NCKHPL bao gdom nghién ciiu lich su,
nghién ciu so sinh va nghién ciu tinh huéng. Nhu di deé cap, dé dam bao chit
lugng cia moét cong trinh khoa hoc, chung ta nén st dung két hgp nhiéu phuong
phdp nghién ciu véi miic d¢ su dung, vai tro cua ting phuong phdp duge xdc
dinh pht hgp véi loai hinh, déi tugng, muc dich nghién ciiu va hudng tiép can. e
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