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Tom tat
Viéc kham, chita bénh c6 khd nang tdc dong dén siic khée, cang nhu cudc séng ldu dai ciia méi cd nhdn,
trong dé 6 nguoi chua thanh nién. Thuc tién phdp ly tai mét s6 quéc gia cho thdy nguoi chua thanh nién
¢6 thé tw minh dua ra cac quyét dinh vé y té trong mgét pham vi nhdt dinh. Tai Viét Nam, phdp ludt da
ghi nhdn khd nang tu quyét dinh cia nguoi chua thanh nién trong mét s6 quan h¢é cy thé. Vdn dé dat ra
la nguoi chua thanh nién cé thé tw minh dua ra quyét dinh tham gia vao qud trinh kham, chita bé¢nh hodc
tit chéi diéu tri hay khong. Bai viét tdp trung lam 1o vdn dé nay trén cdc phuong di¢n: (i) hoc thuyét phap
ly; (ii) kinh nghiém theo phdp ludt tai mot sé’ qudc gia; va (iii) khd nang ghi nhdn quyén tu quyét dinh
ciia ngudi chua thanh nién trong viéc kham, chita bénh theo phdap lugt Vi¢t Nam.

Tu khoa: quyén tir quyét dinh, nguvi chua thanh nién, hoc thuyét nguoi chua thanh nién truéng thanh, phdp
lugt vé khdam, chiia bénh

Abstract
The act of medical examination and treatment can have significant impacts on an individual’s health and long-
term life, including minors. Legal practices in various countries demonstrate that minors may be able to make
medical decisions for themselves to a certain extent. The law of Vietnam recognizes minors’ decision-making
capacity in specific circumstances. The issue at hand is whether minors can independently decide to participate in
medical examination and treatment process or refuse treatment. The article studies the issue from the aspects of
(i) the legal doctrine; (ii) experiences under the laws of various countries; (iii) recommendations on recognizing
minors’ self-determination right in medical examination and treatment in Vietnamese law.
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Nguéi chua thanh nién la nguoi chua du 18 tuéi.' So véi ngusi thanh nién,
nguoi chua thanh nién chua c6 kha ning nhan thic va lam cha hanh vi mot
cich day da. Trong quan h¢ tai sin, muic d6 doc lap cia nhém chu thé nay thuong
dugc ddnh gid dua trén do tudi.? Trong khi d6, vé nguyén tic chung, viéc xdc lap, thuc
hién quan h¢ dan sy lién quan dén quyén nhan than cua nguoi chua thanh nién phai
dugc ngusi dai dién theo phdp luat dong y.* Nhiing nim gan day, 6 ca trong va ngoai
nudc, viéc dua ra quyét dinh trong viéc diéu tri bénh; hién mdu; hién mo, b phan co
thé; tranh thai... ctia ngudi chua thanh nién da dit ra vin dé vé kha nang tu dinh doat

* Bai viét nay 1a san phdm tit dé tai nghién ciu khoa hoc cidp Trusng vé “Quyeén tu dinh doat cua ngusi
chua thanh nién theo phdp luat Viét Nam” theo Quyét dinh s6 246/QD-DHL ngay 24/2/2026 cua Hiéu
truéng Truong DH Luat TP. Ho Chi Minh.

1 Khoin 1 Pieu 21 Bo luat Dan sy (BLDS) nam 2015.

2 Khoan 2, khoan 3 va khoan 4 Di¢u 21 BLDS niam 2015. Mic du quy dinh nay dé cap chung vé “giao dich
dan sy” nhung trén thuc t€, quy dinh nay dugc dp dung chu yéu cho cdc giao dich lién quan dén quan hé
tai san.

3 Khoin 2 Pié¢u 25 BLDS nam 2015.
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cta ho trong linh vuc y t€, ma dic bi¢t [a viec khdm, chtia bénh.* Quyét dinh diéu tri
bénh hay khong, d6i véi ngudi chua thanh nién ¢6 thé tic dong dén thé chit, sic khoe
trong sudt phan doi con lai hodc tham chi la tinh mang cia ho. Miac du vay, tai Viét
Nam, dudi géc do phip ly, kha ning dua ra cic y kién lién quan dén viéc khdm, chua
bénh ctia nguodi chua thanh nién con khd mo nhat va trong nhiéu truéng hgp, chua
tuong thich véi kha nang nhan thic cta ho trén thuc t€. Trong bai viét nay, tdc gid
hudng dén viéc xem xét, danh gid kha ning tu dua ra quyét dinh cua nguoi chua thanh
nién trong linh vuc y t€. Trén co sé tim hiéu hoc thuyét vé quyén tu quyét dinh caa
nguoi chua thanh nién, bai viét phan tich, dinh gid phdp luat hién hanh caa Viét Nam,
so sinh véi cdc quy dinh va thuc tién phdp ly tai mét s6 qudc gia trén thé gidi dé dua
ra mot s6 kién nghi lién quan.

1. Hoc thuyét “nguoi chua thanh nién truéng thanh” va quyén tu quyét dinh
kham, chaa bénh caa nguoi chua thanh nién

Cic hoc thuyét phip ly thusng duge dinh gid ¢6 vai tro quan trong trong viéc
xdy dung va thyc hanh phdp luat.> Péi véi chu dé vé quyén tu quyét dinh cua ngusi
chua thanh nién trong linh vyc khdm, chtia bénh, hoc thuyét “Ngusi chua thanh nién
trudng thanh™ (“Mature minor” doctrine) tic dong manh meé dén viéc hinh thanh nén cdc
phdn quyét cta Toa dn, dinh hudng cho viéc xay dung phdp luit cia qudc gia hoic
chinh sdch cia moét s t6 chuic y t€.° Hoc thuyét Nguoi chua thanh nién truéng thanh
nhin nhin ning luc nhan thiic hoan thién va kha ning dua ra quyét dinh doc lap ctua
ngudi chua thanh nién trong nhing trudng hop cu thé, dic bigt Ia d6i véi cdc quyét
dinh diéu tri hodc tii chéi dieu tri trong linh vuic y t& Giai phdp ma hoc thuyét mang
dén “khong vach ra ranh giéi ro rang vé do tudi cho muc dich ty chu co thé. Thay vao
dé, hoc thuyét Ngudi chua thanh nién truéng thanh duge stt dung dé€ dua ra phan tich
trong tiing trudng hop vi khong ¢é ¢d nhan nao giéng hét nhau™.’

T nhung nam 1950 nhiéu hoc gid bit dau dé xudt bénh nhan dugce phép dong
vai tro tich cyc hon trong qud trinh cham séc y t€ cua ho. Cu thé, thay vi cho ring bdc
si biét dieu gi la t6t nhat cho bénh nhan cua minh, ¢6 quan diém cho ring: “nhting
cd nhan ¢6 ning luc hanh vi sé dinh gid t6t hon veé 1gi ich cia chinh ho hon la nhting
ngudi khdc”.® Di sdu hon vao vin dé nay, cdc nghién ciiu da chi ra: du khong phai tit
ci, nhung mot s¢ ngudi tit mudi bén tudi ¢é khi ning khong kém hon nhting ngusi
trudng thanh trong viéc dua ra quyét dinh tham gia mot qud trinh diéu tri.” Thay vi can

4 Vittorio Bolcato, Chiara Franzetti, Giovanni Fassina, Giuseppe Basile, Rosa Maria Martinez, Livio Pietro
Tronconi, “Comparative study on informed consent regulation in health care among Italy, France, United
Kingdom, Nordic countries, Germany, and Spain”, Journal of Forensic and Legal Medicine, Vol. 103, 2024, tr. 06,
DOI: https://doi.org/10.1016/}.jlm.2024.102674 ; Tran Thi Trang, Pham Thi Hao, “Kién nghi gidi phdp
hoan thi¢n chinh sich vé d¢o tu6i ngusi hién mo, bo phan co thé ngudi trong du dn Luat Hién, ldy, ghép mo,
bo phan co thé ngusi va hién, 14y xdc (stia d6i)”, Tap chi Khoa hoc kiém sat, s6 10, 2023, tr. 62, 68.

5 Aleksey Anisimov, Anatoliy Ryzhenkov and Liudmila Sokolskaya, “Impact of the legal doctrine on
lawmaking and judicial practice in Russia: Historical legal research”, Archives for Philosophy of Law and
Social Philosophy, Vol. 105(4), 2019, tr. 453, DOI: https://doi.org/10.25162/arsp-2019-0021; Emerson
H. Tiller, Frank B. Cross, “What is legal doctrine”, Northwestern University Law Review, Vol. 100(01),
2006, tr. 528-532, DOIL: http://dx.doi.org/10.2139/ssrn.730284

6 Shawna Benston, “INot of minor consequence?: Medical decision-making autonomy and the mature minor
doctrine”, Indiana Health Law Review, Vol. 13(01), 2016, tr. 2, DOI: https://doi.org/10.18060/3911.0011;
Garry S. Sigmana, Carolyn O’Connor, “Exploration for physicians of the mature minor doctrine”, The
Journal of Pediatrics, Vol. 119(4), 1991, tr. 521-522, DOL: https://doi.org/10.1016/50022-3476(05)82398-4

7 Shawna Benston, tldd, 2016, tr. 6.

8 Jonathan F. Will, “My god my choice: The mature minor doctrine and adolescent refusal of life-saving or
sustaining medical treatment based upon religious beliefs”, Journal of Contemporary Health Law and Policy,
Vol. 22(2), 2006, tr. 241.

9 Jonathan F. Will, fldd, 2006, tr. 261 - 262.
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c6 su dong y cua cha me d6i véi cdc quyét dinh diéu tri cua nguoi chua thanh nién, hoc
thuyét dé xuit nhtng ngoai 1¢ nhit dinh. Cu thé, nhting ngudi chua thanh nién ¢6 kha
nang nhin thiic hoan thi¢n ¢ thé tu minh dua ra quyét dinh y t€ lién quan dén thai
k¥, bénh lay lan qua dutng tinh duc, bi¢én phdp tranh thai, bénh tim thin hoic di¢u tri
lam dung chit gay nghién."” Cdc trudng hop nay duge dinh gid Ia nham han ché nhiing
trudng hgp ma viéce biét vé tinh trang bénh ly hodc phuong phdp diéu tri ¢6 thé khién
tré phai xdu hé trude xa hoi hoic bi cha me triing phat va do d6 ngin can viéc dieu tri."

C6 thé thdy, vé noi dung, hoc thuyét di tao ra cdc ngoai 1¢ trong kha nang kiém
sodt cua cha, me d6i véi con chua thanh nién déi véi cde quyét dinh di¢u tri bénh. Ve
pham vi, hoc thuyét chi mé rong quyén ctia ngudi con trong mot s6 hoan canh, ma
khong phai Ia kha niang dinh doat mét cich tuyét d6i. Viée dp dung hoc thuyét thusng
di kem cdc dieu kién nhit dinh. Thii nhdt, nguoi chua thanh nién phai dat dén do twoi
va muc d6 trudng thanh nhit dinh. Cu thé, khi ngusi chua thanh nién ti musi bon
tudi tré 1én, ho ¢d sy hiéu biét va nhan thiic r6 cdc hé qua cua quyét dinh cua minh.
Thit hai, vé phuong thiic can thi¢p y t& nguoi chua thanh nién dugce dua ra cdc quyét
dinh lién quan dén cdic can thi¢p y t€ khong 16n hoic khong tic dong nghiém trong
dén tinh mang, stic khoe. Viéc ngudi chua thanh nién dua ra quyét dinh tii chéi dieu tri
can dugc Toa dn xem xét than trong trén co s6 “can bing mong mudén cua tré véi loi
ich ctia Nha nudc trong viéc bao vé tinh mang va bio v¢ nhting nguci khong c¢6 kha
niang ty bdo vé minh”."? Bong thoi, cdc quyét dinh khong ditu tri quan trong ¢6 kha
nang anh huéng dén sy s6ng déu cin cé sy dong y cia cha me. Thif ba, viéc tham gia
vao moét chu trinh y t€ 1a ¢6 Igi cho ngusi bénh. Trong s6 d6, viéc hién tang gip nhiéu
tranh cii khic nhau. Theo hoc thuyét, viéc hién ting néi tang chi duge tién hanh khi
(i) c6 bang chiing cho thiy l¢i ich ctia nguoi chua thanh nién khong bi anh huéng, (i)
khong ¢6 nguoi 1én hoac ngusi chua thanh nién 16n tuéi hon phit hop va (iii) tha thuat
nay la can thiét d€ bao vé mang s6ng ctia ngudi nhan.”

Tu viéc ¢6 khong it gia dinh da khong lam tron chiic niang cia minh, cic quan
diém phdp ly hién nay da han ch¢ xu hudng trao quyén vo dieu kién cho cha me dé
quyét dinh diéu gi Ia t6t nhit cho Igi ich cta ngusi con.'* Mic du vay, mot s quan
diém khdc cho ring vi¢c duy tri quyén ki€m sodt cia cha me Ia hgp 1é ty nhién, giip
ngudi chua thanh nién phdt trién tinh cdch, nhan thic ma ho con thi€u.”” Trén thuc té,
du hoc thuyét “ngudi chua thanh nién trudéng thanh” anh huéng dén nhieéu h¢ théng
phdp luat'® nhung viéc tao su can bing gitia quyén tu dinh doat cua ngudi chua thanh
nién ¢6 kha nang nhan thic cao véi y chi cia cha me caa ho, cang nhu quyét dinh
chuyén moén cta nguoi ¢é trich nhiém khdm, choa bénh, 1a mét thich thiic déi véi
phdp luat thuc dinh, cing nhu thuc tién xét xu tai nhiéu qudc gia. Mat khdc, khi xdc
dinh d¢ tudi ma ngusi chua thanh nién ¢6 quyén ty quyét dinh, viéc van dung hoc
thuyét c6 thé duge thuc hién mot cich linh hoat tuy vao tiing trudng hgp cu thé, dong
thoi phit hop véi cdc quy dinh khdc ¢6 lién quan.

10 Garry S. Sigmana, Carolyn O’Connor, tldd, 1991, tr. 521.

11 Nhu trén.

12 Garry S. Sigmana, Carolyn O’Connor, tldd, 1991, tr. 523.

13 Garry S. Sigmana, Carolyn O’Connor, tldd, 1991, tr. 524; Vé cdc thanh phan cta Hoc thuyét vé ngusi chua

thanh nién trudng thanh, tham khio thém Garry S. Sigmana, Carolyn O’Connor, tldd, 1991, tr. 522 — 524.
14 Garry S. Sigmana, Carolyn O’Connor, tldd, 1991, tr. 522.

15 Michael Hayes, ““The mature minor doctrine: Can minors unilaterally refuse medical treatment”, University
of Kansas Law Review, Vol. 66, 2018, tr. 709, DOI: https://doi.org/10.17161/1808.26574

16 Jessica A. Penkower, “The potential right of chronically ill adolescents to refuse life-saving medical treatment -
Fatal misuse of the mature minor doctrine”, DePaul Law Review, Vol. 45(4), 1996, tr. 1179-1191.




LUAT DAN SU 17

2. Quyén tu quyét dinh cua nguoi chua thanh nién trong viéc kham, chiia
bénh theo phap luat mot s6 quéc gia

Phdp luat tai nhiéu qudc gia trén thé gidi da cho thdy su quan tim d61 véi y chi,
nguyén vong ctia ngudi chua thanh nién veé vi¢c tham gia diéu tri hoac khong. Rat khé
dé c6 thé dua ra mét nguyén tic chung trong hoan canh nay béi khé khin trong viéc
hai hoa gitia quyén ty dinh doat ctia ngusi chua thanh nién,"” pham vi quyén cta cha
me va cdc ddnh gid veé Io1 ich cua ngudi chua thanh nién. Vé co ban, quyeén ctia nguoi
chua thanh nién dugc biéu hién thong qua quyét dinh tham gia vao qud trinh diéu tri
hoic quyét dinh khong tham gia vao qud trinh diéu tri.

2.1. Quyét dinh tham gia kham, chita bénh

Viéc tham gia vao mot qud trinh diéu tri thuong 6 su théng nhit gitia co s6 y t€,
nguiol chua thanh nién va cha me ctia hg. Miac du vay, é khong it cdc qudc gia, phdp luat
cho phép nguoi chua thanh nién dua ra quyét dinh cho viéc duge chim séc siic khoe
mot cdch doc 1ap. Bo luat Dan su bang Québec — Canada quy dinh ngudi chua thanh
nién tit 14 tudi tré lén ¢6 thé ty minh dong y viéc cham séc vi ly do siic khoe.'® Nhiéu
bang khdc tai Canada nhu Manitoba, Ontario, Newfoundland and Labrador (NL) cang
ghi nhan quyén quyét dinh diéu tri ctia ngusi chua thanh nién tir da 16 tudi tré len.”

Tuong ty, phdp luat Anh quy dinh kha ning tu quyét dinh cia nguoi chua thanh
nién khi ngudi nay tii da 16 tudi tré 1én. Theo d6, moi phuong phdp phiu thuat hoac
nha khoa déu cin dén sy dong y cia ngudi tit da 16 tudi, néu khong viee dieu tri ¢
thé bi xem nhu hanh vi xAm pham dén ho.?” Pic biét, mot khi sy dong y da ¢6 hiéu
luic thi viéc xin phép cha me hoac ngusi gidm ho khong con can thiét.* Quy dinh cia
Anh trong phdp luit gia dinh cang dugc ghi nhan tuong ty dé1 vdi Luat Stic khoe tim
thin nim 1983, stia d6i nim 2007. Néu nguoi chua thanh nién tit du 16 tudi dong y
viéc dieu tri thi y kién cta cha me hoic ngusi gidm ho khong con can thiét.?

Vu viéc Gillick v West Norfolk AHA da cho thdy ro quan diém phdp ly vé quyén
tu quyét dinh trong linh vuc y t€ cia ngusi chua thanh nién 6 Anh.* Con gdi cia ba
Gillick dudi 16 tuéi da tim ki€m va nhan dugc 161 khuyén trdnh thai tii mét bac si. Lot
khuyén nay dugc dua ra theo hudng dan do Bo Y t€ va An sinh xa héi ban hanh. Ba
Gillick da yéu cau Toa dn tuyén bé rang Hudng dan cia Bé 1a bit hgp phdp va mot
trong nhing luan diém ma ba dit ra Ia hudng dan di can thi¢p bit loi vao quyén va
nghia vu cta cha me. Yéu cau cua nguyén don da khong duge chdp nhan. Toa dn cho
rang, néu ngudi chua thanh nién ¢6 “du sy hiéu biét va trf thong minh” dé ¢6 thé nhan
thic moét cich day du thi ho cing ¢6 thé ty minh dua ra quyét dinh dong y. Quyén
cua cha me (bao gom ca quyén quyét dinh diéu tri y t&€ cho con) chi ton tai néu can
thiét dé bao vé dua tré.>*

Vu viée trén duge dinh gid mang tinh budc ngoit trong viéc gidi quyét méi quan
h¢ gitia cha me vdi con va vai tro cta luat phdp trong viéc bdo vé quyén tu chu caa

17 Quyeén nay da dugc it nhiéu d¢ cap tai Cong udc caa Lién hgp qudc vé quyeén tré em. Vin d¢ nay sé dugc
tdc gid trinh bay ki hon 6 phan sau.

18 bitu 14 BLDS bang Québec (Canada) nim 1991.

19 David C. Day, “The capable minor’s healthcare: Who decides”, Canadian Bar Review, Vol. 86, 2007, tr. 385-386.

20 Dieu 8 Luat Cii cdch gia dinh (Family Law Reform Act) Anh Quéc nim 1969.

21 Nhu trén.

22 Khoan 3 Piéu 131 Luat Siic khoe tam than (Mental Health Act) Anh Qudéc nam 1983, stia d6i nam 2007.

23 E. Smaranda Olarinde & Ifeoluwayimika Bamidele, “Gillick West Norfolk and Wisbech AHA: The
right of adolescents to make medical decisions and the many shades of grey”, Journal of Law, Policy and
Globalization, Vol. 54, 2016, tr. 15.

24 Xem vu viéc Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112.
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bénh nhan ¢6 ning lyc phdp luat.® Noi dung cua phin quyét cang dic biét khi dit
trong hoan canh phdp luit gia dinh chi trao quyén tu chu cho nguoi chua thanh nién
khi ho tit da 16 tubi trd 1én.® Tuy vu viée lien quan dén vin dé tu van va diéu tri trdnh
thai nhung phdn quyét cia Toa dn duge xem xét va ly gidi 6 nhiéu géc do khic nhau
trong linh vuc y t€. Qua day, c6 thé thiy duge ngusi chua thanh nién, moét khi da dat
t61 kha ning nhan thic va hiéu biét nhit dinh, van ¢6 thé tu minh dua ra cic quyét dinh
mang tinh ty chu va doc lap vdi su kiém sodt cia cha, me.

Tai chau Au, quyén dugce tu dua ra quyét dinh trong linh vuic y t& ctia ngusi chua
thanh nién nhan dugc su quan tam I6n. “Nhan thiic va sy tham gia cia ngudi chua
thanh nién vao cdc quyét dinh diéu tri phtt hop véi muic do trudng thanh, 1a trong tAm
d6i vdi Isi ich ctia ho”.?” Trén cd s6 yéu cau cia Cong ude chau Au vé Nhan quyén
va y sinh hoc trong viéc “xem xét ¥ kién ctia nguoi chua thanh nién nhu mot yéu t6
quyét dinh phtt hgp véi do tuéi va muic do trudng thanh”,* nhiéu qudc gia trong khu
vic ngay cang quan tim dén y dinh cia ngusi chua thanh nién khi bit dau qud trinh
khdm, chtia bénh.?

2.2. Quyét dinh khong tham gia khdm, chita bénh

Quyét dinh tham gia khim bénh, chtia bénh cia nguoi chua thanh nién thuong
xuit phdt ti chi dinh cia co s6 y t€. Cau héi dit ra Ia liéu ngudi chua thanh nién ¢6 thé
ty minh dua ra quyét dinh khong diéu tri hodc ngiing qud trinh di¢u tri bat chip cdc
khuyén cdo cua bdc si hay khong. Khdc véi nguoi thanh nién, cdc quyét dinh nhu vay
ctia ngudi chua thanh nién ¢6 thé bi xem Ia thi€u thiu ddo va chua didnh gid hét duge
cdc hau qua lau dai. Mac du vay, trong nhiéu trudng hgp, mong muén ctia ngudi chua
thanh nién van dugc xem xét, ton trong va thuc hién.

Phdp luat bang Québec ctia Canada quy dinh: su dong y cham séc y t€ 1a can thiét
khi viéc cham séc nay Ia bit thuong hoic tré nén vo ich hoic hau qua caa né khién
cho ngudi duge chim séc khong thé chiu dung duge.” N6i cich khdc, trong nhiing
truong hgp nay, néu ngudi can duge chim séc y t€ khong dong y thi qud trinh dieu tri
sé¢ khong duge thuc hién hoic khong dugce tiép tuc thyc hién. Quy dinh theo hudng
nguyén tic chung nay da dit ra kha ning xem xét dp dung d6i véi ca nhém chu thé a
ngudi chua thanh nién.

Thuyc tién xét xu tai nhiéu noi khdc cang cho thiy y kién cta ngudi chua thanh
nién rit dugc quan tim khi ho dua ra mong muén khong diéu tri hoic khong tiép
tuc dieu tri. Trong mot vy viée dién ra tai Hoa K¥, Chad Swan (17 tudi) roi vao tinh
trang séng thuc vat sau mot vu tai nan giao thong. Qua moét khodng thoi gian diéu tri,
co thé cua Chad tii chdi dng thong da day. Nguoi gidm ho cia Chad da khéi kién ra
Toa dé chdm dut chuyén nudc va dinh dudng qua 6ng thong vi diéu nay ¢d thé khién
Chad gip phai su dau dén. Du ¢6 nhitu quan diém trdi chiéu nhung Toa dn dic biét

25  E. Smaranda Olarinde & Ifeoluwayimika Bamidele, tldd, 2016, tr. 14.

26 E. Smaranda Olarinde & Ifeoluwayimika Bamidele, ldd, 2016, tr. 16.

27 Rosagemma Ciliberti, Linda Alfano, Ilaria Baldelli, Francesco De Stefano, Alessandro Bonsignore, “Self-
determination, healthcare treatment and minors in Italian clinical practice: ethical, psychological, juridical and
medical-legal profiles”, Acta Biomed, Vol. 89(1), 2018, tr. 36, DOI: https://doi.org/10.23750/abm.v8911.6368

28  Pitu 15 Cong udc chau Au vé nhan quyén va y sinh hoc.

29  Ching han, phdp luat Italia: Rosagemma Ciliberti, Linda Alfano, Ilaria Baldelli, Francesco De Stefano,
Alessandro Bonsignore, tldd, 2018, tr. 36-37; Xem thém phdp luat Bi tai bai viét: Genevieve Schamps,
“The minor child’s degree of autonomy and the measures taken to protect him or her within the health
care sector in belgium”, Medicine and Law, Vol. 30(3), 2011, tr. 347-348; Vittorio Bolcato, Chiara Franzetti,
Giovanni Fassina, Giuseppe Basile, Rosa Maria Martinez, Livio Pietro Tronconi, fldd, 2024, tr. 6.

30  Dieéu 13 BLDS bang Québec (Canada) nam 1991.
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quan tam dén y chi cia Chad trude khi ciu 1am vao tinh trang séng thuc vat. Cu thé,
trudc khi tai nan dién ra, Chad da hai an dé cap véi me va anh trai cia minh (Tan lugt
lic cau 16 va 17 tudi) rang minh khong mudn séng trong tinh trang nhu vay khi phai
chung kién nhuing nguoi quen trong trang thdi hon mé. Toa dn nhan dinh: “khong cé
cdch nao khdc ngoai viéc ton trong quyét dinh cd nhan va cho phép thuc hi¢n quyét
dinh d¢” !

Trong mot vu viée khdc, EG 17 tudi mic bénh bach cau va da quyét dinh tui chéi
truyén mdu vi ly do ton gido. Yéu cau nay duge Toa phic thim bang Illinois — Hoa
Ky dong y. Toa dn cho raing EG la “ngudi chua thanh nién truéng thanh” nén ¢é
quyén kiém sodt cdc quyét dinh chim sdc sic khoe cua chinh minh. Phdn quyét cua
Toa dn duge dua ra trén co sé Luat Giai phong nguoi chua thanh nién trudng thanh
(Emancipation of Mature Minors Act nam 1987).* Trong d6, “ngusi chua thanh nién
trudng thanh” dugce hiéu Ia (i) ngudi tii 16 tudi tré 1én va dudi 18 tudi, (i) da ching
minh dugc kha ning va niang luc quan ly cong viéc riéng cua minh va (i) séng hoan
toan hojic mét phan doc lap véi cha me hodc ngudi gidm ho ctia minh.»

Viéc ti chéi tiép tuc dieu tri ¢d thé xuit phdt tii nhieu ly do khdc nhau, nhu niém
tin ton gido, tinh hiéu qua cua phuong phdp diéu tri, kha ning chiu dung cdc dau dén
ma qud trinh chiia tri giy ra. Y kién ctia ngusi chua thanh nién c¢6 kha ning nhan thic
va hiéu ro tinh hinh sic khoe ctia minh duge khong it cic Toa dn ton trong. Mic du
vay, cting ¢6 nhting hoan cinh doi héi sy can nhic cin trong hon dua trén 1¢i ich vé
moi mat ma chinh ngudi chua thanh nién chua thé dinh gid hét duge. Vi thé, bén canh
co 8 y t&, sy tham gia cua cha me, nguoi gidm ho hoic mot chu thé khdc (thusng Ia
Toa dn) la diéu rit quan trong. P o1 khi, quyét dinh cudi cung dugce dua ra khong dong
nhit vl mong mudn ctia ngusi chua thanh nién.

Pon cu mot trudng hop dién ra tai Anh, trong d6 Toa dn da ra lénh chuyén co gdi
(W) 16 tudi mic chiing chdn an tim than tit moét chuyén khoa danh cho thanh thiéu
nién dén mot bénh vién chuyén diéu tri chiing 161 loan dn uéng. Piéu nay la trdi v y
mudn cua W (cha me cia W déu da chét trude d6). Mic du W ¢6 dua trf thong minh
va hiéu biét d€ dua ra quyét dinh, nhung trén phuong dién y hoc, mét dic diém caa
chung chdn an tim than la bénh nhan khong muén duge chaa khéi. Vi vay, Toa dn
cho ring viéc tuan theo mong muén cua ngudi chua thanh nién trong trudng hop nay
c6 thé dan dén sy t6n hai vé sic khde hogc tinh mang mot cich nghiém trong. Cdc
thim phdn ctung nhan dinh: ngusi chua thanh nién 16 tuéi khong thé ¢é quyén tii chéi
dieu tri y t€ mét cich tuyét déi. Cang tir 1é d6, Toa dn bo qua mong mudn ctia W, viée
dieu tri bit budce da duge thuc hién.>*

Trong moét vu viéc khdc dién ra tai Hoa Ky, Toa dn cho thiy quan diém: du ngusi
chua thanh nién ¢6 thé dua ra quan diém ctia minh trong mét s6 van dé nhit dinh ve
ditu tri (nhu truyén mdu hogc ditu tri stt dung chit giy nghién), nhung déi vdi viée tu
ch6i cham séc trong cdc truong hop lién quan dén sy s6ng hoic cdi chét thi can phai

31 Xem vu viéc In Re Swan 569 A.2d 1202 (1990).

32 InRe EG 133 1l. 2d 98 (1989) 549 N.E.2d 322, Toa dn T6i cao bang Illinois (Hoa K¥); Hudng gii quyét
trong trudng hop nay cing ¢6 nhung khdc biét nhat dinh so véi Toa dn tai Anh Qudc lién quan dén vin
de truyén mdu dé diéu tri. Xem vu viec E & F (Minors: Blood Transfusion) [2021] EWCA Civ 1888.

33 Sec. 3-2 Luat Giai phéng nguoi chua thanh nién (Emancipation of Minors Act) bang Illinois — Hoa Ky
nim 2025. Luat nay ¢6 noi dung tuong tu véi Luat Gidi phéng ngusi chua thanh nién truéng thanh nim
1987 ma Toa dn dp dung trong vu viéc trén.

34 Xem Re W (A Minor) (Medical Treatment: Court’s Jurisdiction) (1992).
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¢6 gidi han nghiém ngit hon.” Phdp luat Anh tham chi cho ring vi¢c thyc hién truyén
madu theo chi dinh cta béc si a bit budc — bt ké cdc vin dé vé ton gido.™

C6 thé thdy y chi cua ngudi chua thanh nién, dic biét khi ho du 16 tudi tré lén,
luon duge quan tim trong qud trinh dua ra phuong dn diéu tri cho ho. Tuy vay, trong
nhiéu truong hop, viéc ddnh gid 191 ich mét cdch toan dién ctia ho van 6 thé dan dén
mot phdn quyét khdc véi y muoén cua nguoi chua thanh nién. Khic véi viéc dong y
tham gia vao mét qud trinh diéu tri, viéc tit chdi ditu tri ¢6 thé tao ra nhiing anh hudng
lau dai dén suic khoe, tham chi tinh mang cua ngudi chua thanh nién. Viéc tii chéi dicu
tri vi th€ thudng cé nhiing gidi han nhit dinh. Hoc thuyét Nguoi chua thanh nién
truéng thanh cting dua ra moét goi y ring: “khi nguoi chua thanh nién ti chéi dieu tri
y t€ dya trén niém tin ton gido, ho phai chiing minh rang ho hiéu cdc h¢ qua y t&€ phdt
sinh tii quyét dinh; dong thoi, niém tin ton gido khién ho tit chéi dieu tri phai déng vai
trd trong tAm trong cudc séng”.”

3. Quyén tu quyét dinh caa nguoi chua thanh nién trong viéc kham, chaa
bénh theo phap luat Viét Nam va mot s6 kién nghi

3.1. Khd ndng ty quyét dinh khdm, chiia bénh ciia nguoi chua thanh nién theo phdp ludt
Viét Nam

O Viét Nam, Luat Khdm bénh, chtia bénh nim 2023 quy dinh: ngusi bénh duge
quyén khdm bénh, chta bénh; dugce chon phuong phip khdm bénh, chua bénh; va
ngugc lai, ngudi bénh cung duge quyén tii chéi khdm bénh, chiia bénh.™ Déi véi
nguoi chua thanh nién ¢6 ngudi dai dién thi quyén nay dugc thuc hién thong qua
quyét dinh cua nguoi dai dién. Truong hop ngudi chua thanh nién khong c¢6 ngusi
dai dién thi thyc hién theo quyét dinh ctia nguoi chiu trich nhiém chuyén moén hoac
ngudi tryc tiép linh dao cua co s6 khdm bénh, chtia bénh.”” Cdc quy dinh trén khong
dat ra viéc xem xét y kién cua ngusi chua thanh nién du viéc kham, cheia bénh truc tiép
tic dong dén suc khde thé chit hoic tham chi Ia stic khoe tinh thin cua ho.

Bo luat Dan sy (BLDS) nam 2015 quy dinh chung vé quyén dugc bao dim an toan
tinh mang, stic khoe, than thé. Cdc can thi¢p y t€ trén co thé ngudi “phai dugc su dong y
cta ngusi d6”.* Truong hop ngusi duge thi nghiém la ngudsi chua thanh nién thi phii
dugc cha, me, hoic ngusi gidm ho ctia ngusi dé dong y. #' Khoan 2 bBieu 25 BLDS nam
2015 cung da dua ra nguyén tic: “Viéc xdc lap, thuc hién quan h¢ dan sy lién quan dén
quyén nhan thin ctia nguoi chua thanh nién. .. phai duge ngusi dai dién theo phdp luat
cua nguoi nay dong y”’. Nhin chung, phdp luat theo hudng dit ra dieu kién vé su dong y
cua cha, me hoic ngusi gidm ho déi véi viee ditu trj cua nguoi chua thanh nién.

C6 thé thdy, phdp luat Viét Nam hién nay chua ghi nhan kha nang ngudi chua
thanh nién dugc quyén tu minh dua ra cdc quyét dinh trong viéc khdm, chua bénh, bit
ké nguoi d6 6 do tudi nao va cé khi ning nhan thiic ra sao. Piéu nay xudt phdt ti viéc
bao v¢ lo1 ich chinh ding ctia cdc cd nhan ma kha ning nhan thiic va kinh nghiém séng
con ¢ nhing han ché nhit dinh.* Mac du vay, khong thé hoan toan phu nhin ring
35  Blake Valarie, “Minors’ refusal of life-saving therapies”, AMA Journal of Ethics, Vol. 14, 2012, tr. 794;

Commonwealth of Pennsylvania v Nixon, (Pa 2000).

36  Xem vu viéc 6 Anh AK Case 1: E & F (Minors: Blood Transfusion) [2021] EWCA Civ 1888.
37  Jonathan F. Will, #ldd, 2006, tr. 299.

38 Dieu 9, Dieu 11, Dieu 13 Luat Khdm bénh, chtia bénh nim 2023.

39  Khoan 3 DBiéu 15 Luat Khdm bénh, chtia bénh nim 2023.

40  Khoan 3 Pieu 33 BLDS nam 2015.

41 Nhu trén.

42 Nguyén Minh Tuin (chu bién), Binh ludn khoa hoc B¢ ludt Ddn si ciia nuéc Cong hoa xa hgi chir nghia Viét
Nam nam 2015, Nxb. Tu phdp, 2016, tr. 41, 49.
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6 mét s6 do tudi, ngudsi chua thanh nién van ¢6 kha ning dinh gid, nhin nhan vin de
va dua ra cdc quyét dinh bao v¢é ban than. Néu so sinh véi xu hudng phdp ly ctia nhiéu
h¢ théng phdp luat trén the gidi, phdp luat vé khim bénh, chia bénh cta Viét Nam
hi¢n nay con ¢ su han ché trong viéc trao quyén tu quyét dinh cho nguoi chua thanh
nién. Nguoi chua thanh nién khong chi la thanh vién trong gia dinh, ma con [a moét
thanh vién trong xa hoi. Viéc nhin nhan ho vdi tu cich mét chua thé ¢6 quyén tu do
dinh doat cdc vin d¢ nhan than cta chinh minh cang la di¢u can duge xem xét trong
b6i canh hién tai.®

3.2. Kién nghi hoan thi¢n phdp ludt vé khd ndng tw quyét dinh cia nguoi chua thanh
nién trong viéc kham, chiia bénh

Hién nay, phdp luat Viét Nam theo hudng ngudi chua thanh nién chua thé ty
minh dua ra cdc quyét dinh diéu tri hodc tit chéi dieu tri. Xét trong moi quan hé véi
cdc quy dinh lién quan dén nguoi chua thanh nién cua Viét Nam va mot s6 quy dinh
tuong ung cta cic qudc gia khdc, viéc trao quyén tu dinh doat trong moét giéi han nhit
dinh cho nguoi chua thanh nién Ia hgp ly, vi mét s6 Iy do sau:

Thit nhdt, phdp luat Viét Nam hién hanh di ghi nhan kha ning dua ra quyét dinh
ctia ngudi chua thanh nién 6 mot s¢ do tudi nhat dinh.

Trong quan hé nhan than, viéc thay déi ho, tén ctia ngudi tit du chin tuéi tré lén
phai ¢6 sy dong y cua ngusi dé.* Ngudi tit du musi lam tudi dén dudi musi tém tudi
cting dugc quyén quyét dinh viéc xdc dinh lai dan toc.* Quy dinh vé ning lyc hanh vi
dan sy cang cho thiy khi ning tu dua ra quyét dinh ctia ngudi chua thanh nién trong
nhiéu trudng hop, dic biét Ia d6i véi nhém chu thé tii da musi lam tuéi dén chua da
musi tim tuéi.** O do tusi nay, ngudi chua thanh nién cang ¢6 su doc lap nhit dinh
v6i cha me trong cdc quyét dinh vé quan ly, dinh doat tai san.”’

BLDS nam 2015 ¢é mot su phan biét vé noi dung nghia vu ctia ngudi gidm ho caa
nguoi chua thanh nién chua di musi lim tuéi véi nguodi chua thanh nién ti da musi
lam tudi tré lén. Theo d6, nguosi gidm ho cho ngusi chua da muoi lim tuéi ¢6 trich
nhi¢m cham séc, gido duc ngudi duge gidm ho.* Noi dung nay khong duge ghi nhan
d6i véi ngusi gidm ho cho ngusi chua thanh nién tit dd musi lam tuéi.* Sy khdc biét
trong nédi dung ké trén cting phian nao cho thiy ngudi chua thanh nién it du musi lam
tudi da 6 kha niang tu chim séc va bao vé quyén loi ciia minh. O do tudi nay, bén
canh vai trd ctia ngudi gidm ho, ngudi chua thanh nién da ¢6 thé tu hoc hdi, can nhic,
dua ra cdc quyét dinh bao v¢ 161 ich ctia ban than. Cang tii day, kha ning dua ra quyét
dinh khdm bénh, chtia bénh hoac cdc quyét dinh khdc trong linh vuc y t€ cua nguoi
chua thanh nién ctng can duge quan tim va ton trong,.

Thuc ra cdc quyét dinh vé ho, tén, xdc dinh lai dan toc hay quyét dinh vé tai sin
khong giy nén tic dong dén suic khoe, tinh mang cua nguoi chua thanh nién. Trong

43 Mot nghién ciu cho ring: “ngusi con khong chi Ia thanh vién cda moét gia dinh ma con la thanh vién
ctiia mot cong dong 16n hon va Nha nude ¢6 thdm quyeén can thiép khi cha me khong bio vé duge ngusi
con - cung la thanh vién cua cong dong”. Xem: Ross Lf, “Against the tide: Arguments against respecting a
minor’s refusal of efficacious life-saving treatment”, Cambridge Quarterly of Healthcare Ethics, Vol. 18, 2009,
tr. 304, DOI: https://doi.org/10.1017/50963180109090471

44 Dieu 27, bieu 28 BLDS nam 2015.

45 Dieéu 29 BLDS nim 2015.

46 Dieéu 21 BLDS nim 2015.

47 Diéu 76, biéu 77 Luat Hon nhan va gia dinh nam 2014.

48  Dieu 55 BLDS nim 2015.
49  Dieéu 56 BLDS nam 2015.
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khi d6, cdc quyét dinh trong linh vuc y t€ ¢6 thé giy ra nhting hau qua nghiém trong
dén muic khong ¢6 kha nang khic phuc. Mic du vay, nhiing quy dinh trén cho thiy
khd nang nhan thuic cua nguosi chua thanh nién da dugce phdp luat thiia nhan 6 muic do
nhit dinh. Cang gin vdi tudi trudng thanh, ngudi chua thanh nién cang ¢6 nhing hiéu
biét va quyét dinh chin chin. Khong nim ngoai diéu nay, trong linh vuc khdm, chua
bénh, ngudi chua thanh nién ¢6 thé hi€u duge cic khuyén nghi cia bdc si va nhan dinh
dugc dieu ¢6 1¢1 cho ban than. Trong nhiéu truong hgp, viéc dieu tri khién cho nhiing
nguol nay trai qua nhiéu dau dén kéo dai ma khong mang lai két qua kha quan. Viéc
cho phép ngusi chua thanh nién dua ra quyét dinh hogc it nhit Ia thé hién quan diém
lién quan dén chinh sic khoe, tinh mang ctia ho la ditu can thiét. Suy cho cung, chi ¢6
ban than nguoi bénh — dit cho ho thanh nién hay chua, mdi ¢6 nhiing cam nhan chan
thuc vé tinh trang suic khoe cua chinh minh.

Thit hai, cong nhan kha nang quyét dinh cta nguoi chua thanh nién trong linh
viic y t& phit hgp véi xu hudng phdp luat thé gi61 va néi dung cdc diéu ude qudc t€ ma
Viét Nam [a thanh vién.

Phan néi dung trén cho thdy nhi¢u h¢ théng phdp luat trén thé giéi da ¢d sy quan
tim va ghi nhan y kién ctia nguoi chua thanh nién trude cdc quyét dinh tham gia vao mot
chu trinh y € Hau hét cdc qudce gia da ¢6 moét khodng thoi gian dai dinh gid, xem xét
cdc nguyén tic phdp ly vé quyén han cia cha me va khd nang ty dinh doat ctia ngusi con.
Cic chinh sich duge két hgp hai hoa ciing cic hoc thuyét phip ly d€ hudng tdi bio vé¢
quyén I¢i t6t nhit cia ngusi chua thanh nién. C6 thé khing dinh, quan tim dén nguyén
vong cua nguoi chua thanh nién néi chung va mong mudén ctia ho trong linh vuc khim
chiia bénh néi rieng Ia mét xu hudng tich cyc duge nhitu quéc gia trén thé gidi ung ho.”

Phdp luat Viét Nam hi¢n hanh ¢6 cdc co sé va nguyén tic chung cho thiy ngusi
chua thanh nién cang c6 kha ning thé hién quan diém va dua ra quyét dinh trong nhi¢u
truong hop. Luat Tré em nim 2016 ghi nhan viéc “ ton trong, ling nghe, xem xét, phan
hoi y kién, nguyén vong ctia tré em’ la mot trong nhting nguyén tic bio dam thyc hi¢n
quyén va bén phan cua tré em.” Thém vao d6, Viét Nam hi¢n Ia thanh vién cua Cong
udc cua Lién hop qudc vé Quyén tré em. Cong udce da chi ro: “Cic qudc gia thanh vién
phai bio dam cho tré em ¢6 du kha nang hinh thanh quan diém riéng cia minh, duge
quyén ty do phdt biéu nhiing quan diém d6 vé moi vin dé tic dong dén tré em va nhiing
quan diém cua tré em phai duge coi trong moét cich thich ding, tuong ting véi do tudi
va muic do truéng thanh cua tré em”.>? Khong nim ngoai diéu trén, viéc xem xét mong
mudn, nguyén vong cta ngudi chua thanh nién trong linh vyc y t€1a mét trong nhiing
khia canh gitip cho quan diém cua tré dugce coi trong mét cdch thich ding.>

Thit ba, trao quyén dinh doat Ia tao co hoi, dieu kién d€ ngusi chua thanh nién
phdt trién kha niang tu duy, dua ra quyét dinh va tién dén sy truéng thanh.

Nghién ciiu vé phdt trién ning luc cia tré em cho thiy tré em chinh la tic nhan
tich cuc trong cudc séng cua chinh minh.”* Néu toan bo quyét dinh cia ngusi chua
thanh nién chi chiu sy dp dit béi nhting ngudi ¢6 trach nhiém cham séc, bao v¢ ho thi
kha ning tu duy, xem xét, can nhic hudng gidi quyét vin dé cua ho sé khd han ché.
Qud trinh hoc hoéi va truéng thanh doi hai sy tich lay kinh nghiém séng qua thoi gian.
50  Harry Brighouse, “How should children be heard”, Arizona Law Review, Vol. 45(3), 2003, tr. 692.

51 Khoin 4 Diéu 5 Luat Tré em nim 2016.
52 Dieu 12 Cong udc cua Lién hop qudc vé quyeén tré em nam 1989.
53  Dieu 12 Cong udc cua Lién hop qudc vé quyeén tré em nam 1989.

54 Gerison Lansdown, The evolving capacities of the child, UNICEF Publisher, 2005, tr. 13, https://
resourcecentre.savethechildren.net/pdf/evolving-eng.pdf, truy cap ngay 01/03/2026.
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Day Ia nhting budc dém quan trong dé tré ¢6 thé tré thanh mot ngusi trudng thanh
ca vé thé chit 1in nhan thic. Trao quyén dinh doat moét cich phut hop véi kha nang
nhan thiic cta nguoi chua thanh nién dong thoi gitip ho y thic duge trich nhiém véi
chinh ban than va cdc quyét dinh ctia minh ngay tui trudc khi truéng thanh. Cang tu
day, sy 1¢ thudc hoic chip nhan moét cdch thy dong vao cdc quyét dinh cua nguoi dai
dién cuing sé duge giam bdét.

Tuy vay, y chi cta nguoi chua thanh nién cung khong nén duge xem la ¢6 kha
ning quyét dinh hoan toan trong linh vuc khdm chaa bénh. Xuit phdt tii su thi€u
thong tin, kinh nghiém s6ng, kha nang nhan dinh mét cdch thiu ddo ma trong nhiéu
trudng hop, v kién cia ngudi chua thanh nién mang tinh chit tham khao thay vi tinh
chit quyét dinh.® Hon ntia, tuy thuoc vao truyén théng, vin héa, trinh d¢ nhan thic
cua ngudi chua thanh nién 6 tiing khu vyc ma viéc xem xét pham vi, miic d6 ty cha
ctia nguidi chua thanh nién cang can duge can nhic. O Viét Nam, dix nguoi chua thanh
nién ngay cang dugc tao dicu kién dé thé hién quan diém,*® nhung viéc cha me¢ quan
tam va ¢ su dinh hudng hoic tham chi la can thi¢p 1a diéu kho trinh khoi. Vi vay, bén
canh viéc ti€p thu bai hoc phdp ly tit nhieu qudc gia khi cho phép ngusi chua thanh
nién tu dua ra quyét dinh trong mét s¢ truong hop, kinh nghiém nay cang can duge
van dung hai hoa trong hoan canh xa hoi Viét Nam.

Nhu da trinh bay trudc d6, tiry vao hoan canh ctia médi qudc gia, viéc dp dung hoc
thuyét Nguoi chua thanh nién truéng thanh c6 thé dit ra cdc yéu cau vé do tudi cu thé
d6i véi ngusi chua thanh nién ¢ quyén tu quyét dinh. Tai Viét Nam, theo quan diém
cua tic gid, viéc ghi nhan ngudi chua thanh nién tit da musi lam tudi tré 1én c6 quyén
dua ra quyét dinh tao sy théng nhit véi quy dinh vé ning luc hanh vi dan sy cta cd
nhan. Muic tuéi nay ctng pht hgp véi nhieu quy dinh khdc ¢6 lién quan dén kha nang
tu dinh doat ctia nguoi chua thanh nién ma tic gia da dé cap 6 nodi dung trude. Khi
ngudi chua thanh nién tit do musi lim tudi tré 1én chdp nhan diéu tri, ditu nay thuong
dugc thuc hi¢én dya trén cdc khuyén nghi hoidc chi dinh cua bdc si. Vi vay, khi da ¢6
kha ning nhan thiic nhit dinh, ngudi chua thanh nién ¢6 thé chu dong chip nhan dieu
tri dé bao v¢ siic khoe cua minh. Ngugc lai, viéc tii chéi tham gia vao qud trinh khdm,
chtia bénh cua nguoi chua thanh nién khong thé duge chip nhan mét cich tuyét doi.
biéu nay cung phtt hgp véi xu hudng chung cta cdc qudc gia trén thé gidi ma tdc gia
da de cap 6 phan noi dung trude. Viéc tli chéi can thiép y t€ ¢ thé tao ra cic hiu qua
veé stic khoe, tinh mang. Quyét dinh nay cin dugc dua ra mot cich than trong hon.
Viéc dit ra yéu cau vé sy dong y cua cha, me hodc ngudi gidm ho Ia dieu can thiét.

Tu nhting co s6 va ly gidi trén, nhdm tic gid di dén kién nghi stia d61, bo sung
khoan 3 Dieu 15 Luat Khdm bénh, chiita bénh nim 2023 nhu sau:

“a) Nguoi chua da mudi lam tuéi néu ¢é ngusi dai dién quy dinh tai diém c va
diém d khoan 2 Piéu 8 ctia Luat nay thi thuc hién theo quyét dinh cua ngudi dai dién.
Neéu khong c6 ngusi dai dién quy dinh tai diém ¢ va diém d khoan 2 Piéu 8 caa Luit
nay thi thuc hién theo quyét dinh cia nguoi chiu trich nhiém chuyén moén hoic nguoi
truic linh dao caa co sé khdm bénh, chita bénh.

b) Ngudi chua thanh nién tii da mudi lam tudi tré 1én duge dua ra cdc quyét dinh
dieu tri ma khong cin sy dong y ctia nguoi dai dién. Viée tir chéi diéu tri ctia nguoi

55 Ching han, theo Pieu 81 Luat Hon nhan va gia dinh, vi¢c xdc dinh ngudi truc tiép nuéi con sau khi ly hon
phai xem x¢ét nguyén vong ctia con néu con tii da 07 tudi trd 1én; Harry Brighouse, tldd, 2003, tr. 707.

56  Nguyén Phuong Uyén, Vi Cong Giao, “Quyén tham gia cta tré em theo luat nhin quyén qudc t€ va
phdp luat Viet Nam”, Tap chi’ Phdp ludt vé quyén con nguoi, sé 38, 2024.
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chua thanh nién tii du musi lam tudi tré 1én can ¢6 su dong v cua ngudi dai dién hgp
phdp; néu khong 6 ngusi dai dién quy dinh tai diém ¢ va diém d khodan 2 Diéu 8 cia
Luat nay thi can ¢6 sy dong v ctia nguoi chiu trach nhiém chuyén mon hoic ngudi truc
lanh dao cta co s6 khdm bénh, chta bénh.” @
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