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Tom tat
Bai viét tdp trung phdn tich khd nang vdn dung hai hoc thuyét toi pham hoc hién dai la thuyét liya chon hop
ly (rational choice theory, RCT) va thuyét hoat déng thuong nhdt (routine activities theory, RAT) dé hoan
thién hoat dong phong ngita t6i pham tai Viét Nam. Tit viéc tham khdo néi dung co ban cia hai hoc thuyét,
tdc gid gidi thich hanh vi pham t§i tham nhing cia ca nhan la két qud ciia mgt s can nhdc, lya chon khi cdc
yéu t6 riii ro va co hgi (tfinh hudng) thudn lgi. Trén co s6 do, tdc gid kién nghi cdc bién phdp phong ngira nhém
161 pham nay trén thuc t¢'bang cdch tdac dong vao cdc finh hudng, tang nii ro va giam loi ich do t¢i pham tham
nhang mang lai, ddng thoi tdng cuong cdc bién phdp kiém sodt hi¢u qud tir cdc chit thé phong ngiia t3i pham.
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Abstract
The article focuses on analyzing the applicability of two modern criminology theories, namely the Rational
choice theory (RCT) and the Routine activities theory (RAT), to improve crime prevention activities
in Vietnam. By referencing the basic content of these two theories, the author approaches individual
corrupt criminal behavior as the result of a deliberation and choice when favorable risk and opportunity
(situational) factors are present. Based on this, the author proposes practical measures to prevent this group
of crimes by influencing situations, increasing risks, and reducing the benefits derived from corruption, while
simultaneously strengthening effective control measures from crime prevention entities.
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Trong nhting nam gan day, Viét Nam da dp dung nhieu bién phip nhim
phong, chdng cic td1 pham tham nhung va dat duge nhiéu két qua ding
ghi nhan. Qua khio sit ddnh gid s6 liéu dugc théng ké tit Bdo cdo cong tdc phong,
chéng tham nhang cua Chinh phu tii 2017 - 2024, co quan diéu tra thy ly t6ng 5613
vu va téng 13384 bi cdo. Trung binh méi nim 702 vy, 1673 bi cdo, cao nhit [a nam
2024 véi 1538 vu va 3897 bi cdo. Cuang theo cdc bdo cdo nay, toa dn di xét xi téng
3.152 vy dn va téng 7.500 bi cdo. Trung binh médi nim 394 vy, 938 bi cdo, trong
d6 cao nhit Ia nam 2024 véi 917 vy va 2.418 bi cdo.! Trong hoat dong nghién ciu,
nhiéu cong trinh dugce trién khai 6 cdc cdp nhung phan 16n tiép can, gidi quyét dudi
g6c do phdp ly, chinh tri, quan ly cong. Cdc nghién cdu nay di dong gép ding ké
trong viéc gidi thich nguyén nhan va diéu kién cua cdc té1 pham tham nhang va deé
xudt cdc bién phdp phong va chéng to1 pham; tuy nhién, khd it cong trinh van dung

1 Nguyén Huynh Bio Khinh (cha nhiém), Phong ngira cdc téi pham vé tham nhing tai Viét Nam, D€ tai nghién
ctu khoa hoc cdp Trudng, Trusng Pai hoc Luat TP. Ho Chi Minh, 2025, tr. 48.
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cdc hoc thuyét toi pham hoc hién dai d€ gidi thich co ché phdt sinh cdc toi pham
tham nhung, nghién ciu ro vai tro ctia ¢o hoéi va sy tinh todn Igi ich khi thyc hi¢n
hanh vi pham té1. Chinh do khoang tréng vé nghién ciiu nay da khién cho hoat
dong phong, chéng tham nhang chu yéu tip trung vao phdt hién, xu ly sau khi to1
pham xdy ra va chua chu trong dung muic viéc khic phuc tinh huéng, xéa bd co hoi
tao di¢u kién nham ngin ngtia trudc khong dé cho téi pham xdy ra. Trong béi canh
nay, vi¢c van dung cdc thuyét to1 pham hoc hién dai, dic biét Ia thuyét Lya chon hop
ly (rational choice theory, RCT) va thuyét Hoat dong thuong nhat (routine activity theory,
RAT) sé& gitip b6 sung cdi nhin da chiéu, toan dién, gép phin ly gidi r6 hon co ché
phdt sinh cdc to1 pham tham nhang va gép phan da dang hudng nghién ciiu cho hoat
dong phong ngiia té1 pham tai Viét Nam.

Thuyét RCT dugc phit trién trong cong trinh “Toi dc va hinh phat” ctia James
Anson Farrer - mot ban dich va binh luan vé tic pham kinh dién ctia Cesare Beccaria,
dugc viét vao cudi thé ky 19.2 Noi dung thuyét nay duge thé hién cu thé hon béi
tic gia Gary S. Becker (1968) trong cong trinh “Crime and punishment: An economic
approach” cta tap chi Journal of Political Economy.” Theo dd, tdi pham Ia két qua
ctia moét qud trinh lya chon va ra quyét dinh “hop ly” (rational), trong d6 ngusi pham
to1 can nhic lgi ich sé dat dugc so véi rii ro bi bit gitt va bi triing phat. Néu 1gi ich
thu dugc vugt trdi so véi nguy co rui ro, ¢d nhan sé cho ring hanh vi pham téi tré
thanh lya chon hop ly.

Thuyét RAT dugc cdc tdc gia Lawrence E. Cohen va Marcus Felson xdy dung
tli nam 1979, cho ring co hoi pham toi la yéu t6 quyét dinh cho viéc phdt sinh to1
pham chu khong phai [a dic diém cd nhan ctia con nguoi d6. Néi cich khdc, su gia
ting hay sut giam td1 pham khong chi do dic diém cd nhan ma chu yéu do su thay
déi trong hoat dong thudng ngay ctia xa hoi, do 1a su két hop gitia ngudi c6 dong co
pham toi va sy thi€u ving viéc gidm sdt tii ngudi ¢6 trach nhi¢m.*

Thuyét RAT dugce dé cap trong gido trinh “Criminology: The Core” cia tic gia
Larry J. Siegel, theo dd, tic gia cho ring thuyét Lya chon hop ly tap trung vao qud
trinh ra quyét dinh, su suy nghi can nhic ctia ngusi pham toi trong khi thuyét Hoat
dong thudng nhat tap trung lam sdng to cdc yéu t6 moi trudng va tinh huéng tao diéu
kién cho to1 pham xdy ra. Theo tdc gid, mot td1 pham xay ra phai hoi tu ba yéu td: (i)
ngudi pham téd1 ¢6 dong co (motivated offender), (i1) muc tiéu phtt hop (suitable target),
(iii) sy thi€u ving ngusi bio vé c6 ning luc (absence of capable guardianship).” Nhu vay,
yéu té veé sy thi€u ving ngudsi bao vé ¢6 ning luc dugce hiéu la thidu sy hién di¢n cta
nguoi ¢6 kha nang ngin chin hoic can thi¢p d€ hanh vi pham t61 khong thé xay ra
nhu co quan diéu tra, t6 chuc, nguoi dan... hoic sy thi€u hoan thién cua hé théng
phdp luat.

Trén co sé tham khao néi dung cua hai thuyét trén, muc tiéu cua bai viét nay
12 van dung hai thuyét toi pham hoc hién dai a RCT va RAT dé€ phdt sinh co ché

2 James Anson Farrer, Crimes and punishments, Turgut Dincer and the Online Distributed
Proofreading Team, 2019.

3 Gary S. Becker, “Crime and punishment: An economic approach”, Journal of Political Economy, Vol. 76(2),
1968, tr. 169-217

4 Lawrence E.Cohen, and Marcus Felson, “Social change and crime rate trends: A routine activity approach”,
American Sociological Review, Vol. 44(4), 1979, tr. 588—608.

5 Larry J. Siegel, Criminology: The core, 6th edition, Cengage Learning, 2017, Chuong 4, tr. 58-61.
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phit sinh to1 pham tham nhang tai Viét Nam, tit d6 dé xuit cic bién phdp phong
nguia to1 pham, trong dé tap trung vao viéc kiém sodt tinh hudng, co hoi pham to1 va
dieu chinh van dé loi ich ma ngusi ¢ chuic vy, quyén han phéi can nhic trude khi
thuc hién td1 pham tham nhang. Pham vi cuaa bai viét 1a tip trung nghién ciu cdc to1
pham tham nhting trong khu vuc cong tai Viét Nam véi phuong phdp nghién ciu
chu yéu la nghién cdu ly luin, phan tich, d6i chiéu, théng ké s6 liéu tii cic nguon
chinh théng nham gidi thich co ché ctia hanh vi pham t6i d€ tu d6 dé xuit cdc bién
phdp phong ngtia.

1. Co ché phat sinh cac t6i pham tham nhang tai Viét Nam duoc giai
thich theo thuyét lua chon hop ly va thuyét hoat dong thuong nhat
1.1. Co ché phdt sinh cdc tgi pham tham nhiing tai Viét Nam dugc gidi thich theo
thuyét lya chon hop ly (RCT)

Thuyé¢t RCT, nhu da trinh bay, hanh vi pham t61, khong phai la sy xuit hién
ngau nhién ma la két qua cta sy lya chon ¢6 can nhic, tinh todn, dya trén viéc so sinh
gitia 11 ich ¢6 thé dat dugce va nhting nguy co, rti ro ¢d thé xay ra. Khi van dung hoc
thuyét nay dé giai thich co ché phdt sinh cdc to1 pham tham nhuing, ¢6 thé gidi thich
rang ngudi cd chiic vy, quyén han sé lya chon viéc thuc hién hanh vi pham toi khi
ho can nhic ring nhing lgi ich ho sé nhan dugc sé 16n hon nhiing nguy co bi phdt
hién, bi truy ciu trich nhi¢ém hinh sy hay bi thiét hai vé tai san.

Thuic trang tinh hinh td1 pham tham nhang tai Viét Nam cho thdy nhting 11
ich thu dugc tit cdc to1 pham tham nhting la rit 16n, diéu nay da khién cho nguoi ¢é
chic vy, quyén han quyét tim thuc hién to1 pham dén cung. Theo Bdo cdo s6 653/
BC-CP veé Cong tic phong, chéng tham nhung nim 2024 gui Qudéc hoi khéa XV
ngay 17/10/2024, “Téng s6 tai san thiét hai trong cic vu dn dang thu ly, dieu tra
trén 4.759 ty dong, 47.704,2 m2 dit va 138,4 ha dit; da thu hoi trén 684 ty dong,
16.695 m?* dit va 967,4 ha dit; tam giti, ké bién, phong toa, ngin chan giao dich trén
1.184,8 ty dong va nhiéu bit dong san, tai san c6 gid tri khdc (riéng vu dn xay ra tai
Cong ty CP Tap doan Phuc Son da ké bién, thu git 315,75 ty dong; 1,97 tri¢u USD;
534 cay vang SJC; 1.444 gidy ching nhan quyén su dung dit cic loai); 97 miéng
kim loai mau vang, 695.344 USD; 1,97 tri¢éu USD; 534 cay vang SJC; 1.448 gidy
chiing nhan quyén su dung dat cdc loai; 65 xe 6 to, mod to cdc loai; 14.238 m? dit va
13 56 tiét kiém (tong tri gid khoang 1.117 ty dong); két qua diéu tra, xi ly tdi pham
tham nhuing cta cdc don vi thudc Bo Qudc phong: téng sé tién, tai san bi thit thodt,
chiém doat phdt hi¢n dugc do tham nhung: 91.742.748.694 dong; két qua thu hoi:
44.234.827.000 dong.” Nhiing con s nay du chua phin dnh hét nhiing 161 ich ma
ngudi pham to1 tham nhung da dat dugce, nhung phin nao cting cho thay sic hip dan
dac biét cua loi ich vat chit ma nguoi pham to1 mong doi, khién cho hanh vi pham
to1 tré thanh hop 1y theo tinh todn cd nhan.

Tuy nhién, d6i nghich véi 161 ich khéng 16 nay thi nhtng rii ro ma ngusi pham
to1 du kién phai ginh chiu van thip hon nhiéu. Nhiéu vu pham t61 bi phdt hi¢n
muon, s6 tai sin bi thit thodt kho thu hoi va ngusi pham to1 ¢6 thoi gian hop phédp
héa, tham chi tdu tdn tai sin ra nudc ngoai. Bdo cdo 653/BC-CP cung da dé cap,
viéc truy bit d6i tugng bd trén ra nudc ngoai van gip nhiéu khé khin va viée thu
hoi tai san tham nhang con cham, nhiéu tai sin dang tranh chdp hojc chua ro phdp
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ly nén giy khé khan cho thi hanh dn. Tu bdo cdo nay ¢d thé thdy ring nhitu tai sin
bi tham nhung khong thé thu hoi, mic du ¢6 nhtng trudng hop ngusi pham to1 bi
xét xtt nhung do tdu tdn kip thoi hodc vi nhung ly do di néu trén nén ho van giu lai
dugc phan tai san ddng ké ¢6 dugce tu toi pham tham nhting. Trong sy tinh todn, can
nhic cua ngudi pham téi thi rii ro, chi phi nay tré nén thip va khong du siic ngin
chin viéc quyét tim thuc hién hanh vi pham té1.

Nhu vay, su mét can déi gita 1¢i ich thu dugc va chi phi, rai ro hay nhting nguy
co phai ganh chiu da khién vi¢c thyc hi¢n hanh vi pham t61 1a su lya chon hop Iy cua
nhi¢u ngusi ¢ chiic vy, quyén han - chu thé caa cdc toi pham tham nhang. Day la
nguyén nhan ly giai tai sao mac du hiéu rit rd hanh vi va hau qua, ho van thuc hi¢n
hanh vi pham t6i. Véi sy ly giai nay, ¢6 thé thdy ring nguyén nhan va diéu kién caa
cdc to1 pham tham nhang tai Viét Nam khong chi 1a sy suy thodi vé dao diic cua
ngudi c6 chiic vy, quyén han ma con la hiu qua cta bai todn vé 161 ich va rai ro, nhu
né1 dung caa RCT da gidi thich.

Mic du thuyét RCT da chi ra duge co ché tim Iy ctia nguoi pham t61 khi can
nhic lgi ich va rti ro, chi phi phai ginh chiu, trén thyc t&, co ché lam phdt sinh hanh
vi pham t0i tham nhtng con gin lién véi cic yéu t6 khich quan nhu co hoi, tinh
huéng, su thi€u ving cdc yéu t6 kiém sodt, gidm sdt hiéu qua, hay con goi la dieu kién
lam phidt sinh to1 pham. Do dé, d€ ¢6 c¢di nhin toan dién hon vé nguyén nhan va di¢u
kién cua toi pham tham nhang, can ti€p tuc phan tich tii géc d¢ thuyét RAT nhim
gidi thich hanh vi pham t¢i tham nhung bing sy két hop gitia dong co, muc tiéu va
sy ving mit ctia vi¢c gidm sdt.

1.2. Co ché phdt sinh cdc téi pham tham nhiang tai Viét Nam dugc gidi thich theo
thuyét Hoat dong thuong nhdt (RAT)

RAT giai thich co ché cia hanh vi pham t61 tii khia canh diéu kién ho tr¢ cho
su can nhic, quyét dinh dé, yéu t6 ma trong Téi pham hoc thudng goi Ia dieu kién,
tinh huéng hé trg cho td1 pham xay ra..Khi van dung RAT dé gidi thich co ché pham
to1 tham nhung thi vai tro cta tinh huéng, hoan canh dugce dic biét chu y, dic biét
Ia sy thi€u ving vai trd cta ngudi bao v¢ ¢6 ning luc (absence of capable guardianship).

Viéc pham to1 ¢6 dong co trong tinh hinh t01 pham tham nhung hién nay tai
Viét Nam, dua theo cich ly giai caa RCT, Ia két qua ctia qud trinh can nhic gita
loi ich va rai ro. Nguoi ¢6 dong co pham téd1 tham nhang tai Viét Nam hién nay [a
ngudi cé chic vy, quyén han, ¢6 trinh d¢ hoc vin cao, nhan biét duge cdc quy dinh
phdp luat lien quan dén hoat dong ngheé nghiép, va ctiing nhan thic dugce cic 16 hong
trong cdc quy dinh caa phdp luat. BPong co cua ngudi pham té1 tham nhang duge
hinh thanh va quyét dinh bdi nhu cau caa ho, d6 1a nhu cau vat chit, quyén luc va dia
vi cao trong xa hoi. Chinh nhu cau nay la yéu 6 truc ti€p hinh thanh dong co pham
t01 tuong ting, dé 1a dong co vat chit nhu tich lay tai sin, mong mudén cé cudc séng
vat chit xa xi, sang trong. Bén canh dong co vat chit, nguoi pham to1 tham nhung
con xudt hién cdc dong co phi vat chit khdc nhu quyén lyc, dia vi. Su ton tai cua
dong cg chua du d€ toi pham xdy ra, ma can phai ¢6 muc tiéu phtt hop va su thiéu
ving ngudi bao v¢ ¢6 ning luc.

Su thiéu ving ngudi bio vé ¢6 ning luc la yéu t6 déng vai trd quan trong thiic
ddy hanh vi pham téi xdy ra, theo hoc thuyét RAT. Ngudi bio vé dugce hiéu theo
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nghia roéng c6 thé Ia con ngusi cu thé ¢ chiic ning kiém tra, gidm sdt viéc thi hanh
cong vy, cdc co quan cd chiic ning thanh tra, kiém todn, diéu tra, truy t8, xét x,
nhung cung ¢6 thé la cic quy dinh cua phdp luat vé kiém sodt quyén lyc, cic quy
dinh vé cong khai, minh bach... Bén canh d6, ngusi bio vé con ¢6 thé mé rong
pham vi, bao gom c¢d co quan bdo chi, truyén thong, ngusi dan, cic t6 chic xa
hoéi... trong vai tro gidm sdt, phdt hi¢n cdc t61 pham tham nhtng. Ngoai ra, nguoi
bdo v¢é “cd ning luc” khong chi la sy hién dién vé mit hinh thiic, ma con bao gom
kha ning phdt hién, ngin chin, xu ly vi pham mét cdch déc lap va hi¢u qua dua
trén chiic ning, nhiém vu do phdp luat quy dinh. Thuc trang t61 pham tham nhung
trong thoi gian qua tai Viét Nam cho thdy ngudi pham t61 ¢6 dong co, ¢ muc
tiéu chi ¢6 thé thuc hién dugce hanh vi pham t61 tham nhung khi cic quy dinh vé
phdp luat con chua hoan thi¢n nhu con chong chéo hay “16 héng”, co ché kiém
sodt quyén lyc chua hiéu qua, con tinh trang “viia d4 béng viia théi coi” hoic co
ché& bao v¢ ngudi t6 cdio tham nhung chua dia khuyén khich ngusi dan tham gia t6
gidc to1 pham. Bén canh nhiing yéu t6 vé phdp luat va thé ché nay thi sy han ché
trong nang luc, pham chit cia ngusi c6 chidc vy, quyén han trong cdc co quan biao
vé phdp luat; tAm ly né nang, ngai va cham, so¢ bi trd thu ctia nhiing cin bo, cong
chiic, du biét to1 pham dang dién ra nhung khong t6 gidc td1 pham, 1a nhung yéu
t6 quan trong tao diéu kién cho cic to1 pham tham nhung xdy ra. Trong vu dn Van
Thinh Phit va ngin hang SCB, “nguoi bio vé” da bi vo hiéu hoa chinh trong co
ché kiém sodt caa Hoi dong quan tri, Ban kiém sodt, Ban kiém todn noi bo. Nguosi
bdo v¢ nay di khong cinh bdo rui ro, lam ngo trudc nhting sai pham, tham chi
khong kiém sodt ma con hgp thiic hda cic ho so gid mao. N6i cich khic, nguoi
bao v¢ khong chi ving mit ma con trd thanh dong pham.® Bén canh d6, ngusi bio
vé rit quan trong la co quan thanh tra thuéc ngan hang nha nudc cung di bi mua
chuéc va cung tré thanh dong pham. Cu thé, ba DTN, truéng doan thanh tra, da
nhan héi 16 5,2 triéu do la My d€ bdo cdo khong trung thuc, che gidu toan bo sai
pham, va tinh hinh tai chinh yéu kém cta SCB.” Nhu vay c6 thé thdy, sy thi¢u
ving su bdo v¢, gidm st ¢ ning luc la yéu t6 tinh hudng, tao diéu kién cho cdc
hanh vi pham t61 cua Tap doan Van Thinh Phdt va ngin hang SCB xay ra trong
thoi gian dai va gy thiét hai vo cling nghiém trong.

Qua vi¢c phan tich co ché phit sinh cdc to1 pham tham nhung tai Viét Nam dya
tréen RCT va RAT, ¢6 thé thdy ring ngudi pham tdi da ¢6 sy hinh thanh dong co
trén co s6 tinh todn lgi ich sé dat duge 16n hon nhiéu so véi nhiing rai ro bi phét hién
hay bi triing phat. Bén canh d6, dong co nay sé nhanh chdng thiic ddy ngusi d6 thuc
hién hanh vi pham t6i khi ¢6 nhting muc tiéu phut hgp va nhit 1a ¢6 sy thi¢u ving
ctia nguoi bdo vé ¢ nang luc. Néu nhu RCT tip trung gidi thich vé viéc hinh thanh
dong co pham t61 thit RAT nhin manh vai trd cua tinh huéng, diéu kién thuan loi dé
dong co bién thanh hanh vi pham té1 cu thé. Viéc nghién ciu két hgp hai hoc thuyét

6 Tuyét Mai, “Cuu truéng doan thanh tra SCB bi tuyén chung than vi nhan 5,2 tri¢u USD: ‘Bi cdo gan
nhu mit tit c¢a’”, TuoiTre Online, 2024, https://tuoitre.vn/cuu-truong-doan-thanh-tra-scb-bi-tuyen-
chung-than-vi-nhan-5-2-trieu-usd-bi-cao-gan-nhu-mat-tat-ca-20241107112533861.htm, truy cip ngay
25/10/2025, truy cap ngay 27/4/2026.

7 Dién dan caa nhan dan, doanh nghiép vé xay dung, thuc thi chinh sdch, phdp luat, “Toan canh dai dn Van
Thinh Phit”, Bdo dién tiv Chinh phi, 2024, https://xaydungchinhsach.chinhphu.vn/dai-an-van-thinh-
phat-truy-to-truong-my-lan-va-85-bi-can-119231215145320997 .htm, truy cip ngay 25/10/2025.



LUAT HINH SU 59

nay sé gitip viéc xay dung cic bién phdp phong ngtia cdc tdi pham tham nhang tai
phan 2 cua bai viét sé c¢6 hé théng va hi¢u qua hon.

2. Mot s6 kién nghi vé van dung thuyét Lua chon hgp ly va thuyét Hoat dong
thuong nhat trong phong nguia cac t6i pham vé tham nhang tai Viét Nam

Tu nhting vin dé da trinh bay va phan tich tai phan 1 cta bai viét, ¢d thé thdy
rang RCT va RAT di cung cip ly luan khd toan dién nhim gii thich co ché tam ly
xa hoi cua hanh vi pham t61 tham nhang. Mic du bai viét trinh bay hai thuyét RCT
va RAT 6 hai né1 dung riéng biét, noi dung caa hai thuyét nay ¢6 méi quan hé va
bé sung cho nhau va déu duge xem Ia nhting hoc thuyét thuoc trudng phdi “ Crime
opportunity theory” (ly thuyét Co hoi pham t6i).* Chinh vi toi pham Ia két qua cta sy
tuong tdc gitia con ngudi c¢d nhan thic (RCT) va moi trudng ¢6 co hoéi thuin Igi
(RAT) nén chién luge phong ngiia cdc to1 pham tham nhung cin duge xay dung
trén mot nén ting ly thuyét chung c¢6 su két n6i nhim dong thoi tic dong vao ba
yéu t6: thay d6i “ phép tinh” trong nhan thiic ctia ngudi ¢é y dinh pham t0i, bio vé
nhting “muc ti¢u” dé€ cho nhing gid tri nay khé bi chiém doat, dong thoi cing ¢6 hé
théng “ngusi bao vé ¢6 nang luc” triét tiéu cdc co hoi hod trg cho to1 pham xay ra.
2.1. Phong ngita cdc tgi pham tham nhing dya trén thuyét Lya chon hop ly nham
gidam lgi ich, tang rii ro ciia hanh vi pham tgi

Theo thuyét RCT, nhu da trinh bay, mét cd nhan chi thuc hi¢n hanh vi pham
to1 khi ho cho ring loi ich sé dat duge 16n hon rit nhiéu [an nhting rai ro hoic nhting
thi¢t hai ma ho phai ganh chiu. Trong tim cta cic bién phdp phong ngtia tham
nhung la thiét 1ap moét co ché quan tri sao cho lgi ich ki vong tii hanh vi sai pham
luon thip hon cdi gid phai trd. Yéu cau dit ra Ia phidi tic dong vao nhan thic caa
ngudi c6 chic vy, khién ho thiu hiéu ring nhiing t6n thit khi bi phdt hién, tii hinh
phat nghiém khic, tich thu tai sin dén sy sup d6 vé dia vi, sé hoan toan lin 4t moi
loi ich vat chit nhit thoi thu duge. Do dé, dé€ phong ngtia cdc tdi pham tham nhing
theo RCT, can thuc hién cdc viéc sau:

Thit nhdt, d¢ giam loi ich bat hgp phdp, can taing cudng cong khai, minh bach
trong cdc hoat dong diu thau, phan bé ngin sich, trdinh tinh trang doc quyén, lam
quyén cia mot bo phan ngusi ¢ chiic vy, quyén han. Bén canh dé, cdc quy trinh ra
quyét dinh lién quan cdc du dn dau tu, ddu thiu, cip phép xiy dung, phan b6 ngin
sdch, mua sim tai sin cong... viéc can tuan theo quy trinh chit ché va si dung khoa
hoc cong nghé dé gidm st va phdt hién nhung diém bit thuong khi ban hanh quyét
dinh. Vi du dién hinh cho kién nghi nay la viéc tiép tuc trién khai cic quy dinh vé ddu
thiu qua mang (e-GP) theo Pi¢u 50 Luat Pau thau nim 2023 nham thic ddy chuyén
doéi s6, giam thiéu tha tuc hanh chinh va ting cudng gidm sit. Py cting Ia mo hinh can
dugce nhan rong véi cdc hoat dong 6 lién quan dén tai sin cia Nha nudc. Tuy nhién,
vdi su tinh vi ctia cdc t01 pham tham nhuing hién nay thi bén canh viéc ti€p tuc hoan
thién cdc quy dinh nay can ting cudng dau tu co s6 vat chit, nang cip h¢ thong va ky
nang cta cin bo phu trdch dé trinh cdc hanh vi bién tudng, chéng lai cic thu doan ngay
cang tinh vi v6 hi¢u héa tinh minh bach ma cdc h¢ théng nay hudng dén.

8 Marcus Felson, Ronald V. Clarke, “Police Research Series Paper 98 - Opportunity makes the thief
practical theory for crime prevention”, Policing and Reducing Crime Unit: Police Research Series, The Policing
and Reducing Crime Unit (PRC Unit), 1998.
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Thii hai, tang tinh rai ro va hau qua bét 161 ma ngudi pham té1 tham nhang
phai gdnh chiju. Tang tinh rai ro 6 day dugce hi€u la ting cudng kha nang phit
hién sém, lam cho ngudi ¢ dong co pham toi nhan thuc ring néu ho thuc hién
hanh vi pham t61 thi hanh vi ctia ho sé bi phdt hién. Piéu nay doi hoi phai xay
dung h¢ théng gidm sit hi¢u qua ti trung uong dén dia phuong, ting cudng ning
lyc caa cdc chu thé phong ngtia chuyén trich va thudong xuyén nhu cdc co quan
thanh tra, kiém todn. Cdc chu thé chuyén trich nay can dugc dam bao tinh doc
lap, chuyén nghiép, ddy manh hoat dong thanh kiém tra dot xuit va tap trung
vao nhung linh vyc, du dn ¢6 rii ro cao nhu mua sim tai sin cong, dit dai, ngan
hang.... Bén canh d6, cdc chu thé khong chuyén trich nhu ngusi dan, té chuc,
bdo chi... can dugc khuyén khich tham gia t6 gidc cdc hanh vi ¢6 ddu hi¢u pham
to1 tham nhuang. Tuy nhién, yéu ciu nay phai di kem vdi viéc hoan thién va nang
cao tinh kha thi ctia phdp luat bao vé ngudi t6 gidc to1 pham, tao co ché bao vé,
khen thuéng nguoi t6 gidc toé1 pham. Mic du Luat TS cdo nam 2018 danh moét
chuong riéng (Chuong VI) dé quy dinh cu thé vé viéc bio v¢ nguoi t6 cio nhung
viéc bao vé ngudi t6 gidc to1 pham van con nhiéu thdch thic nhu nguoi t6 gidc to1
pham tham nhting van con lo s¢ viéc bi tru1 dap, tra thii vi cdc hanh vi trd thu nay
dugc ddnh gid ngay cang tinh vi va phuc tap’ vi ngudi bi t& gidc, t6 cdo la nhiing
nguoi ¢6 chic vy, quyén han, ngudi ¢é dia vi cao trong xa hoi, tham chi la cip
trén cua ngudi té gidc.

Bén canh viéc ting tinh rui ro bing cich phdt hién sém hanh vi pham t6i,
phong ngtia cdc to1 tham nhang theo RCT con thé hi¢n 6 viéc ting hau qua bit
lgi ma nguoi pham to1 tham nhung phai gdnh chiu néu nhu to1 pham bi phdt hi¢n.
Hiu qua bit loi ma ngudi pham té1 tham nhtng phai ginh chiu bao gom hinh
phat do Toa dn tuyén; hau qua veé vat chit nhu bi tich thu, thu hoi tai san; hau qua
veé chinh tri nhu bi khai trit khoi Péng, xéa chic vu (cho dut da nghi huu) va hau
qua vé danh duy, thé dién (nhu cong khai danh tinh trén cdc phuong tién thong tin
dai ching). D€ tang hau qua bit 1gi cho ngudi pham téi thi phai : (i) ti€p tuc hoan
thién cdc quy dinh phdp luat c6 lién quan, dic biét la phdp luat hinh sy, nhim bio
dam viéc dp dung hinh phat nghiém minh, qua d6 gia ting chi phif ma ngusi pham
to1 phai ginh chiu, gép phan nang cao hi¢u qui ran de d61 véi to1 pham tham
nhang; hoan thién phdp luit t6 tung hinh sy, cu thé Ia bé sung hinh thiic phong
toa tai san ngay tu giai doan diéu tra va hoan thién cdc quy dinh cuaa phdp luat vé
xt ly cdc tai san khong gidi trinh duge nguon goc, (i1) viée dp dung hinh phat va
cdc hau qua bét I¢1 néu trén, d6i véi cdc vy pham to1 da xdy ra, phai bao dam tinh
nghiém minh, kip thoi va théng nhit trong thuc thi phdp luit, theo d6 moi hanh
vi pham to1 tham nhuang déu bi phdt hién, xi ly ding quy dinh, khong cé ngoai
1¢, khong bi can thi¢p hay nuong nhe; dong thoi, cdc co quan tién hanh t6 tung
va nguoi cé thim quyén phai thuc hién day da, trich nhiém va liém chinh chuc
nang cua minh trong qud trinh diéu tra, truy t§, xét xtt va thi hanh dn, nhim bao
dam ring cdc ché tai phdp luat duge dp dung trén thuyc t€ mot cdch hi¢u qua, qua
dd nang cao tic dung ran de va phong ngira t61 pham.

9 Cong ty TNHH Ban tin Thi trudng Viét Nam, “Hanh vi tra thtt ngudi t8 cdo ngay cang tinh vi, phuic
tap”, Bdn tin Thj truong Viét Nam, 2024, https://thitruongvietnam.vn/phap-luat/hanh-vi-tra-thu-nguoi-
to-cao-ngay-cang-tinh-vi-phuc-tap-734292.html, truy cap ngay 7/7/2025.
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2.2. Phong ngita cdc toi pham tham nhiing theo thuyét Hoat dong thuong nhdt nham
tdng cuong vai tro ciia nguoi bdo vé co nang luc

Dé ting cudng vai trd ctia ngudi bao vé ¢6 ning luc, ¢d hai gidi phdp can duge
can nhic. Mgt la, nang cao nang lyc va tinh doc 1ap cua cdc chu thé phong ngtia tham
nhung chuyén nghiép va thudng xuyén nhu: co quan thanh tra, ki€m todn can dugc
trao quyén han thuc chit, dugc ddm bdo tinh doc lap trong hoat dong. Hién tai Luat
Phong, chéng tham nhang nim 2018 chua quy dinh viéc gidm sit chéo gitia cdc co
quan. Trong tuong lai, cin nghién ctiiu b6 sung quy dinh trong luat vé cich thic
gidm sdt nay nhim trdnh trudng hgp “via dd bong vira théi coi”; dong thoi can cé
co ch& bao v¢, gidm sit nhting ngusi ¢ chuc vy, quyén han khi ho phdt hién nhtng
sai pham trong qud trinh thanh tra, kiém todn... trinh truong hop ho bi tra thit hoac
bi mua chuéc. Hai la, ti€p tuc hoan thién cdc quy dinh caa phdp luat vé cong khai,
minh bach, kiém sodt quyén luc, trdch nhiém giai trinh, cong khai quy trinh khi ban
hanh cdc quyét dinh. Viéc ké khai tai san, thu nhap cta ngusi ¢é chiic vu, quyén han
can dugc tién hanh thuc chit va duge xa hoi gidm sit, hoan thién co ché tié€p nhan,
xti Iy thong tin t6 gidc va phan dnh tham nhung, bio dim tinh minh bach va ¢é phan
ho1 két qua xu ly. Ba la, phdt huy vai tro ctia cdc phuong tién truyén thong, cdc té
chiic xa ho1i va quan ching nhan dan trong viéc phdt hi¢n, phan dnh cic hanh vi ¢6
ddu hi¢u cua toi pham tham nhang. Bén canh viéc tiép tuc hoan thién phdp luat dé
cdc chu thé nay ti€p can thong tin nhim ting cudng gidm sit hoat dong cong vy, cua
ngudi ¢ chuic vy, quyén han cang nhu kip thoi phdt hién nhung bat thuong vé tai
san, thu nhap, chi tiéu cua ho, thi nhting cha thé nay ctng can duge c6 co ché bao
v¢ tranh khoi su trin dap, tra thu. Bén la, st dung cong nghé nhu mét ngusi bao vé¢ cé
nang luc, cu thé nhu si dung Artificial intelligence, dti liéu 16n (big data) va cong nghé
truy vét s (digital traceability technology) nham phdt hién cdc giao dich bit thuong, cdc
dong tién la hodc cdc chi tiéu khong hop 1y trong ngan sich nha nudc; déi chiéu du
liéu lién quan viéc ke khai tai sin, ho so ddu thau dé kip thoi phdt hién cdc xung dét
veé loi ich dong thoi du bdo vé tham nhang bang viéc phan tich mé hinh ra quyét
dinh cua nguoi ¢6 chiic vy, quyén han dang thuc hién cong vu 6 vi trf ¢é nguy co
tham nhung cao."
2.3. Phong ngiia cdc tgi pham tham nhing dya trén két hop thuyét Lua chon hop ly
va thuyét Hoat dong thuong nhat

Su két hgp gitia RCT va RAT cho phép xay dung cdc gidi phdp phong ngtia cic
to1 pham tham nhuing toan dién va hiéu qud, dé 1a khong chi ngin ngtia y dinh, dong
co pham to1 ma con dong thoi xéa bo co hoi, ditu kién hoé trg cho td1 pham xay ra.
Cidc bién phdp nay khong dugce thuc hién riéng I¢é ma can dugce trién khai trong méi
quan h¢ phéi hop chit ché, ¢6 sy phan cong trich nhiém 16 rang gitia cdc chu thé
trong viéc ban hanh, thuc thi va gidm sit. Cu thé:

10 Gianluca Gabrielli, Carlotta Magri, Alice Medioli, Pier Luigi Marchini, “The power of big data
affordances to reshape anti-fraud strategies”, Technological Forecasting and Social Change, Vol. 205,
2024, DOI: https://doi.org/10.1016/j.techfore.2024.123507; Natalia Maslii, Natalia Zakharchenko,
Viktoriia Butenko, Oksana Savastieieva, Tetiana Butenko and Liudmyla Shyriaieva, “Modern
technologies of detection and prevention of corruption in emerging information society”, Problems
and Perspectives in Management, Vol. 16(1), 2018, tr. 58-67, DOI: https://doi.org/10.21511/
ppm.16(1).2018.06
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Thit nhdt, Chinh pha cin xdy dung méi trudng cdc c¢o quan quan ly hanh
chinh nha nudc theo hudng chuin héa va s¢ héa nhim cin tré viéc hinh thanh
dong co pham té1 va x6a bo co hoi pham to1, nhit 1a trong toan bo quy trinh ra cdc
quyét dinh, dac biét trong cdc linh vyc nhay cam nhu dit dai, tai chinh, dau tu, y
t€. Vi¢c dp dung chu ky s6, hé thong truy vét s6 (digital tracebitity) sé gidp luu gia
lai qud trinh phé duyét, tit nguoi thuc hién dén thoi gian thuc hién cho dén viéc
thay déi du liéu.

Thii hai, ting kha ning phdt hién to1 pham tham nhung va ting hiu qua ma
nguoi pham toi tham nhang phéi ginh chiu dé hanh vi pham 61 sé khong tré thanh
hop ly, tii d6 ngin chin y dinh pham té1 cta ngusi ¢6 chic vy, quyén han. Nhu da
trinh bay 6 kién nghi trudc, ting kha niang phdt hién té1 (tuc la ting ruai ro cho nguoi
pham toi) dugc thuc hién bing cich xiy dung h¢ théng gidm sdt, kiém sodt tii trung
uong dén dia phuong, bao gom hoan thién hé théng phdp luat, nang cao hoat dong
gidm sdt, kiém tra cia cdc cha thé chuyén trich va khong chuyén trich dong thoi
st dung cong nghé cao. Theo Bdo cdo Phong, chéng tham nhang nim 2023 cua
Thanh tra Chinh phu, ty 1¢ thu hoi tai sin mdi dat 54,5%, diéu nay cho thiy “rui ro”
ma ngudi pham to1 ginh chiu con khd thip. Vi viy, d€ ting hau qua ma ngusi pham
to1 tham nhung phai ginh chiu thi cic cha thé phong ngtia to1 pham can cing ¢6
ngudi bao vé¢ ¢é niang lyc nhu co quan thanh tra, kiém todn va cdc co quan truyén
thong, cic t6 chiic xa hoi va quan ching nhan dan.

Thit ba, phit huy vai tro ctia nguoi bao vé ¢6 nang luc, mé rong pham vi cha thé
bao vé bao gom nhting chu thé la co quan, con ngusi cu thé (chuyén trdch va khong
chuyén trich) va nhung cha thé thé ché (institutional guardian), d6 1a hé théng cic quy
dinh phdp luat c6 chiic ning gidm st va kiém sodt quyén luc. @
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