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Tom tat
Ludt Viéc lam nam 2025 dugc xdy dung vdi nhiéu ngi dung tién bg, trong do cdc quy dinh vé trg cdp thdt nghiép
da cd sy diéu chinh va timg budc tiém cdn vdi cdc tiéu chudn lao déng qudc té. Bai viét cia tdc gid nhdm phdn tich,
chi ra nhimg diém tién b va nhing diém con chua phit hop trong quy dinh vé diéu kién hidng va miic hudng
trg cdp thdt nghiép, binh ludn vé s tuong thich so vdi quy dinh tuong 1ing trong cdc cong wdc, khuyén nghi cia
T8 chuic Lao dgng qudc té. Pdng thoi, trén co sé tham khdo kinh nghi¢m cia mgt s qudc gia co hé théng cdc quy
dinh vé bdo hiém thdt nghiép tién bg trén thé gidi, tdc gid dia ra mgt s6 dé xudt mang tinh goi mé nham hudng
dén hoan thién cdc quy dinh cia Ludt Viéc lam nam 2025 vé diéu kién huong va muic hudng tro cdp thdt nghiép.
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Abstract
The 2025 Law on Employment has been formulated with numerous progressive provisions, notably
including revisions to unemployment benefits that progressively align with international labour standards.
This article aims to analyze and identify both the advancements and the remaining inadequacies in the
legal provisions governing eligibility conditions and benefit levels for unemployment benefits, and to provide
commentary on their compatibility with corresponding provisions in the conventions and recommendations of
the International Labour Organization. At the same time, drawing on the experiences of certain countries
with advanced unemployment insurance regulatory systems worldwide, the author proposes a number of
suggestive recommendations aimed at perfecting the provisions of the 2025 Employment Law on eligibility
conditions and benefit levels for unemployment allowances.
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Béo hiém thit nghiép 1a moét trong nhting tru cét quan trong cua hé théng
an sinh x3a hoi. Bao hiém thit nghi¢p khong chi nham hé trg thu nhap cho
ngudi lao dong trong thoi gian khong ¢d viée Jam ma con hudng téi viée dua nguoi
lao dong quay tré lai thi trudng lao dong. Do vay, bao hiém thit nghi¢p dugc xem la
“ludi d6 an toan” cho ngudi lao dong khi tham gia vao quan h¢ lao dong.! Dudi géc
do phdp ly, “bao hiém thit nghiép 1a loai hinh bao hiém bit budc do Nha nudc t6 chiic
ma ngudi lao dong, ngudi st dung lao dong tham gia dé€ hé tr¢ duy tri viéc lam, dao
tao, tu vin, gidi thiéu viéc lam va bu dip mot phan thu nhap cho ngusi lao dong khi bi
mait viéc lam trén co s6 déng vao Quy Bao hiém thit nghiép”.? Cic ch€ do bao hiém
that nghi¢p gom: tu vin, gidi thi¢u viéc lam; HO tr¢ nguoi lao dong tham gia dao tao,
nang cao trinh d6 ky ning nghe¢; Tro cip thit nghiép; HO tro nguoi st dung lao dong
dao tao, boi dudng, nang cao trinh do ky ning nghe dé duy tri viéc lam cho ngusi lao
dong.® Trong do, trg cip thit nghiép chinh la khodan tién nhim bu dip mot phan thu
nhip cho ngudi lao dong khi bi mit viéc lam. Mbi nim, s6 ngusi dé nghi huéng trg
cip thit nghi¢p ¢ xu huéng ting dan, nim sau cao hon nim trudc’. T niam 2015 dén

1 Lé Thi Hoai Thu, “Quyén An sinh x3 hoi va dam bao thuc hién trong phdp luat Viét Nam”, Nxb. Dai
hoc Quéc gia Ha Ngi, nam 2014, tr. 47.

2 Khoan 4 Diéu 2 Luat Viéc lam nam 2025.

3 Pieu 30 Luat Viéc lam nim 2025.

4 Truong Thi Thu Hién, “Hoan thi¢én cic quy dinh cta phdp luat vé cdc ché d6 bio hiém that nghiép &
nudc ta hién nay”, Tap chi Nghién ciu Ldp phdp, s6 12 (436), 2021, tr. 27.



106 TAP CHI KHOA HQOC PHAP LY VIET NAM SO 04(200)/2026

nay, s6 déi tuong duge thy huéng bio hiém thit nghiép khong ngiing ting qua cdc
nam, tinh dén thang 03 nim 2024, t6ng s¢ ngusi ndp ho so hudng trg cdp thit nghi¢p
trén ca nudc la 7.605.726 ngudi, bang 14 Tan so véi nam 2015 (527.576 ngusi). S6
ngudi c6 quyét dinh hudng tro cip thit nghi¢p a 7.439.091 ngusi.

Nhu vay, tr¢ cidp thit nghiép ¢6 vai trdo quan trong trong viéc hd tr¢ nguoi lao
dong c6 nguon thu nhap tam thoi d€ duy tri 6n dinh cudc séng trong thoi gian ho tim
kiém viéc lam méi. Hién nay, Luat Vi¢c am nam 2025 da c6 nhting sta d6i quan trong
veé dieu kién hudng va miic huéng trg cdp thit nghiép nhim dam bao cho viéc chi tra
tr¢ cap thit nghi¢p diing d6i tugng, ddm bio nguyén tic cé déng - c6 huéng, nhung
viéc stia d6i nay van con mét sd han ché, bit cap trong viéc bao dam quyén huéng bao
hiém thit nghi¢p cua nguoi lao dong. Trong bai viét nay, tdc gia sé phan tich, luan giai
va dua ra dé xudt mang tinh ggi mé nham hudng dén hoan thién cdc quy dinh cua Luat
Viéc lam nam 2025 veé diéu kién huéng va muic huéng trg cip thit nghi¢p, phdt huy vai
tro cua trg cdp thit nghiép trong ddm bio quyeén 1gi cta ngusi lao dong.

1. Piéu kién hudng tro cdp that nghiép
1.1. Déi tugng nguoi lao dong dugc huong trg cdp thdt nghiép

Dé dugc hudng trg cip thit nghiép, trudc hét ngusi lao dong phai 1a “ngusi thit
nghi¢p”. Theo khodn 3 Pi¢u 3 Nghi dinh s¢ 318/2025/ND-CP ngay 12/12/2025 cta
Chinh phu Quy dinh chi tiét moét s6 dieu cua Luat Viéc lam vé dang ky lao dong va
h¢ thong thong tin thi trudng lao dong thi “ngusi thit nghiép Ia ngusi dang khong ¢
viéc lam, dang tim ki€m viéc lam va sin sang lam vi¢c”.® Quy dinh nay khd tuong dong
v6i noi dung ctiia Cong udce s¢ 102 va Cong udc s6 168 cua T6 chuc Lao dong qudc t&
(Intemational Labour Organization, ILO). Theo Pieu 20 cia Cong ude s6 102, thit nghi¢p
dugc hiéu Ia tinh trang gidn doan thu nhap do nguoi lao dong khong c6 kha ning tim
dugc viéc lam thich hgp trong khi ngusi dé ¢6 kha ning lam viéc va sin sang lam viéc.
binh nghia vé thit nghiép tiép tuc dugce phdt trién va cu thé héa tai Cong udc s¢ 168 veé
dieu kién nguoi lao dong phai “tich cuic tim ki€m viéc lam”. Nhu vay, khong phai moi
truong hop ngudi that nghi¢p déu sé duge hudng tr¢ cdp thit nghi¢p (TCTN). Theo
quy dinh tai Pieu 38 Luat Viec lam nam 2025, d€ duge huéng TCTN, nguoi lao dong
tham gia bao hiém that nghi¢p chim duit hgp dong lao dong, chim dit hop dong lam
viéc hodc chdm diit Iam viéc nhung khong thudce cde trusng hgp sau day: (1) Nguot lao
dong don phuong chim duit hop dong lao dong trdi phdp luat theo quy dinh cua Bé luat
Lao dong; (i1) Nguoi lao dong nghi viéc khi da dieu kién hudng luong huu.

C6 thé nhan thdy noi dung ctia Dieu 38 Luat Viéc lam nim 2025 mang tinh k&
thiia quy dinh caa Luat Viéc lam nim 2013. Bong thoi, so véi quy dinh tai Bieu 49 Luat
Viée lam nim 2013 thi Bieu 38 Luat Viéc lam nam 2025 da bai bo quy dinh d6i véi
hai trudng hgp ngudi lao dong khong duge hudng trg cdp thit nghiép bao gom: nguoi
lao dong don phuong chim diit hgp dong lam viéc trdi phdp luat va nguoi lao dong
hudng trg cdp mit sic lao dong hang thing. Nhu vay, theo Luat Viéc lam nam 2025, cdc
truong hgp nguoi lao dong khong duge hudng tro cip thit nghiép dang duge quy dinh
theo hai hudng co ban: mot la, nguoi lao dong 6 su vi pham khi don phuong chim duit
quan h¢ lao dong; hai Ia, ngudi lao dong da du dieu kién duge hudng luong huu.

5 Bo Lao dong - Thuong binh va Xa hoi, Bdo cdo tdng két thi hanh Lugt Viéc lam nam 2013, 2024.
6 Khoan 3 Biéu 3 Nghi dinh s6 318/2025/ND-CP ngay 12/12/2025 cia Chinh phu quy dinh chi tiét moét
s6 diéu cua Luat Viée lam veé dang ky lao dong va hé théng thong tin thi trusng lao dong.
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Thit nhdt, trusng hop ngusi lao dong ¢6 sy vi pham khi don phuong chim duit
quan h¢ lao dong sé¢ khong duge nhan trg cip thit nghiép. Quy dinh nay dugc ly giai
ring nham loai trit cdc trudng hop ngudsi lao dong chim diit hgp dong lao dong trdi
phdp luat, trdnh tryc 1oi chinh sich.” Quan diém lap phdp néu trén Ia hoan toan hgp ly,
nhiam dam bao viéc chi tra TCTN duing déi tugng, ngan ngtia tinh trang lam dung quy
bao hiém thit nghi¢p, dong thoi khuyén khich nguoi lao dong nghiém tic véi cong
viéc dang c6, tuan thu cdc quy dinh cia phdp luit lao dong khi don phuong chim duit
hop dong lao dong. Tuy nhién, can ¢6 su phan biét cu thé vé can cu xdc dinh gitia hanh
vi ngudi lao dong don phuong chim diit hgp dong lao dong trdi phdp luat do vi pham
quy dinh vé thoi gian bdo trudc tai khodn 1 Dieu 35 Bé luat Lao dong (BLLD) nam
2019 véi trusng hop nguoi lao dong tu y bo viéc 05 ngay lién tuc tré 1én ma khong ¢6
ly do chinh ding theo dinh tai diém e khoin 1 Piéu 36 BLLD nam 2019, béi hé qua
phdp ly cia hai truong hgp dugce dp dung hoan toan khdc nhau. Theo d6, nguoi lao
dong c6 hanh vi ty y bo viéc 05 ngay lién tuc tré 1én ma khong ¢6 Iy do chinh didng ¢6
thé tré thanh mot trong nhiing cin cd dé nguoi st dung lao dong don phuong chim
dut hop dong lao dong (theo diém e khoan 1 Dieu 36 BLLD nam 2019), va khi ngudi
lao dong trong tinh huéng nay bi nguoi st dung lao dong don phuong chim duit hop
dong lao dong thi ngusi lao dong d6 van dugce hudng trg cdp that nghiép. Ngugc lai
néu xem hanh vi tu y bd viéc cia ngudi lao dong 1a hanh vi don phuong chim diit hop
dong lao dong trdi phdp luat do vi pham Piéu 35 BLLD nam 2019 thi nguoi lao dong
s& khong duge nhan trg cdp thit nghi¢p. Ngoai ra, can b sung vao Dieu 38 Luat Viéc
lam nam 2025 truéng hgp nguoi lao dong don phuong chim diit hgp dong lam viéc
trdi phdp luat sé khong duge hudng trg cap thit nghiép. Béi vé ban chit, hanh vi nguosi
lao dong don phuong chim diit hgp dong lam viéc trdi phdp luat tuong ty vdi hanh vi
nguoi lao dong don phuong chdm diut hgp dong lao dong trdi phdp luat. Do vay, khi
xem x¢t dieu kién huéng trg cdp thit nghiép thi cin nén can nhic dén yéu t6 c6 sy vi
pham cua nguoi lao dong dan dén viéc chim diit quan hé lao dong.

bdi chiéu quy dinh trén caa Luit Viéc lam nam 2025 vdi quy dinh tuong tng tai
Cong udc s6 168 cua ILO, trg cdp thit nghiép sé duge chi tra cho ngusi bi mit viéc
lam ma khong thé tim ki€m dugc moét cong viée phut hgp trong khi ho ¢6 khi ning
lam viéc va sin sang lam viéc. Khoan trg cdp thit nghiép khong bao gom viéc chi tra
cho déi tugng ngudi lao dong ¢é hanh vi tu y bo viéc khong ¢6 ly do chinh ding.®
Trudc dé, quy dinh tuong tu cting duge dé cap tai Dieu 69 cua Cong udc s6 102 veé
Quy pham t6i thiéu vé an toan xa héi nam 1952 cua ILO. Nhu vay, nguoi lao dong bi
mit viéc lam va duge hudng tr¢ cdp thit nghiép theo noi dung cia Cong ude s¢ 168
dugc hiéu ring ho bi chaim diit quan hé lao dong moét cich bi dong. Dong thoi, ngusi
lao dong bi chim duit quan hé lao dong khong thudc nhing trudng hop cé hanh vi vi
pham ky luat lao dong, gay thiét hai cho nguoi st dung lao dong.

Tai nhiéu quéc gia trén thé gidi, déi tuong huéng TCTN la nguoi lao dong trong
do tudi lao dong, c6 suc lao dong nhung bi mit viéc am va ¢é nhu cau di Iam viéc.
Dong thoi, viéc nguoi lao dong bi mit viéc lam la do yéu t6 khdch quan, tic la khong

7 Bo Lao Dong - Thuong Binh va xa hoi, Bdn téng hop, gidi trinh, tiép thu y kién gop y cia co quan, (8 chiic, cd
nhdn vé dé nghi xdy dung Dy thdo Ludt Viéc lam (sita doi), 2024.

8 Khoin 3 Piéu 20 Cong udc s6 168 nim 1988 ctia TS chiic Lao dong qudc t& (ILO) ve Xiic tién viéc lam
va bio v¢ chéng thit nghi¢p.
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tu nguyén. Do vay, déi tugng duge hudng ctia TCTN thuong hep hon déi tugng that
nghi¢p thuc t& N6i cdch khic 1a khong phai moi ngudi that nghi¢p déu duge hudng
TCTN. Kinh nghi¢m tli mot s6 quéc gia c6 hé théng bao hiém thit nghiép tién bo trén
thé& gidi cho thdy, vin dé xdc dinh nguyén nhan nghi viéc ciia NLD 1a ¢o s6 quan trong
dé xdc dinh dieu kién duge hudng trg cip thit nghiép cta ngusi lao dong.” Trong hau
hét cdc trusng hop, cdc quac gia chau Au déu dua ra yéu cau t6i thiéu dé duge nhan trg
cip thit nghiép 1a nguoi lao dong phai bi mit viéc lam vi nhiing ly do khong phai do ho
giy ra va ho phai dugc ding ky la nguoi tim vi¢e tic 1a ho da né luc tim ki€m viéc lam
nhung khong thanh cong. Mit khic, cdc quéc gia nay cing ¢6 hai hudng dp dung tuy
thudc vao nguyén nhan chdm dit quan h¢ lao dong va thoi gian dong bao hiém thit
nghi¢p: Mot la, tit chéi quyeén duge hudng trg cip thit nghi¢p va hai la giam trii quyén
loi hudng trg cip thit nghiép cia nguoi lao dong. Nguoi lao dong sé bi tii chéi quyén
dugc hudng tr¢ cip thit nghiép néu nguyén nhan chim dit quan hé lao dong la do
¢6 su vi pham cuia hg. Con déi véi nhiing nguoi lao dong ¢6 thoi gian déng bao hiém
thit nghi¢p chua du muic t6i thiéu dé duge hudng trg cip thit nghiép thi ho van duge
nhan tr¢ cip thit nghi¢p é muic thip hon." Quy dinh tuong tu vé d6i tugng ngusi lao
dong dugc hudng tro cip thit nghiép cung duge dp dung tai Trung Qudc. Theo d6, chi
nhuing nguci thit nghiép vily do khich quan mdi duge hudng trg cip thit nghi¢p. Nha
nuéc Trung Qudc cung ¢ quy dinh ro vé nhiing trudng hop khong duge huéng hoic
duing hudng trg cdp that nghiép nhu thoi viée tu nguyén, ¢ viée lam, ti€p tuc hoc ning
cao hogc di nghia vy quan sy, di cu ra nudc ngoai, da vé huu''...

Tdc gia dong tinh véi cdch tiép can diéu kién hudng tr¢ cdp thit nghi¢p theo
hudng ngudi lao dong phai bi mit viéc vi nhing ly do khong phai do ho gy ra."
bdéi chiéu véi quy dinh tai Dieu 38 Luat Viéc lam nam 2025 ¢6 thé nhan thiy phdp
luat Viét Nam cung ¢ xu hudng quy dinh nhtng trudng hop ngusi lao dong ¢6 su
vi pham dan dén chim dut quan h¢ lao dong thi sé khong duge hudng tr¢ cip thit
nghiép. Cu thé Ia déi véi ngusi lao dong don phuong chim dit hgp dong lao dong
trdi phdp luat thi khong duge hudng tro cap that nghi¢p. Tuy nhién, tic gia cho ring
quy dinh hi¢n nay chua di¢u chinh nhting truong hgp nguoi lao dong thuic t€ ¢6 hanh
vi vi pham dan dén chdm duit quan h¢ lao dong nhung ho vin dugc hudng trg cip thit
nghi¢p, hay nhung ngudi lao dong chu dong chim diit quan h¢ lao dong. Bao gom:
nguoi lao dong c6 hanh vi bo viéc 05 ngay lién tuc tré 1én ma khong ¢6 1y do chinh
ddng;" ngusi lao dong thoa thuian chim dut hop dong lao dong hoic trusng hop ngusi
lao dong don phuong chim diit hgp dong lao dong dung phdp luat..."* Do vay, tic gia
cho ring, can phan dinh r6 ngusi thit nghiép vi ly do chu quan va ngudi thit nghiép
vi ly do khdch quan. Viéc xdc dinh nguyén nhan nghi viéc ctia nguoi lao dong la can
thiét d6i véi viéc thuc hién chinh sich bao hiém thit nghiép, dam bao tinh cong bang

9 Nguyén Thi Thu Hoai, “Chinh sdch bio hiém thit nghié¢p tai mét s6 qudc gia phdt trién va bai hoc kinh
nghiém cho Viét Nam”, Tap chi Céng thuong, s6 19, naim 2019.

10 Vi du nhu: Phdp, Cong hoa Lién bang Puc, Thuy Dién, Vuong qudc Anh... Xem Antonio Garcia
De Blas, “Unemployment benefits in Spain and other European OECD Countries”, International Labour
Review, Vol. 124(2), 1985, tr. 151.

11 Nguyén Quang Trudng, “Quan ly nha nudc vé bao hiém thit nghiép 6 nudc ta hién nay”, Ludn dn Tién
si, Vién nghién cdu quan ly kinh t€ trung uong, 2016.

12 Phung Thi C4m Chau, “Mot s6 bat cap veé viéc tham gia, huéng bdo hiém thit nghi¢p theo Luat Viéc lam
nim 2013 va kién nghi hoan thién”, Tap chi Ddn chit va Phdp ludt, ky 2(419), 2024, tr. 11.

13 Khoan 1 DBiéu 36 BLLD nim 2019.

14 biéu 34 BLLD nim 2019.
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va dam bdo cho chinh sdch biao hiém that nghié¢p thuc hién ding muc dich an sinh xa
hoi (ASXH). Quy dinh nay cung thé hién su phut hgp gita phdp luat Viét Nam véi
khuyén nghi ctia ILO vé déi tugng hudng bao hiém thit nghiép trong cic Cong udc s¢
102 nam 1952 vé Quy pham t6i thiéu vé an toan xa hoi, Cong udc s¢ 168 nam 1988 veé
Thuic ddy viéc Jam va bao vé khai thit nghiép cting vdi nhiéu quy dinh khdc caa ILO.

Thit hai, trudng hop nguoi lao dong nghi viéc khi du dieu kién hudng luong huu
sé¢ khong dugce hudng trg cap thit nghiép. Tdc gid dong tinh véi cdch tiép can caa Luat
Viéc lam nim 2025, béi vé nguyén tic ngudi lao dong du dieu kién hudng luong huu
theo quy dinh tai Dieu 64, Dieu 65 Luit Bio hiém xa hoi nam 2024 thi quyeén 1¢i caa
ho di duge dam bio béi ché do huu trf theo quy dinh cua Luat Bio hiém xa hoi nam
2024. Tuy nhién, tic gid cho ring can nén cin nhic déi véi nhing trudng hop ngusi
lao dong khong du dieu kién hudng luong huu nhung chim dit quan hé lao dong va
du dieu kién huéng bao hiém xa hoi mot [an. Néu d6i chiéu theo quy dinh hién hanh
cua Luit Viéc lam nam 2025 thi nguoi lao dong van ¢6 thé duge nhan tr¢ cip thit
nghiép néu ho ddp ting cdc dieu kién con lai vé thai gian déng bao hiém thit nghiép,
thoi han nép ho so... Quy dinh nay ¢6 thé dan dén tinh trang ngusi lao dong chua du
ditu kién huéng luong huu nhung chu dong chim duit quan hé lao dong dé dugce nhan
tr¢ cip thit nghiép va bdo hiém xa hoi mét Iin, ngoai ra ciing ¢6 thé bao gdm ca tién
tro cdp thoi viée tii ngudi st dung lao dong déi vdi thoi gian ngudi lao dong khong
dong bao hiém thit nghi¢p."® Nhu vay, d6i vdi nhiing ngusi lao dong khong tiép tuc
tham gia quan h¢ lao dong va khong du dieu kién huéng luong huu hang thing, nguoi
lao dong viia ¢6 thé nhan bio hiém xa hoi mot Iin va dong thoi ho van nhan dugce tién
tr¢ cap thit nghiep.'® Tdc gid cho ring can nén xem xét, d6i chi€u quy dinh tai diém
a khodn 1 Pieu 38 Luat Viéc lam nim 2025 véi khdi niém “ngudi that nghi¢p” dugc
deé cap tai Dieéu 3 Nghi dinh s6 318/2025/ND-CP, trong dé nguoi thit nghi¢p phii
“dang tim ki€m viéc lam va sin sang lam viéc”. Béi nguyén tic cua trg cip thit nghiép
Ia hé trg thu nhap trong thoi gian ngusi lao dong tim kiém viéc lam mdi, sin sang lam
viéc nhung khong tim ki€m dugce viée lam.
1.2. Thoi gian dong bdo hiém thdt nghiép

biém b khoan 1 biéu 38 Luat Viéc [am nim 2025 quy dinh thoi gian déng bio
hiém thit nghi¢p nhu sau: “[...] Pa déng bao hiém thit nghié¢p tit du 12 thdng tré 1én
trong thoi gian 24 thing trudc khi chim dut hop dong lao dong, hop dong lam viéc
hoidc chdm duit lam viéc theo quy dinh ctia phdp luat. Trudng hop ngusi lao dong lam
viéc theo hop dong lao dong 6 thoi han tir du 01 thidng dén dudi 12 thdng thi phai déng
du 12 thing trd 1én trong thoi gian 36 thdng trudce khi chdm duit hgp dong lao dong”.

Quy dinh diéu kién hudng tro cip thit nghiép gin véi thoi gian tham gia déng
bao hiém thit nghiép téi thiéu nhim muc dich trinh lam dung quyén huéng trg cip
that nghiép, dam bao tinh an toan ctia quy bao hiém thit nghiép Ia hoan toan phu hgp
vdi tinh thin cia Cong udc s 102 caa ILO." Pay cung Ia hudng tiép can cua nhiéu
qudc gia trén thé gidi, tuy nhién tuy thudc vao médi quéc gia khdc nhau ma quy dinh
veé thoi glan déng bao hiém thit nghiép t6i thiéu dé duge hudng tro cdp thit nghi¢p
cting khdc nhau. Ching han nhu thoi gian déng bao hiém that nghiép t6i thiéu dé dugce

15 Ban dn 45/2020/LD-ST ngay 21/9/2020 cua Toa dn nhan dan Quan 1, TP. H6 Chi Minh.

16~ Phuc Minh, “Giii phdp ngan truc loi bio hiém thit nghié¢p”, https://vneconomy.vn/giai-phap-ngan-
truc-loi-bao-hiem-that-nghiep.htm, truy cap ngay 23/10/2024.

17 Bieu 23 Cong udc s¢ 102 nam 1952 cia T6 chuc Lao dong quéc € (ILO) vé Quy pham t6i thiéu vé an toan xa hoi.
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huéng trg cip thit nghié¢p tai Italia Ia 03 thdng trong thoi han 48 thdng trudc khi thoi
viéc, trong khi hau hét cic quéc gia khdc 6 chau Au yéu cau thsi gian déng bio hiém
thit nghiép t6i thiéu Ia da 12 thing tré len.'® Tai chau A, Trung Qudc cung quy dinh
thoi gian déng bao hiém thit nghiép t6i thiéu phai da 12 thdng trd 1én ngusi lao dong
moi duge hudng trg cdp thit nghi¢p."” Tuong ty, tai Viét Nam cting quy dinh thoi gian
da dong bio hiém thit nghiép t61 thi€u phai du 12 thdng tré 1én nguoi lao dong méi
dugc hudng tro cip thit nghi¢p. Thoi gian déng bao hiém thit nghiép dugc tinh trong
pham vi 24 thdng hodc 36 thdng tuy thudc vao loai hgp dong va thoi han hop dong lao
dong. Quy dinh hién hanh chua hoan toan phtt hgp déi vdi nhiing nguoi lao dong ky
hop dong lao dong khong xdc dinh thoi han hay hgp dong lao dong xdc dinh thoi han
¢6 thoi han da 12 thdng tré 1én nhung thoi gian lam viée thuc t€ ¢6 déng bao hiém
that nghi¢p cia ho khong du 12 thing tré 1én trong thoi gian 24 thdng. Do d6, can ¢6
su théng nhit trong cich ti€p can vé déi tugng nguoi lao dong khi xdc dinh thoi glan
déng bao hiém thit nghiép t6i thiéu dé€ duge hudng tro cdp thit nghiép, tuong tu quy
dinh cua cdc qudc gia da phan tich 6 trén.
1.3. Thoi han nép ho so huong bdo hiém thdt nghiép

Theo quy dinh diém ¢ khoan 1 Piéu 38 Luat Viéc lam nam 2025, thai han nop
ho so hudng trg cip thit nghiép a 03 thing ké tii ngay chdm duit hgp dong lao dong,
hop dong lam viéc hodc chim dut lam viéc. Noé1 dung nay k€ thiia quy dinh trude dé
tai khoan 1 Piéu 46 Luat Viéc Iam nim 2013. Tuy nhién, qua thuc tién dp dung cdc
quy dinh cta Luat Viéc lam nam 2013 vé thoi han nop ho so huéng bio hiém thit
nghiép, nhiéu truong hop ngusi lao dong khong thé nop ho so trong thoi han 03 thang
ké tii ngay chdm dit quan h¢ lao dong, do ngusi su dung lao dong cham thuc hi¢n
nghia vu hoan thanh thu tyc xdc nhan thai gian déng bao hiém thit nghi¢p cho ngusi
lao dong. Bén canh dd, nhiéu truong hgp nguoi st dung lao dong hang thing van trii
luong cua ngudi lao dong d€ trich ndp bao hiém thit nghiép nhung thuc t& lai khong
nop tién bao hiém cho ngusi lao dong, lam anh huéng truc tiép dén quyén loi hop
phdp cua ngudi lao dong, cu thé Ia quyén duge hudéng bao hiém thit nghi¢p. Trong
thuc tién xét xu, phdn quyét cia Toa dn thudng theo hudng budc ngudi si dung lao
dong phai déng diy du sé tién bio hiém cho ngudi lao dong, dong thai ngusi su dung
lao dong c6 nghia vu phéi hop véi co quan bao hiém xa héi dé thuc hién tha tuc xdc
nhan thoi gian déng bao hiém cho ngusi lao dong.’ Tuy nhién, sau khi ngudi su dung
lao dong thuc hién nghia vu déng bao hiém va hoan thanh thu tuc xdc nhan théi gian
déng bao hiém thit nghiép cho ngusi lao dong theo phdn quyét cua Toa dn thi thoi
han nép ho so huéng biao hiém thit nghi¢p cia ngudsi lao dong ctng da hét, nhu vay
ngudi lao dong van khong du dieu kién duge hudng trg cip thit nghi¢p. Thuc tién giai
quyét quyeén loi hudng trg cip thit nghiép cua nguosi lao dong déi vdi cdc truong hop
ngudi st dung lao dong vi pham nghia vu déng bio hiém thit nghiép va hoan thanh
thu tuc xdc nhan thoi gian déng bao hiém thit nghiép ctng di ¢6 nhitu quan diém
khdc nhau. Quan diém thu nhit cho ring hanh vi cham hoan thanh thua tuc xdc nhan

18 UNEDIC, Unemployment Insurance in Europe, Europ’Info, 2024, tr. 5.

19 International Monetary Fund - Asia and Pacific Dept, People’s Republic of China: Selected issues, IMF
Staff Country Reports, International Monetary Fund, Vol. 2024(276), 2024, DOI: https://doi.
org/10.5089/9798400285998.002.

20 Ban dn s6 09/2022/LD-ST ngay 31/8/2022 cua Toa dn nhan dan thanh phd Bac Liéu, tinh Bac Liéu; va
Ban dn s6 51/2022/LD-ST ngay 13/9/2022 ctia Toa dn nhan dan quan Tan Binh, TP. H6 Chi Minh.
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thai gian déng bao hiém thit nghi¢p Ia vi pham quy dinh ctia Luit Bao hiém xa hoi
nam 2024 va Dieu 48 BLLD niam 2019, nhung hanh vi nay khong giy ra thi¢t hai cho
ngudi lao dong, vi khoang thoi gian nguoi lao dong va cong ty di dong bao hiém thit
nghi¢p nhung ngudi lao dong chua huéng thi duge bao luu dé cong don vao Tan tiép
theo khi ngusi lao dong thuc hién tha tuc hudng bao hiém thit nghi¢p.”’ Quan diém
thu hai xdc dinh nguoi st dung lao dong ¢6 161 trong viéc khong déng day du bao hiém
that nghiép va cham thuic hi¢n thu tyc xdc nhan thai gian dong bao hiém thit nghi¢p
cho ngudi lao dong, nén viéc ngusi lao dong khong duge co quan bio hiém thanh
todn tién trg cip thit nghiép la do 161 cua ngusi st dung lao dong, vi vay ngudi su dung
lao dong phai ¢6 trach nhiém boi thudsng mot khoan tién tuong duong véi muic trg cp
thit nghi¢p ma nguoi lao dong duge huéng.*

bé dam bio quyén dugc hudng trg cip thit nghi¢p cta nguoi lao dong, khoin
7 Bieu 33 Luat Viéc [am nim 2025 di b6 sung quy dinh déi véi trusng hop ngudi st
dung lao dong khong déng du bao hiém thit nghiép cho nguoi lao dong thi phai tra
khoan tién tuong ting véi ché do bao hiém thit nghi¢p ma ngusi lao dong duge huéng
theo quy dinh cua phdp luat. Tdc gia cho rang day 1a quy dinh rit tién bo, thé hi¢n ro
nguyén tic bao vé ngudi lao dong. Tuy nhién, déi véi trusng hgp ngusi st dung lao
dong di dong du bao hiém thit nghiép nhung cham hoan thanh tha tuc xdc nhan thoi
glan déng bao hiém cta ngusi lao dong theo quy dinh tai Diéu 48 BLLD nam 2019,
dan dén nguoi lao dong khong thé ndp ho so dung han dé hudng trg cip thit nghi¢p
thi quy dinh ctia Luat Viéc lam nam 2025 van con bé ngd. T4dc gia cho ring can ¢6 sy
dieu chinh veé thoi diém bit dau tinh thai han nop ho so d€ dam bao quyén huéng trg
cdp thit nghiép cua ngudi lao dong. Cu thé, thoi han nén duge bit dau tinh ké tit ngay
ngudi st dung lao dong hoan thanh trich nhiém déng day du bio hiém thit nghiép va
hoan thanh thua tuc xdc nhan thoi gian déng bio hiém thit nghiép cho ngusi lao dong
theo quy dinh ctia BLLD nim 2019 hoic ké tii ngay quyét dinh giai quyét cta co quan
nha nudc ¢6 thim quyén hoic bian dn/quyét dinh cia Toa dn ¢6 hi¢u luc phdp luat.

Ve ho so, trinh ty, tha tuc huéng tr¢ cip thit nghiép, Luat Viéc lam nim 2025
khong quy dinh cy thé ma giao cho Chinh pha huéng dan. Trong béi canh chuyén
d6i s6 va trén co sé tinh than cua Nghi quyét s¢ 28-NQ/TW vé cii cich chinh sich
bao hiém xa héi, cdc quy dinh can theo hudng da dang vé phuong thiic nop ho so va
linh dong vé trinh ty thu tuc hudng trg cip thit nghiép. Quy dinh tuong ty cting nén
duoc dp dung déi véi nguoi lao dong thuc hi¢n thong bdo hang thing vé tinh trang
viéc lam trong thoi gian huéng TCTN. Theo d6, ngudi lao dong c6 thé dp dung linh
hoat gitia hinh thuc thong bdo tryc tiép va truc tuyén nham tao sy thuan 1gi cho nguoi
lao dong trong thoi gian hudng tro cdp thit nghiép, dim bio viéc tuan thu nguyén tic
thuic hi¢n bao hiém thit nghi¢p phai don gian, dé dang, thuan tién, dam bdo kip thoi
va diy du quyén 1oi cua nguoi tham gia. Pay cuing la xu hudng chung tai nhiéu quéc
gia trén thé gidi, dién hinh nhu Pic, Trung Qudc, Thdi Lan...
2. Muc huéng tro cap that nghiép

Muic hudng trg cdp thit nghiép duge tinh trén co s6 miic dong, thoi gian dong
bio hiém thit nghié¢p. “Muic hudng trg cip thit nghié¢p hing thing bing 60% muic binh

21 Ban dns6 01/2023/LD-ST ngay 01/3/2023 cta Toa dn nhan dan TP. Thuan An, tinh Binh Duong.
22 Bandn s6 01/2018/LD-ST ngay 18/01/2018 cua Toa dn nhan dan thi xa T, tinh Binh Duong.
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quan tién luong thing déng bao hiém that nghi¢p cua 06 thing di dong bao hiém thit
nghiép gan nhit trude khi chdm duit hgp dong lao dong, hgp dong lam viéc hoic chim
duit [am viéc nhung t6i da khong qud 05 Tan muic luong t6i thi€u thdng theo viing do
Chinh phu cong b6 duge dp dung tai thing cudi cung déng bao hiém thit nghi¢p”.>
Khic véi nhieu quéc gia trén thé€ gidi, mic hudng trg cip thit nghi¢p tai Viét Nam 6
muic ¢§ dinh méi thing bing 60% muic binh quan tién luong thing déng bao hiém that
nghiép cua squ thdng gin nhit trudce khi thit nghi¢p. Trong khi d6 tai nhieu qudc gia
trén thé gidi, ty 1é hudng bao hiém thit nghiép sé gidm dan theo thoi gian thit nghi¢p
cua nguoi lao dong ma khong quy dinh muic hudng ¢6 dinh nhu Viét Nam hién nay.
Muyc dich cua vi¢e giam dan miic hudng trg cip thit nghi¢p la dé nhim thuc day
nguoi lao dong nhanh chong quay tré lai véi thi truong lao dong va tich cuc trong viéc
tim ki€m viéc Jam mdi. Nguoi lao dong 6 cic quic gia nay c6 thé hudng tro cip thit
nghiép vdi ty 1¢ cao nhit 6 nam dau tién bi thit nghié¢p, sau d6 ty 1¢ huéng TCTN sé
giam dan sau moé1 nam that nghiép cta nguosi lao dong, ty 1¢ thay thé trung binh cta
cdc quoc gia duge thé hién tai biéu do dudi day:
Ty & thay thé trung binh (so véi thu nhép truéc day)
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Nguon: T6 chic Lao déng quéc té*

Ngoai ra, tai mot s6 qudc gia khdc, tuy thudc vao Iy do chdm diit quan h¢ lao
dong ma ngusi lao dong sé duge hudng ty lé tro cap thit nghiép tuong tng. Ching
han nhu tai Thdi Lan, néu nguoi lao dong nghi viéc mot cich cha dong thi ty 1¢ huéng
12 30% trudng hop ngusi lao dong nghi viec moét cdch bi dong hoic vi ly do bat kha
khdng thi ty 1¢ hudng sé Ia 50% tién luong lam cin ci déng bao hiém thit nghi¢p.”

23 Dieu 39 Luat Viéc lam nam 2025.

24 Antonia Asenjo Clemente Pignatti, “Unemployment insurance schemes around the world: Evidence
and policy options”, Research Department Working Paper No. 49, International Labour Organization
(ILO), 2019, https://www.ilo.org/sites/default/files/wemsp5/groups/public/%40dgreports/%40inst/
documents/publication/wems_723778.pdf, truy cap ngay 21/3/2025.

25  Tai Thdi Lan, ty 1¢ hudng tr¢ cip thit nghi¢p cd thé dao dong tit 30% dén 50%, tuy thudc vao ly do nghi
viéc cua ngudi lao dong. Xem Koungkicht Manochai, “Unemployment benefits in Thailand”, Social Protection,
2024, https://www.social-protection.org/gimi/Media.action?id=20172, truy cap ngay 21/3/2025.
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Tdc gia cho ring viéc quy dinh ty 1¢ huéng bao hiém thit nghi¢p cta ngusi lao dong
dya trén cic co s6 nhu: nguyén nhan nghi viéc, thoi gian ngudi lao dong thit nghiép,
nd lyc tim ki€m viéc 1am cua nguodi lao dong la cic vin d& ma Viét Nam can nén tham
khao. B6i vi muc dich cua trg cip that nghi¢p a dé bu dip thu nhap tam thoi trong thoi
glan nguoi lao dong chua tim ki¢m duge vi¢c lam. Vin dé co ban can giai quyét d6 la
nguidi lao dong phai nhanh chéng tim ki¢m vi¢c lam va quay tré lai thi trudng lao dong,.

Mit khic, du ty 1¢ huéng TCTN theo quy dinh caa Luat Viéc lam nam 2025
cao hon so véi muic khuyén nghi tai khoan 2 Piéu 15 Cong udc s6 168 cua ILO veé
xtic tién viéc lam va bao v¢ chéng thit nghiép, nhung quy dinh néu trén van chua giai
quyét duge triet d€ nhting van dé phdt sinh trén thyc tién. Mic huéng TCTN cua
ngudi lao dong phu thudc nhiéu vao muic binh quan tién luong thing déng bao hiém
that nghi¢p. Theo Diéu 90 BLLD nim 2019, tién luong cta nguoi lao dong bao gom
muic luong theo cong viéc hoic chiic danh, phu cdp luong va cdc khoan bé sung khdc.?
Trong khi dé, theo Piéu 34 Luat Viéc lam nam 2025 thi tién luong lam can ci déng
bao hiém thit nghi¢p ctia ngudi lao dong gom muic luong, phu cip luong va cdc khoan
b6 sung khdc duge thda thuin trd thudng xuyén, 6n dinh trong méi ky tra luong. Nhu
vy, tién luong lam can ci déng bao hiém thit nghiép khong bao gom cdc ché do va
phuc 1¢1 khdc nhu: “thuéng theo quy dinh tai Pi¢u 104 cua Bo luat Lao dong, tien
thuéng sing kién; tién dn gitia ca; cic khodn ho trg xang xe, dién thoai, di lai, tién nha
4, tién giti tré, nuoi con nho; hé trg khi ngusi lao dong c6 than nhan bi chét, nguoi lao
dong c6 nguot than két hon, sinh nhat cta nguoi lao dong, tro cdp cho nguot lao dong
gip hoan canh kho khan khi bi tai nan lao dong, bénh nghé nghiép va cic khoan hé
trg, trg cip khic ghi thanh muc riéng trong hgp dong lao dong” (theo doan 2, tiét 2,
diém ¢ khoan 5 Pieu 3 caa Thong tu s6 10/2020/TT-BLDTBXH ngay 12/11/2020
ctia Bo Lao dong — Thuong binh va Xa héi quy dinh chi tiét va hudng dan thi hanh
moét s6 dieu cta Bo luat Lao dong vé nodi dung cua hop dong lao dong, hoi dong
thuong lugng tap thé va ngheé, cong viéc c6 anh huéng xiu téi chiic ning sinh san, nuoi
con). Tt quy dinh nay c6 thé nhan thy ring tién luong lam cin ci déng bao hiém thit
nghiép ctia nguoi lao dong khdc véi tién luong thuc t€ cta ho, di¢u nay anh huéng truc
ti€p dén muic huéng TCTN ma ngusi lao dong duge nhan. Do d6, can can nhic dieu
chinh quy dinh vé tién luong lam cin cd déng bao hiém thit nghi¢p dya trén sy dong
bé vdi quy dinh tuong ting cia Bo luat Lao dong nam 2019 va muic huéng TCTN can
can nhic dén muc do ddp ung nhu ciu chi tiéu t6i thiu ctia ngudi lao dong.
Két luan

Tro cdp thit nghiép cd vai trd quan trong trong viéc hd trg nguoi lao dong c6
ngudn thu nhap tam thoi dé duy tri 6n dinh cudc séng trong thoi gian ho tim kiém viée
Jam mdi. Do dé, d€ dam bio quyén huéng BHTN cua nguoi lao dong, viéc ra sodt va
hoan thién cdc quy dinh vé die¢u kién huéng va muic huéng TCTN Ia hét stic can thiét.
Thong qua bai viét nay, tic gia da phan tich, luan giai va dua ra dé xuit mang tinh goi
md nhim hudng dén hoan thién cdc quy dinh cta Luat Viéc lam nam 2025 vé diéu
kién hudng va muic hudng trg cip thit nghiép, phdt huy vai tro cua trg cip thit nghiép
trong dam bao quyén 161 cua nguoi lao dong. @

26 Diéu 90 BLLD nim 2019.
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