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Tom tat
Hop dong trach nhi¢m trong quan h¢ lao dong (QHLD) la co ché nham phdn dinh trach nhi¢m cia
nguoi lao dong (NLD) ddi véi tai san dugc nguoi sit dung lao déng (NSDLD) giao qudn ly, sir dung
trong qud trinh tham gia QHLD. Tuy nhién, tai Vi¢t Nam, do phdp ludt chua c6 quy dinh cy thé
nén logi hop dong nay dé bi NSDLD lam dung, ddn dén viéc chuyén nii ro sang NLD va phdt sinh
nhiéu tranh chdp trén thuc té. Dua trén nghién ciu va phdn tich phdap ludt lao dong Céng hoa Lién
bang (CHLB) Puic - mgt qudc gia ¢ h¢ théng dn 1¢ phdt trién vé trach nhi¢m bsi thuong thi¢t hai
(BTTH) ciia NLD - bai viét lam 16 cdch tiép cdn bdo vé NLD théng qua hoc thuyét phdn chia rii
ro trong doanh nghiép, co ché phdn logi 16i, gidi han muic bdi thuong va nghia vu chiing minh cia
NSDLD. Trén co s¢ dd, cdc tdc gid dé xudt mgt s6 gidi phdap nham hoan thién phdp ludt Viét Nam,
dong thoi diéu chinh ro hon vdn dé hop dong trach nhiém, tudn thit nguyén tdc bdo vé NLD va hai
hoa lgi ich giira cdc bén trong QHLD.
Tu khoa: béi thuong thi¢t hai vé tai san, hop déng trach nhiém, phdp ludt lao déng CHLB Diuic, phdp
ludt lao déng Viét Nam
Abstract
A responsibility agreement in employment relationships defines an employee’s liability for assets
entrusted by the employer during the performance of work. In Vietnam, however, the absence of
specific statutory regulation has made such agreements vulnerable to employer overreach, potentially
shifting business risks onto employees and generating disputes. Drawing on German labour law,
particularly the jurisprudence of the Federal Labour Court of Germany, this article examines a
protective framework based on the doctrine of internal allocation of enterprise risk, the classification
of degrees of fault, limitations on compensation, and the employer’s burden of proof. Building on
this comparative analysis, the article proposes reforms to Vietnamese labour law to clarify the legal
framework for responsibility agreements, strengthen employee protection, and ensure a fair balance of
interests in employment relationships.
Keywords: property damage compensation, responsibility agreement, German labour law, Vietnamese
labour law
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Trong quan h¢ lao dong (QHLD), quyén quin ly cua ngudi st dung lao dong
(NSDLD) cho phép NSDLD t6 chuic, diéu hanh, gidm sdt viéc thuc hi¢én cong
viéc va bdo v¢ tai san cua doanh nghiép. Tuy nhién, quyén nay khong phéi la quyén tuyét
dai, béi QHLD ludn mang diu 4n cta sy 1é thuoc va bat can xiing vé vi thé gitia NSDLD
va nguoi lao dong (NLD). Vi vay, khi NLD gay thiét hai d6i vdi tai san duge giao quin ly,
st dung trong qud trinh lam viéc, viéc xdc dinh trdch nhi¢ém boi thuong thié¢t hai (BTTH)
khong thé chi dua trén logic dan sy thuan tiy ring “ai gay thiét hai thi phai boi thusng”,
ma con phii dit trong gidi han ctia nguyén tic bio vé NLD, diéu ki¢n lao dong, miic
do 161 va trich nhiém t6 chuc, kiém sodt rii ro cia NSDLD. Trich nhiém cta cic bén
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trong QHLD chi phdt huy hi¢u qua khi trat tu, ky luat lao dong duge thiét lap va tuan
tha. Vi vay, co ché€ BTTH vé tai san giti vai trd quan trong trong viéc nang cao y thiic
trdch nhiém ctia NLD d6i1 vdi tai san duge NSDLD giao quén ly, st dung; dong thoi gép
phian bao vé quyén va loi ich hgp phdp ctia NSDLD. Viéc yéu cau NLD phai BTTH vat
chit con ¢6 y nghia phong ngtia, gép phin nang cao y thiic chdp hanh ky luat lao dong
trong doanh nghi¢p.' Trong béi canh d6, hop dong trich nhiém duge coi Ia cong cu hod
tro NSDLD phan dinh r6 quyén va nghia vu cia NLD khi thuc hién cong viéc lién quan
dén tai san, tii d6 cuing ¢ nén nép trong QHLD va gép phan nang cao hi¢u qua si dung
lao dong.*> Trong phdp luat CHLB Diic, van dé nay dugce xu ly thong qua hoc thuyét
phan chia rai ro trong néi bo doanh nghi¢p (innerbetriebliche Schadensverteilung), theo dé
trdch nhiém cia NLD duge gidi han trén co sé muc do 161, kha nang kiém sodt rii ro va
kha niang tai chinh cta NLD, dong thoi buoc NSDLD phii ginh chiu phan rti ro gin
vdi hoat dong san xudt, kinh doanh. T cdch ti€p cin nay, bai viét phan tich ban chit ctia
BTTH ve tai san theo hgp dong trich nhiém, kinh nghi¢ém di¢u chinh caa CHLB buic
va dé xuidt moét s6 goi mé nhim hoan thién phdp luat Viét Nam trong béi canh phdp luat
hi¢n hanh chua ¢6 khung phdp ly day da vé hop dong trich nhiém trong QHLD.

1. Khai qudt vé boi thuong thiét hai veé tai san theo hop dong trach nhiém
trong quan h¢ lao dong

1.1. Khdi niém va ddc diém cia viéc boi thuong thiét hai vé tai sin theo hop dong trich
nhiém trong quan hé lao dong

Dudi géc do Iy luan, BTTH dugc hiéu 1a mot ché tai dan sy nham buoc bén gy
thiét hai phéi ¢6 trdch nhiém dén bu nhung t6n thit (vé vat chit hoac tinh than) giy ra
cho bén bi thiét hai.> Duéi géc do phdp luat dan sy, BTTH gin lién véi nguyén tic “pacta
sunt servanda”; theo do, viéc vi pham nghia vu da cam két trong hgp dong lam phdt sinh
quyén yéu cau boi thudng cua bén ¢6é quyén déi vdi nhiing thiét hai thuc t€ phdt sinh.
Céch tiép can nay dit trong tim vao sy binh dang hinh thic gitia cdc bén va gid dinh
rang cdc chu thé tham gia hgp dong ¢6 nang luc tu do quyét dinh néi dung va cdc h¢ qua
phdp ly ctia thoa thuan. Pay Ia nguyén tic duge khoa hoc phdp ly thé gidi cang nhu Viét
Nam thiia nhan.*

Tuy nhién, trich nhi¢ém phdt sinh tit hgp dong trich nhi¢ém trong QHLD khong
giéng vdi trich nhiém boi thudng dan sy thong thudng. Do thiét hai tai san xdy ra trong
béi canh NLD thuc hién cong viéc dudi sy té chiic, dieu hanh va kiém sodt ciia NSDLD,
nén viéc xic dinh trich nhiém boi thudng phai duge dat trong méi lién hé véi dic thu
ve su 1¢ thuoc ctia NLD vao NSDLD trong QHLD, khdc véi sy doc lap va khong phu
thuc trong quan h¢ dan sy. Vi vay, BTTH vé tai sin theo hgp dong trich nhi¢m trong
QHLD cin dugce nhin nhan nhu mot thiét ché dic thu, chiu sy diu chinh dong thoi cua
hai nguyén tic: nguyén tic “tu do théa thuan” va nguyén tic “bao vé NLD” trong phdp
luat lao dong.

Tu nhting luin giai trén, ¢6 thé dua ra khdi niem BTTH vé tai san theo hgp dong
trach nhiém trong QHLD la nghia vu cia NLD phdi BT TH d6i véi tai sin (duge NSDLD

1 Nguyén Thdo Ly, “Phdp luat vé ky luat lao dong va trich nhiém vat chit - thuc tién dp dung dudi géc nhin doanh
nghiép xt Iy ng ctia t6 chiic tin dung”, Ludn vdn thac si lugt hoc, Trudng Pai hoc Luat Ha Noi, 2020, tr. 13

2 D6 Thi Dung, “Ché do ky luit lao dong, trich nhiém vat chit trong Luat Lao dong Viét Nam - Nhuing vin dé ly
luan va thyc 6én”, Ludn van thac si ludt hoc, Trudng Pai hoc Luat Ha Noi, 2002, tr. 9.

3 Le Truong Son, Nguyen Xuan Quang, “Fault is not a condition for determination of liability for non-contractual
damage - A development in human rights protection in Vietnam”, Vietnamese_Journal of Legal Sciences, Vol. 08, No.
01, 2023, tr. 99-109.

4 Bui Thi Thanh Hing, “Nguyén tic boi thusng thiét hai do vi pham hop dong”, Tap chi Khoa hoe DHQGHN: Ludt
hoc, Tap 33, S6 2, 2017, tr. 41-48.
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glao quan ly, st dung trong qud trinh 1am viéc) nhung do 161 ciia NLD di dé xay ra thiét
hai vé gid trj tai san nén ho phai boi thudng theo thoa thuan véi NSDLD trong hop dong
trich nhi¢m; tuy nhién, vi¢c boi thudng nay can trong gidi han theo phdp luit lao dong
va luu y dén trich nhiém quan ly, diéu hanh cia NSDLD. Khdi niém nay nhin manh
traich nhi¢ém BTTH caa NLD trong hgp dong trich nhiém, nhung dong thoi cang cho
thdy nghia vu BTTH ctia NLD phii gin vdi viéc thuc hién cong viéc trong QHLD cua
NLD va trich nhiém quan ly, diéu hanh caa NSDLD.

Trén co s6 khdi niém néu trén, BTTH vé tai sin cua NLD theo hop dong trich
nhi¢m trong QHLD ¢6 cdc dic diém co ban sau day:

Thit nhdt, hop dong trich nhiém c6 tinh phu thudc vao sy ton tai cia QHLD. Khdc
véi hgp dong dan sy, hop dong trdch nhiém chi ton tai va ¢6 y nghia phdp ly khi gita
NLD va NSDLD dang ton tat QHLD va NLD dang thuc hién cong viéc ¢6 lién quan
truc ti€p dén tai san ctia NSDLD (chu yéu la cic doanh nghi¢p). Khi QHLD chim duit,
hop dong trich nhiém vdi tu cich la théa thuan phu di kem theo thoa thuan chinh trong
hop dong lao dong cung duong nhién cham duit.

Thit hai, hop dong trdch nhiém c¢6 tinh thoa thuian nhung khong duge thoa thuan ty
do tuyét d6i. Ly do la mic du hgp dong trich nhiém duge xdc 1ap trén co s6 thoa thuan
cta hai bén 1a NLD va NSDLD, nhung su théa thuin nay dién ra trong béi canh “bit
can xuing” vé vi thé gitia NLD va NSDLD trong QHLD (trong d6 NLD thuong yéu the
hon so véi NSDLD). Do d6, noi dung ctia hgp dong trich nhiém khong thé vugt qud
gid1 han bao vé NLD. Moi théa thuin lam gia ting qud muic trich nhiém boi thusng vat
chit caa NLD déu cin duge kiém sodt dudi géc do nguyeén tic “bao vé NLD” cta phdp
luat lao dong.

Thii ba, hgp dong trich nhi¢m c6 tinh phong ngtia va tién liéu rui ro. Khdc véi cic
loai trdch nhiém vat chit khdc trong QHLD chi phidt sinh d6i véi NLD sau khi thiét
hai da xdy ra, hgp dong trich nhiém c6 chiic ning du liéu trudc cic tinh huéng rii ro,
tlt d6 xdc dinh co ché xu ly khi ¢6 sy kién gay thiét hai vé tai san phdt sinh. Chinh dac
diém nay da khién hgp dong trich nhiém tré thanh cong cu quan Iy rai ro hi¢u qua caa
NSDLD déi véi tai san dugce giao cho NLD trong qud trinh lam viéc, nhung dong thoi
ctng tiém 4n nguy co hop dong trich nhiém bi NSDLD lam dung dé chuyén rui ro tai
san sang cho NLD.

Thit tu, c6 su chi phéi cua dieu kién lao dong va khi ning chi trd caa NLD déi véi
muic boi thudng tai san trong hgp dong trich nhiém. Phdp luat lao dong, véi ban chit bao
vé NLD, doi hoi viéc xdc dinh muic boi thuong trong hop dong trach nhiém vé nguyén
tic phai tuong xuing véi muc do 161, dieu kién thuc hién cong viéc va kha ning tai chinh
ctia NLD), trinh viéc ddy NLD vao tinh trang bit 11 qud muic hoic khong ¢6 kha ning
chi tra.

1.2. Nguyén tdc diéu chinh ciia phdp ludt boi thuong thiét hgi vé tai san theo hop dong trach
nhi¢m trong quan hé lao dong

Phdp luat BTTH vé i san theo hgp dong trich nhiém trong QHLD dugc hiéu la
tong thé cic quy pham phdp luit dieu chinh viéc xdc lap, thuc hién va xt ly trdch nhiém
vat chit cia NLD d6i véi tai san ma ho dugce giao quan ly, trén co sé mot thoa thuin
trude d6 (la hop dong trdch nhiém) gitta NSDLD va NLD. Viéc xdc lap va dp dung hop
dong trich nhiém trong QHLD phai tuan theo cic nguyén tic co ban sau:’

5 Nguyén Thdo Ly, “Phdp luat vé ky luit lao dong va trich nhiém vat chit - thuc tién dp dung dudi géc nhin doanh
nghiép xu Iy n¢ cua t6 chiic tin dung”, Ludn van thac si ludt hoc, Trudng Pai hoc Luat Ha Noi, 2020, tr. 14-16, 26-28.
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Thit nhdt, nguyén tic bio vé¢ NLD. Pay la nguyén tic xuyén sudt cia phdp luat lao
dong, do d6 hgp dong trich nhiém trong QHLD chi dugc coi la hgp phdp khi khong
tao ra trich nhiém boi thudng vugt qud thiét hai thyc t&€, muic d¢ 161 va hoan canh, nhan
than va tai sin cua NLD. Do dé, cdc thoa thuan trdi véi nguyén tic bio vé NLD sé duge
coi la bat hop phdp.

Thit hai, nguyén tic trung thuc, thién chi va hop tic. Hop dong trdch nhiém chi c6
y nghia khi ¢ hai bén xdc lap hop dong nay trén co sé su hiéu biét day du vé cong viée,
tai san va rui ro. Moi théa thuan dugce ky két thi€u minh bach, thiéu thong tin hoic dua
trén su de doa, ltia d61 hay cudng biic déu khong phit hgp véi ban chit caa QHLD.

Thit ba, nguyén tic ddm bao hai hoa 1¢i ich giia NLD va NSDLD trong QHLD.
NLD chi phai chiu trdch nhiém BTTH vé tai sin phtt hgp véi 161 va hanh vi caa ho gy
ra d6i v thiét hai vé tai san trong QHLD. Ngugc lai, NSDLD [a chu thé t6 chiic, dieu
hanh qud trinh lao dong, kiém sodt dieu kién lam viéc va huéng l¢i tit hoat dong san xuit,
kinh doanh, nén cting phai ginh chiu phin rti ro gin véi viéc t6 chuc lao dong va quan
ly tai san trong doanh nghiép.

Thit tu, nguyén tic tuong xung gitia 161 va trich nhiém. Theo d6, NLD chi chiu
trdch nhiém tuong xing véi muc do 161 cia minh. Khong thé coi hgp dong trach nhiém
12 hgp phdp khi NLD phai boi thusng toan bo thiét hai bit ké nguyén nhan giy thiét hai
va muc do 161 cua NLD.

Thit nam, nguyén tic bao dam kha nang tai chinh t6i thiéu cta NLD. Mic du hgp
dong trich nhiém dugc xdc lap trén co s6 thoa thuin, nhung hop dong trich nhiém
khong duge dan dén tinh trang NLD phai chiu trdich nhiém vugt qud kha ning chi tra,
gay anh huéng nghiém trong dén doi séng, nhan than va gia dinh cua ho. Pay cang la
nguyén tic thé hi¢n tinh nhan vin trong QHLD va la nguyén tic quan trong ctia phdp
luat lao dong (nguyén tic bio vé NLD).

2. Phap luat Cong hoa Lién bang Puc vé boi thuong thiét hai vé tai san theo
hop dong trach nhiem

Viéc tham khao kinh nghiém cia CHLB Pc vé BTTH veé tai san theo hgp dong
trach nhiém c6 y nghia quan trong trong viéc hoan thi¢n phdp luat Vi¢t Nam hién hanh
vé vin dé nay, vi CHLB Duc 1a quéc gia ¢ h¢ thong phdp luat lao dong cang nhu dn 1¢
phit trién va nhit qudn trong viéc bio vé NLD néi chung, bio vé NLD trong viec BTTH
Ve tai san ndi riéng. Trong h¢ théng phdp luat lao dong CHLB buic, mic du khong ton
tai mot ché€ dinh doc 1ap mang tén “hop dong trich nhiém trong QHLD”, song moi
thoa thuan nhim xdc lap trdch nhiém vat chit caa NLD déi vdi tai sin duge giao quin ly
déu chiu su di¢u chinh chat ché caa phdp luat. Cich tiép can cua qudc gia nay khong dua
trén viéc thiia nhan ty do thoa thuin tuyét déi, ma dit cdc thoa thuan trich nhiém trong
khuon khé bao vé NLD, thong qua su két hop gitia luat thanh vin va dn lé.
2.1. Co s6 phdp ly diéu chinh boi thuong thiét hai vé tai sdn theo hop dong trdach nhi¢m tai
Cong hoa Lién bang Dhic

Phdp luat lao dong cua CHLB Diic khong duge phdp dién héa trong moét dao luit
hay bo luat lao dong riéng. Thay vao dé, QHLD dugc dieu chinh chung béi Bé luat
Dan su CHLB Duic (tiéng Duc: Biirgerliches Gesetzbuch, BGB),® két hop véi cdc dao luat
chuyén nganh trong linh vuc lao dong va dn 1¢ cta Toa dn Lao dong Lién bang (ti€ng
buic: Bundesarbeitsgericht, BAG) cia CHLB Puc. Tuy nhién, BGB ¢é nhing quy dinh
riéng dp dung truc ti€p cho QHLD, dac biét la Biéu 611a BGB vé hop dong lao dong,
6 Bo luat Dan sy CHLB Piic nam 1896 (1896 Biirgerliches Gesetzbuch, BGB).
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dong thoi nhiéu quy dinh chung ctia BGB tré thanh co sé phdp ly quan trong dé dieu
chinh cdc thoa thuan trich nhiém trong QHLD.

Trong linh viic BTTH vé tai sin, cdc quy dinh caa BGB vé 161 (Biéu 276), nguyén
tic thién chi (Diéu 242) va trach nhiém d6i véi 161 trong t6 chiic, su dung lao dong (Dieu
278) déng vai trd nén ting. Trén co sé cdc quy dinh nay, viéc xdc dinh trich nhi¢m vat
chit cua NLD khong chi phuy thudc vao hanh vi ¢d nhan, ma con gin véi dieu kién lao
dong, muc do kiém sodt rui ro va trich nhiém t6 chiic caia NSDLD. M6t diém dic trung
trong phdp luat lao dong CHLB biic la viéc coi cdc hop dong trich nhiém do NSDLD
soan san la “diéu kién giao dich chung” (ti€ng Duic: Allgemeine Geschdftsbedingungen) theo
bitu 305 BGB. Do dugc thiét k€ d€ dp dung cho nhieu NLD va khong dya trén thuong
lugng cd biét, cic dieu khoan trich nhiém tai sin trong hgp dong lao dong hoic hop
dong trich nhiém thudng bi dit dudi sy kiém sodt nghiém ngit vé noi dung theo cdc
bieu 305 dén Dieu 310 BGB. Dic bigt, theo Dieu 310(4) BGB, co ché kiém sodt dieu
kién giao dich chung dugc dp dung truc tiép cho hgp dong lao dong, véi miic do bao
vé NLD cao hon so véi cdc quan hé dan su thong thudng. C6 thé thiy, moi thoa thuan
budc NLD chiu trdch nhiém BTTH vé tai san phdt sinh trong qud trinh thuc hién cong
viéc déu dugc phdp luat lao dong CHLB DPuic xem 1a mot bo phan caa QHLD, du dugc
thé hién dudi dang dieu khoin trong hgp dong lao dong hay dudi dang mét vin ban
riéng biét. Cdc thoa thuan nay khong duge coi la hgp dong dan su doc lap, ma la théa
thuan phu thuéc, gin lién véi nghia vy thyc hién cong viéc cia NLD trong m6i quan
heé 1¢ thudc vao NSDLD.

Hoc thuyét phan chia rai ro trong noi bo doanh nghi¢p (ti€ng Puic: innerbetriebliche
Schadensverteilung) dugc hinh thanh trong hé théng phdp luat lao dong CHLB Puic nhu
mot “1i gidi” can bang cho “mau thuin” trong QHLD. Mot mit, NLD Ia ngusi truc
ti€p gay ra thiét hai trong qud trinh thuc hi¢n cong viéc. Mit khdc, chinh NSDLD mdi la
chu thé t6 chuc lao dong, kiém sodt dieu kién lam viéc va huéng lgi nhuan tit hoat dong
san xudt, kinh doanh. Vi¢c dp dung nguyén tic trich nhiém dan su ring “ai giy thi¢t hai
thi phai boi thuong” bi xem la khong phtt hgp véi ban chit phuy thudc va “bat can xing”
ctia QHLD, dong thoi din dén nguy co chuyén dich rai ro kinh doanh tit doanh nghiép
sang NLD. Trén co s6 d6, BAG da phit trién hoc thuyét nay nhim khiang dinh ring muc
do trich nhi¢m cua NLD phai dugc xdc dinh dua trén muic d¢ 161, dieu kién lao dong va
kha nang ki€m sodt rui ro. Dong thoi, doanh nghiép (NSDLD), véi tu cdch la chu thé
hudéng loi nhuan va kiém sodt t6 chiic lao dong, phai ginh phin I6n rui ro gin lién véi
hoat dong san xudt, kinh doanh. Hoc thuyét nay Iin dau dugc xdc lap thanh mét nguyén
tic mang tinh hé théng trong quyét dinh cia Hoi dong Thim phdn mé rong cia BAG
nam 1994, theo d6 viéc quy trich nhiém cho NLD phai “phti hop véi cong bing, chiic
niang cta doanh nghiép va cdc nguyén tic bio vé NLD”.” Cdc ban 4n sau nay cua BAG,
dic biét trong cdc vu viéc lién quan dén thoa thuan boi thuong tai san, tiép tuc khing dinh
rang moi thda thuin lam ting trich nhiém ctia NLD vugt qud chudn muic cua hoc thuyét
nay déu sé bi vo hi¢u.® Giéi hoc gid va cdc nha lam luat CHLB Phiic cang xem hoc thuyét
phan chia rdi ro trong néi bo doanh nghiép la mot trong nhing thanh tyu quan trong ctia
phdp luat lao dong quéc gia nay, vi da tao nén mot khung giéi han bit buoc nhim ngin
chin tinh trang NSDLD chuyén rti ro kinh doanh sang NLD thong qua thoa thuan vé

7 The Grand Senate of the BAG, Decision of 27 September 1994 - GS 1/89, “Principles of Internal Allocation of
Damage within the Enterprise”, Nomos, Baden-Baden, 2016.

8 Manfred Weiss, Marlene Schmidt, Daniel Hlava, Labour Law and Industrial Relations in Germany, Kluwer Law Inter-
national, The Hague, 2017, tr. 102-105.
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trich nhi¢m tai sin.” Mic du hoc thuyét phan chia rti ro duge phdt trién cha yéu qua hé
théng dn 1¢, song vé mit phdp ly, cdc phdn quyét cia BAG van dugc dit trong khuon khé
cdc quy dinh chung ctia BGB, qua d6 bao dam ring viéc xdc dinh trich nhiém vat chit
cta NLD nim trong giéi han phdp ly mang tinh bit bu¢c cua luat thanh vin.

2.2. Co ché phan loai 16i va giéi han miic boi thuong

Trén co s6 Dieu 276 BGB va hoc thuyét phan chia rai ro trong néi bd doanh
nghi¢p, phdp luat lao dong CHLB Diic da xay dung mot co ché phan loai 161 mang tinh
hé théng, lam can cu xdc dinh miic d6 BTTH cua NLD. Theo d6, 161 cia NLD duge
phan thanh 03 (ba) cidp d¢ véi hé qua phdp ly khdc nhau.

Thit nhdt, d6i v6i 161 nhe (ti€ng Pdc: leicht fahrldssig), NLD khong phai boi thusng,
vi thiét hai dugc xem la rai ro tit yéu trong qud trinh van hanh doanh nghié¢p. Toa dn
cho ring viéc yéu cau NLD boi thusng trong truong hop 161 nhe sé trdi véi ban chét rai
ro cua san xuit kinh doanh va vugt khoi pham vi kiém sodt hop ly cua NLD.

Thit hai, véi 161 trung binh (tiéng Pic: mittlere fahrldssigkeif), NLD chi phai boi
thusng mot phin, tiy muic d¢ 16i, tinh chit cong viéc va digu kién kiém sodt rti ro. An
1é va hoc giéi théng nhit ring day 1a muic 161 ph6 bién nhit trong thyc tién va [a nén ting
ctia phan chia rdi ro hop ly gitia NLD va NSDLD."

Thit ba, d61 v6i1 161 nang (tiéng Pic: grobe fahrlissigkeit), NLD c6 thé phai boi thusng
phan 16n gid tri thi¢t hai. Tuy nhién, phdp luat lao dong CHLB buiic khong mic nhién
buoc NLD phii boi thudng toan bo, boi viéc dp dung ciing nhic ¢6 thé din dén két qua
bit cong. Toa dn phii xét dén toan bod hoan cinh thuic t&, bao gom muc d6 dao tao, gidm
sdt cia NSDLD, miic do rui ro ndi tai cua cong viée va dieu kién lam viéce."

Ngoai ra, chi trong trudng hgp ¢6 y gy thiét hai (ti€ng Puc: Vorsatz), NLD mdi
phai boi thudng toan bo gid tri thiét hai.

Mot trong nhiing dn 1¢ ciia BAG thé hién 16 nhit co ché phan loai muic dé 161 va
161 han trdch nhiém boi thudng ctia NLD tai CHLB buic 1a dn 1¢ s6 8 AZR 418/09
ngay 28/10/2010." Trong phdn quyét, Toa dn khing dinh nguyén tic han ché trdch
nhiém cua NLD trong truong hgp thiét hai phdt sinh ti hoat dong do cong viéc chi
phdi, ddong thdi nhin manh ring viéc xdc dinh pham vi boi thudng phai dya trén mic do
161 va hoan canh cu thé ctia QHLD. Céch tiép can nay duge xem la mot tru cédt cia ché
dinh trich nhi¢m vé tai san trong QHLD, béi né phan dnh tu duy phan chia rai ro noi
bo cua doanh nghiép. Pay [a co ché mang tinh bio v¢ cao, nhaim ngian chin tinh trang
doanh nghiép “ddy” toan bo rui ro hoat dong sang NLD thong qua thoa thuin mang
tén “hop dong trich nhiem”.

2.3. Diéu ki¢n gidm miic boi thuong

Phip luat lao dong CHLB bruic yéu cau phai xem xét kha nang tai chinh caa NLD
khi xdc dinh muic BTTH. Pay a nguyén tic th€ hi¢n tinh nhin vin, bio dim ring
trdch nhiém vat chit khong vugt qud “gidi han chiu dung” hop ly cua NLD. Ngay
ca trong trudng hop 161 cia NLD dugce xdc dinh 6 muic do ning, BAG van cho phép
giam muc boi thuong néu thiét hai qud 16n so véi thu nhap hoic miic s6ng cua NLD,
hoic néu NSDLD c¢6 161 trong viéc bd trf cong viée, gidm sit hoic dao tao.”? Co thé

9 Nhu trén, tr. 103.

10 Nhu trén, tr. 102.

11 Reinhard Richardi, Munich Handbook on Labor Law, C.H. Beck, Miinchen, 2018, tr. 512-515.

12 Federal Labour Court of Germany (Bundesarbeitsgericht - BAG), Judgment of 28 October 2010, Case No. 8 AZR
418/09. https://www.bundesarbeitsgericht.de/entscheidung/8-azr-418-09/

13 ‘Wurmnest, Wolfgang, Kleinschmidt, Jens and Gasche, Solveig, “XI. Germany”, European Tort Law Yearbook, Vol.
11(01), 2021, tr. 194-233. https://doi.org/10.1515/tortlaw-2022-0011
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thdy, nguyén tic nay khong chi mang tinh ky thuat phdp Iy ma con phin dnh muc
tieu cot 101 caa luat lao dong Ia bio vé NLD nhu moét chua thé yéu thé trong QHLD.

BAG dp dung co ché kiém sodt rit nghiém ngit d6i véi cdc thoa thuin trich
nhi¢m trong QHLD. Cdc thoa thuan sé bi tuyén vo hiéu néu: (i) buéc NLD chiu
trich nhi¢m toan bo thiét hai trong moi trusng hop; (i) vuot qud kha nang tai chinh
cua NLD; (i11) duge ky trong dieu kién phu thudc hoic thi€u thong tin; hoic (iv) trdi
véi nguyén tic bio vé NLD."

3. Thuc trang phap luat Viét Nam vé boi thuong thiét hai vé tai san theo hop
dong trach nhiém trong quan h¢ lao dong va mot s6 kién nghi nham hoan
thién phap luat Viet Nam tur kinh nghiém cua Cong hoa Lién bang Puc

3.1. Thuc trang phdp ludt Viét Nam vé boi thuong thiét hai vé tai sin theo hop dong trdch
nhiém trong quan h¢ lao dong

Thit nhdt, phdp luat Viét Nam hién hanh chua ¢6 nhting quy dinh cu thé trong
B¢ luat Lao dong (BLLD) hoic cdc van ban phdp luat khdc hudng dan vé hop dong
trich nhi¢m trong QHLD.

Mic du phdp luat lao dong Viét Nam da tiing budc duge hoan thién trong thoi
glan qua, cdc quy dinh veé trich nhi¢m vat chit va BTTH veé tai san cua NLD van boc 10
nhting khoing trong nhit dinh, dic biét trong mai lién hé véi cde thda thuin mang tinh
hop dong trich nhiém gitta NLD va NSDLD™. Phdp luat lao dong hién hanh quy dinh
vé BTTH v tai san chu yéu thong qua BLLD nam 2019 va Nghi dinh s6 145/2020/
ND-CP. Cidc vin bian nay xdc dinh nguyén tic, pham vi va mic BTTH khi NLD gay
thiét hai dén tai sin cua NSDLD trong qud trinh thuc hién cong viéc. Tuy nhién, cic quy
dinh hi¢n hanh mdi chi dieu chinh trdich nhi¢m vat chit néi chung, chua ¢é quy dinh
riéng va cu thé vé cic van deé liéen quan dén hop dong trich nhiém. Nhung thuc t&, loai
hop dong nay da va dang dugc stt dung phé bién trong thuc tién cua nhiéu doanh nghiép.

BLLD nim 2019 chi d¢ cap dén dang hop dong trich nhiém tai Pieu 129, theo
dd, cho phép NSDLD va NLD thoa thuan miic boi thuong trong trusng hop NLD gay
thi¢t hai tai san cho NSDLD trong QHLD. Tuy nhién, phdp luit lai khong ¢ bit ky
quy dinh nao vé hinh thiic, né1 dung, diéu kién c6 hi¢u luc, cting nhu cic loai hgp dong
trdch nhiém, tit d6,dan téi viéc thuc t&€ da va dang dp dung khong théng nhit, ma phu
thuoc vao y chi cia NSDLD. Do khung phdp ly chua day dua, viéc gidi thich va dieu
chinh hgp dong trich nhiém trén thuc t€ thuong phai vién dan cdc quy dinh caa phdp
luit dan su vdi tu cdch 1a luat chung diéu chinh quan hé hgp dong. Cu thé, Dieu 6 Bo
luat Dan sy nim 2015 cho phép dp dung tuong tu phdp luat dan su trong trudng hop
phdp luit chuyén nganh khong c¢6 quy dinh, tit d6 hinh thanh cich hiéu va thyc tién
dp dung coi hgp dong trich nhiém la mot théa thuan dan sy “kem theo” hop dong lao
dong, viia chiu sy chi phéi ctia B luat Dan sy, viia phai tuan thu cdc nguyén tic bao vé
NLD cua phdp luit lao dong. Cdch tiép can nay di boc 10 nhiéu han ché, béi cdc chuin
muic cda phdp luat dan sy vén duge xay dung cho quan hé binh ding, khong phin dnh
day du dic thu 1¢ thudc va yéu cau bao vé NLD trong QHLD.

Thii hai, phdp luat Viét Nam hién hanh con han ché trong viéc xdc dinh cin cui
BTTH theo thoa thuan trong hop dong trich nhiém.

14 BAG, Judgment of 28 October 2010, Case No. 8 AZR 418/09.

15 Tran Hoang Hai, D6 Hai Ha, “G6p y hoan thién cdc quy dinh vé ky luit lao dong va trich nhiém vat chit theo Dy
thio B¢ luat Lao dong”, Tap chi Khoa hoc phdp ly Viét Nam, Trudng Pai hoc Luat Thanh phé H6 Chi Minh, S6 4,
2010, tr. 30-35.
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Vé ban chit, hop dong trich nhi¢m la mot thoa thuan trong dé NLD cam két
thuc hién nghia vu quan ly, bao quan tai san dugc giao va ¢6 trich nhiém BTTH khi
xay ra thiét hai. Tuy mang hinh thuic cia mét hgp dong ddn su, nhung hgp dong trich
nhi¢m dugc xdc lap trong QHLD Ia mét quan hé vén ludn ton tai su “bat can xiing”
1o rét vé vi thé gitia NLD va NSDLD. Do d6, can ci xdc dinh BTTH theo hgp dong
trdch nhi¢ém khong thé chi dya trén sy thoa thuan cta hai bén, ma con phai duge xem
x¢ét trong maéi quan h¢ véi cdc dieu kién phdp ly va thuc t&€ khdc cia QHLD.

Theo phdp luat lao dong Viét Nam hién hanh, dé phdt sinh trich nhi¢ém BTTH
cua NLD, vé nguyén tic cin xem x¢t tit ca cdc yéu t6 sau: (i) c6 thiét hai thuc t€ vé
tai san; (ii) ¢6 hanh vi vi pham nghia vy quan ly, st dung tai sain caa NLD; (iii) ¢6 161
cia NLD; va (iv) ¢6 méi quan h¢ nhan qua gita hanh vi va thié¢t hai. Tuy nhién, do
BLLD chua thiét lip mot co ché phan loai 161 va phan chia trich nhiém cu thé d6i véi
hop dong trich nhiém, nén cic yéu t6 nay trén thuc t€ thuong khong duge phan tich
mot cdch day du khi dp dung, ma bi gian luge 1a chi can ¢6 “thoa thuin” va cé “thiét
hai” Ia da du cin cui dé€ xdc dinh trdch nhiém boi thudng tai sin cua NLD.

Ngoai ra, hop dong trich nhiém thuong duge ky dong thoi hoac sau khi giao két
hop dong lao dong, va dugc coi 1a thda thuin bé sung vé trdch nhiém d6i vdi tai san.
Do dé, khi thiét hai xdy ra, hgp dong nay thuong dugec NSDLD “vién dan” nhu can
ci phdp ly uu tién d€ xdc dinh nghia vu boi thuong, trudc khi xem xét cdc gidi han
trach nhiém theo luat lao dong va bo qua viéc bio v¢ NLD, vén Ia nguyén tic quan
trong cua phdp luat lao dong.

Thii ba, phdp luat Viét Nam hién hanh chua c¢é quy dinh vé viéc xdc dinh muic
BTTH theo hgp dong trich nhiém khi xay ra thiét hai trong thuc té.

Khi thiét hai thuc t& phdt sinh, viecc BTTH theo hgp dong trich nhiém trén thuc
t€ thuong dugc thuc hién dua trén cdc dieu khoan da thoa thuan trong hgp dong trich
nhiém (da ky), két hop véi viéc dp dung cdc quy dinh chung cia phdp luat dan sy. Theo
bieu 13, Biéu 360 va Piéu 361 ctia B luat Dan sy nim 2015, bén vi pham nghia vu
phai boi thudng toan bo thiét hai, trii trudng hop cdc bén ¢6 thoa thuan khdc. Béi hop
dong trich nhi¢m khong quy dinh 16 co ché€ ching minh 161, phuong phdp xdc dinh gid
tri thiét hai hay nguyén tic phan chia trach nhiém, viéc dp dung cdc quy dinh dan sy nay
thudng dan dén cdch hiéu raing NLD phai chiu day du traich nhi¢m BTTH nhu déi véi
BTTH trong quan h¢ dan su. Cdch tié€p can nay khong phan dnh day du dic tht bao vé
NLD cuta phdp luat lao dong, dong thoi lam gia ting nguy co chuyén rui ro kinh doanh
tit NSDLD sang NLD thong qua thoa thuan.

3.2. Mot s6 kién nghi nham hoan thién phdp ludt lao dong Viét Nam vé boi thuong thiét
hai vé tai sdin theo hgp dong trdach nhiém tit kinh nghiém cia Céng hoa Lién bang Duic

Tu thuc trang phdp luat Viét Nam hién hanh trong viéc dieu chinh hgp dong
trdch nhiém, trén co s6 ti€p thu nhung kinh nghiém c6 gid tri tit phdp luat caa CHLB
buic, chuing toi dua ra mot s¢ kién nghi nham hoan thi¢n phdp luat Viét Nam vé vin
dé nay nhu sau:

Thit nhdt, phdp luat Viét Nam cin xdc lap khuon khé phdp ly chinh thic cho hgp
dong trich nhiém trong cdc van ban phdp luat lao dong chinh thiic hoic trong cdc dn 1¢
(nhu kinh nghi¢m cta CHLB Buic).

Kinh nghi¢m ctaa CHLB Duic cho thiy, mic du BGB khong truc tiép quy
dinh “hop dong trich nhiém” nhu moét loai hgp dong riéng biét, nhung hé
théng cdc quy dinh vé trich nhi¢ém BTTH (cdc Dieu 276, 280, tu 305 dén 310
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BGB), két hop véi dn 1¢ cua BAG di tao ra mot khuon kho phdp ly du chat che
dé kiém sodt cdc thoa thuan lam gia ting trich nhiém cua NLD trong QHLD.
Do d6, theo chuing toi, phdp luat Viét Nam can b sung cdc quy dinh lam ro:
(1) khdi ni¢m hgp dong trich nhiém; (i1) pham vi dp dung (chi gidi han déi véi
nhting cong viéc ¢é yéu t6 quan ly, su dung tai sin hoic gid tri vat chit ding
ké); (iii) dieu kién giao két (bao dam NLD dugce cung cip day da thong tin, tu
nguyén va khong bi ép buéc); (iv) nguyén tic khi thoa thuan vé noi dung hop
dong trich nhiém (khong dugce lam suy gidm nguyén tic bao vé NLD cua phdp
luat lao dong)... Viéc bd sung cdc quy dinh nay khong chi nhim hop phdp héa
moi théa thuan bit Igi cho NLD, ma con dit hop dong trich nhiém dudi sy kiém
sodt truc tiép cua phdp luat lao dong; tuong tu nhu cdch ma phdp luit lao dong
CHLB buic da kiém sodt trich nhiém cua NLD thong qua cdc nguyén tic mang
tinh bit budc.

Thit hai, phdp luat Viét Nam can b6 sung cdc quy dinh vé viéc xdc dinh cin ci
BTTH theo théa thuin trong hop dong trich nhiém trén co sé hoc tap kinh nghiém tui
cdc dn 1¢ vé vin dé nay cia CHLB bruic.

Mot trong nhiing diém tién bo cua phdp luit lao dong CHLB buic 1a viée tii bo
cdch tiép can “cd thiét hai 1a phai boi thuong”; thay vao d6, dp dung co ché phan loai
161 (161 nhe, 161 vo y trung binh, 161 nang va ¢ y) dé xdc dinh muic d6 trich nhiém cta
NLD. Co ché nay dugc phdt trién tit Pieu 276 BGB va dugec BAG cu thé hda trong dn
l¢ s6 8 AZR 418/09.

Hoc tap kinh nghiém nay, theo chung t61, Dieu 129 BLLD niam 2019 ¢6 thé duge
sta d6i theo hudng NLD khong phii boi thusng trong trudng hop 161 khong nghiém
trong phdt sinh tii rai ro lao dong thong thuong; NLD chi boi thuong mot phin trong
trudng hop 161 vo y 6 miic do trung binh; chi trong trudng hop 161 ning hoic ¢d y mdéi
dat ra trdch nhiém boi thudng phian I6n hoic toan bé thiét hai. Theo d6, tuong tu nhu
6 CHLB buic, co quan gidi quyét tranh chip luon phii xem xét yéu t6 161 t6 chuic, 161
quan ly va di¢u ki¢n lao dong do NSDLD thiét lap. Cdch ti€p can nay khong chi chuin
hda can cii xdc dinh trdch nhiém boi thudng, ma con thé hién ro nguyén tic phan chia
rdi ro lao dong 1a mét nguyén tic nén ting ctia phdp luat lao dong hién dai.

Thit ba, phdp luat Viét Nam can lam r6 hon viéc xdc dinh nuic BTTH theo hop
dong trich nhi¢m khi xdy ra thiét hai trong thuc t& dic biét 1a cin can cu vao thiét hai
thuic t€ va hoan canh cia NLD - day Ia mot kinh nghiém ntia ¢6 thé tham khao tii phdp
luat CHLB bric.

Mot trong nhting diém tién bo cta phdp luat lao dong CHLB Diic 1a coi trong
“tinh tuong xuing” gitia trdch nhiém va kha nang chi trd ctia NLD. Theo chuing toi1, Viét
Nam ¢6 thé tiép thu kinh nghiém nay theo hudng luat héa nguyén tic giéi han miic boi
thudng, dong thoi cu thé hda bang cdc tiéu chi dinh lugng nham biao dam tinh dy dodn
va kha ning dp dung théng nhit. Cu thé, d6i véi trusng hgp NLD giy thiét hai do 161
vo v, muc boi thudng t6i da khong vugt qud mot muic tran nhit dinh (nhu tuong duong
v mot s6 thdng tién luong ctia NLD hogc gid tri con lai cta tai san sau khiu hao). Viéc
dé xuit muc tran theo tién luong cé co sé ti dic thu caa QHLD, trong d6 tién luong
viia Ia nguon thu nhap chinh, viia phan dnh tryc ti€p kha ning chi tra caa NLD, nén
quy dinh can nhim bao v¢ miic séng t6i thi€u cua NLD. Bén canh d6, can quy dinh chi
trong truong hop NLD ¢6 y gay thiét hai mdéi dp dung muic boi thudng toan bo, béi khi
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dé6 hanh vi vi pham da vugt ra ngoai pham vi rai ro lao dong thong thusng va khong con
dugc bido vé béi nguyén tic phan chia rti ro trong QHLD. Déi véi cdc trudsng hop thiét
hai ¢6 gid tri 16n (dugc hiéu Ia thiét hai vugt qud ding ké kha ning chi trd binh thudng
cua NLD hoic vugt qud thu nhap tich lay trong mét khoang thoi gian hop ly), phdp luat
can yéu ciu co quan gidi quyét tranh chdp xem xét hoan canh kinh t€, gia dinh ctia NLD,
muic do 161, dieu kién lao dong va trich nhiém t6 chiic cua NSDLD trude khi xdc dinh
muic boi thusng cu thé. Cdch tiép cin nay phut hgp vdi co ché bio vé mang tinh nguyén
tic va linh hoat, bao dim sy cong bing va tinh nhan vin trong QHLD. @
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