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Bai viét phdn tich cdc ngogi ¢ quyén tdc gid nham bdo ddm quyén tiép cdn tac phdm ciia nguoi khuyét
tdt trong phdp ludt Viét Nam hién nay; ra sodt, so sdnh phdp ludt Viét Nam vdi cdc van kién qudc
t¢ dé danh gid miic d¢ tuong thich; nghién ciu va déi chiéu véi phdp ludt va thuc tién cdc quéc gia
khdc. Tir do, bai viét dé xudt gidi phdp hoan thi¢n phdp ludt nham tao di¢u kién cho viéc chuyén
dinh dang, trao ddi va xudt nhdp khdu bdn sao dudi dinh dang dé tiép cdn, ddm bdo quyén dugc tiép
cdn thong tin ciia nguoi khuyét tdt.
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1ét Nam la qudc gia ¢6 ty 1¢ ngusi khuyét tat cao so véi téng dan s trong

Vs6 cdc qudc gia thuoc khu vuc Chau A - Thdi Binh Duong, hi¢n c6 hon 7
tri¢u ngusi khuyét tat, chiém hon 7,06% dan s6 ti 2 tudi trd 1én, bao gdm ca ngusi
bi khuyét tat ning va dic biét ning thudc ho ngheo va ho can ngheo.! Pay la nhém
nguoi yéu thé trong xa hoi, chiugip nhiéu thiét thoirao can veé vat Iy va ky thuat trong
cudc séngthuc hién viéc tiép can tic pham mot cich binh dang. Nhiing khiém khuyét
vé thé chit khién ho bi han ché hoic khong ¢6 kha ning tiép can cdc ngudn tri thiic
nhan loai. Viét Nam va cdc qudc gia trén thé gidi da ¢6 nhiing ngoai 1¢ trong bao ho
quyén tic gia d¢€ dim biao quyén tiép can tic pham cia ngusi khuyét tat. Cdc cong
uée quoc t€ nhuO géc do quyén con ngusi, Picu 30 ctia Cong ude ve Quyén ctia
Nguoi khuyét tait (Convention on the Rights of Persons with Disabilities, CRPD)
da khang dinh tim quan trong ctia viéc dam bao quyén tiép can thong tin cho ngusi
khuyét tait.cong nhan quyén cua nguoi khuyét tit dugce tham gia vao do1 séng vin hoa
trén co s6 binh ding vdi nhtng ngusi khdc; diém a khodn 1 Piéu 30 ctia Cong udc
yéu cau qudc gia thanh vién phai tién hanh cdc bi¢én phdp thich hgp dé bio dam ring
nguoi khuyét tat duge “tiép can van héa pham dudi dang dé tiép can”. Trong linh vuc

* Bai viét trong khuon khé de tai nghién ciiu khoa hoc cdp Bo - Bo Gido duc va dao tao, do Trusng Pai hoc Luat
Tp. Ho Chi Minh chu tri: “Bio v¢ ngudi khuyét tat bang phdp luat vé quyeén tdc gid”.

1 Ngo Kim Hoang Nguyen, “The evolution of Vietnamese Law on copyright in enhancing the rights of disabilities in print
reading”, BiLD Law Journal, Vol. 7(2S), 2022, tr. 112.
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quyeén tic gid, cdc ditu udc qudc t€ cho phép qudc gia dugce thiét lap ngoai 1¢ quyén
tic gid dé dam bao quyeén ti€p can tic pham cia nguoi khuyét tat. Hiép dinh thuong
mai ty do Viét Nam — EU (European-Vietnam Free Trade Agreement, EVFTA)
cung dia danh ra moét phin dé cap vin dé sé huu trf tug, trong do6 ¢6 ngoai 1¢ vé quyén
tdc gia dé€ hd trg ngusi khuyét tat va dim bao binh ding xa héi. co ch€ can biang lgi
ich hop phdp gitia chu sé htiu quyeén tdc gia va quyén phdt trién ciia nhdm chu thé dic
thii. Pic biét, viéc Viét Nam gia nhap Hiép udc Marrakesh ngay 06/12/2022 ddnh
ddu cét mde quan trong trong viéc hoan thién khung phdp ly vé ngoai 1¢ quyén tic
gia nham bao dam quyén ti€p can tic phim cta nguoi khuyét tat.

1. Khung ly thuyét vé nguoi khuyét tat va quyén ti€p can tac pham cua
nguoi khuyét tat

1.1. Khdi niém nguoi khuyét tat

Theo bieu 1 CRPD: “Nguoi khuyét tat bao gom nhiing nguoi ¢é cic khi€m
khuyét 1au dai vé thé chit, tim thin, trf tu¢ hodc gidc quan ma khi tuong tic véi cdc
rao can, ¢6 thé can tré sy tham gia diy du va hiéu qua ctia ho vao xa hoi trén co
s6 binh ding véi nhiing ngusi khdc”. CRPD nhan manh sy tuong tic gitia khiém
khuyét cd nhan va cdc rao can xa hoi, coi khuyét tat la mot khdi niém mang tinh tuong
daéi va phu thuoc vao béi canh.? Khdi niém vé khuyét tat da phdt trién ti mo hinh y
t€, coi khuyét tat la mot van dé cd nhan do bénh tit hodc khiém khuyét (tip trung vao
khi€m khuyét), sang mo hinh x3a héi,” coi khuyét tat 1a két qua caa cde rao can do xa
hoéi tao ra (tdp trung vao rao can).*

Theo phdp luat Viét Nam, , khoan 1 Piéu 2 Luat Nguoi khuyét tat nam 2010,
sta d6i nam 2013 dinh nghia: “Ngudi khuyét tat [a ngusi bi khi€ém khuyét mot hoac
nhi¢u bo phan co thé hoic suy gidm chuc ning dugc bi€u hién dudi dang tat khién
cho hoat dong sinh hoat, hoc tap, lam viéc gip khoé khian”. Luit nay nhin manh cdc
dang khiém khuyét vé thé chit, tri tué, tim than, hoic gidc quan, cting nhu tic dong
cta chuing lén kha ning tham gia cdc hoat dong xa hoi.

Cho dén nay, cdc dang khuyét tit phé bién dugce thong ké bao gom:

Khuyét tat thi gidc: Day 1a moét trong tim chinh duge quan tim dén quyén tiép
can tic pham, béi 1é chu thé nay c¢6 khé khin truc tiép trong viée tiép can cic tic
phim dugc xuit ban theo hinh thiic truyén théng dudi dang ban gidy. Nguoi khuyét
tat thi gidc bao gdbm nguosi mui, ngudi cd thi luc kém va nhung nguosi gip khé khin
trong viéc doc chii in.?

Khuyét tat vé kha ning doc: 1a tinh trang bi khé doc hodc cic khé khian khdc
trong viéc ti€p can van ban in.°

Khuyét tat vé thinh gidc: la tinh trang gip vin dé lién quan dén kha ning nghe.
Nguoi khuyén tat vé thinh gidc ¢6 thé bi di€c hoan toan hoic mit di moét phan kha

2 International Committee of the Red Cross. (n.d.). International humanitarian law and persons with disabil-

ities. ICRC Advisory Service on International Humanitarian Law.

Bernal Montenegro, D.C. 2021, “Exceptions to Copyright Relates to Human Rights and Disability in Colombia”, Rev.

Prop. Inmaterial, Vol. 32, 2021, tr. 171-213, https://doi.org/10.18601/16571959.n32.06

Yisa Liu, “Disability rights legislation comparison: China and Canada”, Journal of Education, Humanities and Social Sciences,

Vol. 42, 2024, tr. 17-40, https://doi.org/10.54097/jvtk9468

5 Hee-Yoon Yoon, Sin-Young Kim, “On the improvement of the Copyright Law of Korea for library ser-
vices for persons with disabilities”, Journal of Librarianship and Information Science, Vol. 45(2), 2012, tr. 140-152, doi:
10.1177/0961000612457106

6 Ti-Li Chen, Copyright Exceptions for Visually Impaired Persons: The WIPO Treaty to Facilitate Access to Published Works by
Visually Impaired Persons (Doctoral dissertation), University of London, Queen Mary, 2019.
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nang nghe. Piéu nay ¢ thé din téi kho khin trong viéc ti€p can cdc loai hinh tdc
phim dudi dang am thanh.

Khuyét tat van dong: 1a tinh trang gap khoé khan trong viéce di chuyén, thuc hién
cdc hoat dong van dong hoic ¢6 han ché vé kha ning van dong caa co thé. Ho can
su ho tro va thiét bi ho trg dé€ thuc hién cdc hoat dong hang ngay.

Khuyét tat vé nhan thic, khuyét tat vé tim thin va cdc khuyét tat phdt trién:’
Cidc loai khuyét tat nay lién quan dén nhiting khé khin trong cdc qud trinh tinh than
nhu trf nhd, su tap trung, tu duy, giai quyét vin dé, hoc tap va cdc chiic ning diéu
hanh khdc. Pay la dang khuyét tat giy ra nhiing khé khin trong qud trinh xu ly, su
dung thong tin.

Udc tinh ¢6 khoang 1,3 ty ngudi trén thé gidi dang phai d6i mit vdi tinh trang
khuyét tat ding ké. Con s6 nay chi€ém 16% dan s toan cau.® Tai Viét Nam, theo két
qua dieu tra ngusi khuyét tat nam 2023 (VDS nam 2023),° trén ci nudc ty 1¢ khuyét
tat ctia ngudi ti 2 tudi trd 1én nam 2023 1a 6,11%. Diéu nay cho thiy su can thiét cta
viéc dam bao quyeén lgi ctia ngudi khuyét tit néi chung va quyén tiép can tic phim
cua nhém cha thé nay néi riéng.

1.2. Co s6 ly ludn vé quyén tiép cin tdc phdm cia nguoi khuyét tdt

Quyeén ti€p can tic phim dé tiép nhan tri thic [a mot dang quan trong ctia quyén
con ngudi, dic biét quan trong véi cic nhém thiéu s6, bao gdbm ngusi khuyét tat.
biéu nay c6 nghia Ia moi ngusi, khong phan biét kha nang thé chit hojc tinh thin,
deéu c6 quyeén dugc ti€p can cdc tic pham van hoc, nghé thuat, khoa hoc va cdc loai
hinh sing tao khdc." Quyeén ti€p can tic phim khong chi 1a mét nhu ciu ma con a
yéu t6 then chét dé€ dam bao su tham gia day da va binh dang vao xa hoi, gitp ngusi
khuyét tat nang cao kién thuc, trinh d6 hoc vin, phit trién ky nang va ddp ung cdc
nhu ciu vin hda, gidi tri. V6i dic thu la cha thé ¢é nhiing khi€ém khuyét nhit dinh,
nguoi khuyét tat can nhan dugce sy hod trg tit Nha nudc va xa hoéi, thong qua cic diéu
khoan dac biét givip ho ¢6 thé tié€p can cdc tic phdm, bao gdm viéc sao chép va phan
phdi cdc tai liéu 6 dinh dang dé tiép can.

Nguoi khuyét tat ¢6 nhitu dang khdc nhau, do d6, nhu ciu ti€p can tic phim
cua ho cang rit da dang, khong chi gidi han 6 viéc doc sich in. Cdc dinh dang dé
ti€p can danh cho ngusi khuyét tat c6 thé ké dén: sich cht néi (Braille) - phut hop
cho nguoi khiém thi; sich néi - phtt hop cho nguoi khiém thi va nguoi gip khé khan
trong viéc doc chtt in thong thuong; dinh dang dién ti - cdc dinh dang nhu PDF ¢6
thé doc dugce bing phan mém ho trg, hoic dinh dang e-book véi kha ning tiry chinh
kich thudc chtt, mau sic, phong chu, hoic st dung phin mém doc man hinh. Bén
canh d6, moét s6 cong nghé hod trg ¢ thé duge si dung nhu: phin mém doc man
hinh - cho phép nguoi khiém thi truy cap ndi1 dung trén mdy tinh va cdc thiét bi dién
ti khdc; thiét bi doc chii néi - gitip ngusi khiém thi doc sich va tai liéu in chii néi;'

7 Caterina Sganga, “Disability, right to culture and copyright: Which regulatory option?”, International Review of Law, Com-
puters & Technology, Vol. 29(2-3), 2015, tr. 88-115, https://doi.org/10.1080/13600869.2015.1055658

8 World Health Organization (WHO), “Disability”, https://www.who.int/news-room/fact-sheets/detail/disabili-
ty-and-health, truy cap ngay 25/03/2025.

9 Ditu tra ngusi khuyét tat nam 2023 tai Viét Nam la cudc diéu tra thuoe Chuong trinh digu tra théng ké quéc gia duge
Thu tuéng Chinh phu ban hanh tai Quyét dinh s¢ 03/2023/QP-TTg ngay 15/02/2023.

10 bitu tra ngusi khuyét tat nam 2023 tai Viet Nam.

11 Bernal Montenegro, D.C. 2021, ldd (5), tr. 171-213.

12 Haiqing Yu (et al), “Introduction: Disability participation in the digital economy”, Information, Communication & Soci-
ety, Vol. 22(4), 2019, tr. 469.
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phin mém chuyén déi vin ban thanh giong néi - hé tr¢ ngusi c¢é khé khin veé thi
gidc hoic doc hiéu...

Hién nay, quyén tié€p cin tic phim cua ngudsi khuyét tat gip phai cdc rao cin
nhu: Thu nhit, phin 6n tic phidm dugc xuit ban 6 dang in 4n thong thudng, giy kho
khin cho nguoi khuyét tat trong viée ti€p can; Thu hai, Luat ban quyén ¢6 thé han
ché viéc tao va phan phéi cdc ban sao 6 dinh dang dé tiép can, giy ra “nan ddi sich”"
cho nguoi khuyét tat; Thu ba, cdc chi phi cta cong nghé ho trg; Thu tu, nguyén nhan
chu quan do thi€u hiéu biét vé nhu cau ctia ngusi khuyét tat va dinh kién xa hoi.
1.3. Hoc thuyét vé ngoai I¢ cha quyén tdc gid

Hoc thuyét “stt dung hop 1y (fair use) dugce xay dung trén nguyén tic dim bio
quyén tu do va can bing lgi ich gitia chu s6 hiiu quyén tdc gia vdi lgi ich xa hoi. Hoc
thuyét nay duge cho la ¢6 nguodn gée tit Hoa Ky nhung thuc ra lai bit nguon tii thong
luat cia Anh." Nguyén tic su dung hop ly dugc tao ra va phdt trién boi Toa dn,' sau
d6 dugce ghi nhan trong quy dinh phdp luat vé quyén tic gid. St dung hop ly la mot
trong nhiing van an toan truyén théng nham cin bang loi ich cua chu sé hiu véi lgi
ich cong cong cho phép st dung han ché trong mot s truong hop ma khong bi coi
Ia xam pham quyén tdc gid. Nguyén tic can bang loi ich khoanh ving pham vi cdc
trudong hgp ngoai 1¢ khi st dung tic phim néu ddp ung hai diéu kién: vi muc dich
cong cong va khong lam dnh huéng dén sy khai thic binh thudng caa chu s6 huu.

Nguyén tic st dung hop ly ¢6 ¥ nghia dic biét quan trong d6i véi ngusi khuyét
tat, viéc st dung nguyén tic nay dé giip nguoi khuyét tat dé dang tiép can tic phim
hon phai dam bao khong xung dot véi viée khai thdc binh thudng tic phim va khong
gdy ton hai dén lgi ich chinh ding cua chu s6 htu ban quyén mét cich bit hop ly.
Dbong thoi, muc dich va ban chit cua viéc si dung ngoai I¢ nay cang phai dam bao
dua trén nén ting bdo vé quyén con ngudi cta ngudi khuyét tat, chdng lai viéc su
dung mang tinh thuong mai va lam anh hudng cta viéc st dung dén thi truong hoic
gid tri tiém ning cua tdc pham.

Cho dén nay, nhiéu qudc gia da thé hién ro nguyén tic su dung hop ly trong luat
ban quyén, trong d6 c¢é EU va Viét Nam, mic du ¢6 thé c¢é nhting khdc biét trong
cdch dp dung. Cic dieu udc qudc t&€ nhu Hiép uéc Marrakesh va Cong udc Berne hay
Hi¢p dinh EVFTA cung déng vai tro quan trong trong viéc ddm bao quyeén tiép can
tic pham cho ngudi khuyét tat thong qua cdc ngoai 1¢ d6i véi quyeén tdc gia.

2. Thuc trang quy dinh phap luat Viét Nam vé quyén tiép can tac pham
caa nguoi khuyét tat va yéu cau cua EVFTA
2.1. Quy dinh ciia Ludt S6 hitu tri tu¢ Viét Nam ndm vé quyén tiép cin tdc phdm cia
nguoi khuyét tdt

Theo Luit nguoi khuyét tat Viét Nam nim 2010, nguoi khuyét tit cin dugce tao
dieu kién d€ dugc hoc tap, ho tro riéng trong nhiing trusng hop can thiét.'® Chinh vi
thé, ngay tit khi Luat S hou trf tu¢ (LSHTT) ra do1 vao nam 2005, Luat da ghi nhan
ngoai 1¢ cho phép cdc t6 chiic, cd nhan ¢6 thé “chuyén tic phim sang chtt néi hoac
ngon ngti khdc cho nguosi khiém thi” (diém i khoan 1 Biéu 25) ma khong phai xin

13 Bernal Montenegro, D.C. 2021, ldd (5), tr. 171-213.

14 Eric Allen Engle, “When is fair use fair?: A comparison of EU and US intellectual property law”, The Transnational Lawyer,
Vol. 15, 2002, tr. 193.

15 Craig Joyce, Tyler Ochoa, Michael Carroll, Marshall Leafter & Peter Jaszi, Copyright Law, Nxb. Carolina Academic Press,
2016, tr. 820.

16 Khoin 2 bitu 27 Luat ngusi khuyét tat nam 2010.
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phép, khong phai tra tién cho chua sé htiu quyén tic gia nham muc dich tao sy can
bang hop ly gitia viéc bio hd quyeén tdc gia va bio vé 1¢i ich chung. Tu Ian sta d6i
nam 2022, quyén ti€p can tic phim cua ngudsi khuyét tait dugec LSHTT nim 2005
ghi nhan bang mot dieu luit riéng biét. Piém m khodn 1 Pigu 25 LSHTT niam 2005
stia d61, b sung nim 2009, 2019, 2022 va 2025 (sau day goi la LSHTT niam 2005)
nam 200ghi nhan “nguoi khuyét tat nhin, nguoi khuyét tait khong cé kha ning doc
chtt in va ngusi khuyét tat khdc khong ¢6 kha nang tiép can tic pham dé doc theo
cdch thong thuong (sau day goi la nguoi khuyét tat), nguoi nuoi dudng, chim séc cho
ngudi khuyét tat, t6 chic ddp ung dieu kién theo quy dinh” sé dugc hudng cic ngoai
1¢ trong st dung quyén tic gid. Ngoai 1¢ nay dugc quy dinh chi tiét trongtai Piéu 25a
LSHTT nim 2005 va dugc hudng dan tai Biéu 30 Nghi dinh 17/2023/ND-CP ngay
26/04/2023 cia Chinh phu quy dinh chi ti€t mot s6 diéu va bién phdp thi hanh Luat
S6 huu trf tu¢ vé quyeén tic gid, quyén lién quan (Nghi dinh 17/2023/ND-CP). Ve
co ban, cdc quy dinh trén da né1 luit héa Hiép udc Marrakesh, gép phin bao dam
quyeén tiép can tic phim cua ngudi khuyét tat.

Theo khoan 1 biéu 252 LSHTT nam 2005, “Nguoi khuyét tit, ngusi nuoéi
duong, chim séc cho ngusi khuyét tat duge quyeén sao chép, biéu dién, truyén dat tdc
phim dudi dinh dang ban sao dé ti€p can cta tic phdm khi c6 quyén tiép can hgp phdp
véi ban g6c hodce ban sao tic phdm”. Trong d6, ngusi khuyét tat duge diéu chinh béi
quy dinh nay dugc huéng din gom c6:'7 (i) ngudi khuyét tat nhin; (i) ngusi khuyét
tat khong c6 kha nang doc chu in va ngusi khuyét tat khdc khong c¢6 kha ning tiép
can tic phim dé doc theo cich thong thusng, dugce hiéu la “ngusi dang trong tinh
trang gidm hoac mit khi ning nhan thic hoiac khi ning doc ma khong thé cai thién
dugc dan dén khong thé doc tic phim in nhu mét ngudi binh thudng hoic nguoi
khuyét tat dang trong tinh trang khong thé cam ndm, thao tdc trén mot cudn sich hoic
tic phdm in tuong ty hay khong thé di chuyén mit dé doc 6 muic d¢ binh thusng”.

So véi quy dinh cia Luat SHTT niam 2005 ra doi vdi cdc [an stia d6i nim 20009,
nam 2019 thi Luat sta d6i, b6 sung mét s¢ dieu cua Luat SHTT nam 2022, 2025 da
mo rong ddi tugng thy hudng tii “nguoi khiém thi” thanh “nguoi khuyét tit nhin,
nguoi khuyét tat khong ¢6 khi ning doc chii in va nguoi khuyét tat khdc khong ¢6
kha ning ti€p can tic phim dé€ doc theo cich thong thuosng”. Day la su thay déi tién
bo, phtt hgp vdéi thuc tién. Theo hudng dan ctia Nghi dinh 17/2023/ND-CP, quy
dinh di bao phu dugc nhém ngusi gidm hoic mit kha nang nhan thiic hoic kha ning
doc (vi du nhu ngusi mic chung loan doc (dyslexia)), ngusi khuyét tat vé thé chit
nhu nguoi khong thé thao tdc vat ly trén moét cudn sich (vi du nhu nguoi liét tay,
thodi héa co). Quy dinh nay da néi luat héa Piéu 3 cua Hiép uéc Marrakesh. Tuy
nhién, liéu quy dinh nay ¢6 bé sét nhém nguosi khi€m thinh, ngusi ¢ kha ning nghe
han ch¢ hay khong? Pi¢u 3 cua Hi¢p udc Marrakesh khong bao gom nhém nguoi
khié€m thinh chinh 1a két qua cta su théa hiép gitia cdc nudc phit trién (uu tién bao vé
quyen kinh t€) va cic nudc dang phdt trién (muén mdé rong ngoai 1¢)."® Ngusi khiém
thinh tuy khong gip khé khan trong viéc doc tic phdm in, nhung ho ¢6 thé gip tré
ngai khi ti€p can cdc tic phdm dudi dang am thanh hoic video (nhu phim tai liéu,
bai giang dudi dang ghi 4m, ghi hinh). Néu tic phdim khong c6 phu dé hoic ngon
ngu ky hi¢u, thi quyén ti€p cin tic phim cua ho sé bi han ché. Ban than Hié¢p udc

17 Khoan 1 Diéu 30 Nghi dinh 17/2023/ND-CP.
18 Ngo Kim Hoang Nguyen, fldd (1), tr. 114.
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Marrakesh cting cho phép qudc gia mé rong cdc ngoai 1¢ vé quyeén tic gia d€ bao vé
nhiing ngusi khuyét tat khdc.” Mot s6 quéc gia nhu Uc® va An Do?' da xay dung
quy dinh ngoai 1¢ d6i1 vdi tit ca cdc dang khuyét tat. Trong tuong lai, Viét Nam cung
nén can nhic mé rong pham vi d6i tugng thy huéng ngoai 1¢ lién quan dén quyén
tdc gid nhaim didm bio quyén ti€p can tic pham cta ngudsi khuyét tat néi chung, phu
hop véi bieu 21 CRPD.

Ngoai 1¢ cta Hiép udc Marrakesh chi dp dung véi tic phdm dudi dang vin ban
(text), ky hi¢u (notation) va/hoic cic hinh minh hoa lién quan (related illustrations); tic
phim dudi dang am thanh (works in audio form), vi du nhu sich ndi (audiobook).”® Nhu
vay, cdc tic phdm nghe nhin (audio-visual work) khong thudc pham vi dp dung ngoai
l¢, nhung néi dung 6 dang vin ban nim trong cdc tic phdm nghe nhin (vi du nhu
dia DVD da phuong tién mang tinh gido duc) thi vin ¢6 thé thudc pham vi dp dung
ngoai 1¢.* Viét Nam khong ¢6 quy dinh riéng vé loai tic phdm bi anh hudng boi
ngoai 1¢ khong xam pham quyén tdc gid danh cho nguoi khuyét tait. Cé quan diém
cho ring cau tui ctia khoin m diém 1 bBiéu 25 LSHTT nim 2005 cho thiy ngoai 1¢
nay chi dp dung déi véi tic phdm dudi dinh dang in ma khong bao gom tic phim
dudi dang 4m thanh.** Sy thi€u r6 rang trong quy dinh hién hanh ¢6 thé dan dén
nhting cich hiéu va dp dung khdc nhau, giy khé khan cho ngusi khuyét tat trong
viéc tiép can cdc tic phim.

Theo khoan 1 P1éu 25a LSHTT nim 2005, khdi niém “ban sao dudi dinh dang
dé tiép can” dugc hiéu Ia “ban sao cua tic phim dugc thé hién bing mot phuong thuic
hay dinh dang khdc danh cho nguoi khuyét tat; chi duge st dung cho muc dich cd
nhin cia nguoi khuyét tat va ¢6 thé ¢6 nhung dieu chinh ky thuat phtt hgp, can thiét
dé nguoi khuyét tat ¢6 thé ti€p can tic phim”.* Ban sao dudi dinh dang dé tiép can
c6 thé dugc thé hién bang chii néi, ghi Am, chuyén déi ky thuat s6, hinh anh thanh 161
ndi, ngon ngii ky hiéu di kem hoic bing dinh dang hay phuong thiic khdc biao dam
ngudi khuyét tat tiép can tic phim thuin 1¢1.%° Hiép udc Marrakesh quy dinh ro rang
ban sao dudi dinh dang dé tiép can phai “ton trong tinh toan ven cua tic phim goc,
can nhic day du dén nhung thay déi can thiét dé lam cho tic phdm tré nén dé tiép
can dudi dinh dang thay thé¢ va nhu ciu tié€p can tic phim cua nguoi thy huéng”.”’
Quy dinh nay rit quan trong, thé hién sy cin bang gitia viéc tao dieu kién cho ngusi
khuyét tat ti€p can tdc phidm va viéc bao vé quyén tic gid vén dugc nhin manh 6 Lot
mé dau caa Hiép udc Marrakesh.® Phdp luat Viét Nam chi quy dinh ban sao dudi
dinh dang dé tiép can “cé thé ¢6 nhiing dieu chinh ky thuat phtt hop, can thiét dé
nguoi khuyét tat cé thé tiép can tic phim” ma khong nhin manh viéc ton trong tinh
toan ven cua tic phdm gdéc khi thuc hién cdc dieu chinh ky thuat.

19 bieu 12 Hiép udc Marrakesh.

20 bieu 113E, Bieu 113F Dao luat Ban quyen nam 1968 (stia d6i nim 2017).

21 Muc 52 (1) (ZB) Pao luat Bin quyén nam 1957 (stia d6i nim 2012).

22 Diéu 2(a) Hi¢p udc Marrakesh.

23 Carlo Scollo Lavizzari, IPA Guide to the Marrakesh Treaty A WIPO Treaty to Facilitate Access to Published Works by Visually
Impaired Persons and Persons with Print Disabilities, of 27 June 2013, IPA, 2016.

24 Ngo Kim Hoang Nguyen, fldd (1), tr. 115.

25  Khoan 1 bieu 252 LSHTT.

26 Khoan 2 Piéu 30 Nghi dinh 17/2023/ND-CP.

27 bitu 2(b) Hi¢p udc Marrakesh.

28  Loi mo dau cua Hiép udec Marrakesh: “Nhan thdy su can thiét phai duy tri su can bing gitia viéc bio vé hiéu qua quyeén
tdc gid va lgi ich cong cong rong 16n hon, dic biét Ia gido duc, nghién ciu va tiép can thong tin, va ring sy can bing d6
phai tao dieu kién thuan 1o1 cho su tiép can hiéu qui va kip thoi cde tdc phdm vi loi ich ctia nguoi khuyét tat nhin, ngudi
khuyét tat khong c6 kha nang doc chit in khdc”.
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bitu 4(1)(a) Hiép udc Marrakesh yéu cau qudc gia thanh vién phai quy dinh
ngoai 1¢ hoic giéi han d61 véi quyén sao chép, quyén phan phdi va quyén cong bs
tic phdm dén cong ching trong viéc tao ra ban sao dudi dinh dang dé tiép can cho
ngudi khuyét tat. Hiép udc khong quy dinh chi tiét cdch thiic thyc hién nghia vy nay,
ma noi dung cu thé ctia ngoai 1¢ phu thudc vao quy dinh cua quéc gia.”” Quéc gia ¢6
thé dp dung quy dinh miu tai Dieu 4(2) Hiép udc, vén duge xiy dung duya trén kinh
nghiém nhiéu nim cia mot s6 qudc gia trong viéc can bing gitia 11 ich cta chua thé
quyén va lgi ich cong chung phu hgp véi phép thit ba bude.” Vi thé, day 1a mot co
s6 tham chiéu quan trong cho phdp luat Viét Nam.

O Viét Nam, ngoai l¢ d6i véi nghia vy khong xam pham quyén tic gia danh
cho nguoi khuyét tat dugce dp dung cho hai nhém dé1 tuong: (1) ngoai 1¢ cho nguoi
khuyét tat, ngusi nuoi dudng, cham séc cho ngusi khuyét tat va (ii) ngoai 1é cho t6
chic ddp ung di¢u kién theo quy dinh caa Chinh pha. Péi véi nhém déi tugng thu
nhit, ho dugc quyén sao chép, bi€u dién, truyén dat tic phdm dudi dinh dang ban sao
dé ti€p can cua tic phim “khi ¢6 quyeén tiép can hop phdp vdi ban géc hodc ban sao
tic phAm” va ban sao dudi dinh dang dé tiép can “chi dugc si dung cho muc dich cd
nhan caa ngudsi khuyét tat” .’ Quy dinh nay tuong dong véi Dieu 4(2)(b) Hiép udc
Marrakesh. Déi véi nhém déi tugng 1a t6 chic ddp ng dieu kién theo quy dinh caa
Chinh phu, cdc t6 chic nay ¢6 quyén sao chép, phan phdi, biéu dién, truyén dat tic
phim dudi dinh dang ban sao dé ti€p can cua tic phdm “khi cé quyén ti€p can hop
phdp ban géc hoic ban sao tic pham va hoat dong khong vi muc dich lgi nhuan”.”
Cic t6 chiic nay cang ¢6 trich nhiém bao dam ban sao dudi dinh dang dé tiép can cua
t6 chiic ddp ung diéu kién quy dinh tai khoan 1 Piéu 25a cia LSHTT nim 2005.%
Cdc quy dinh nay cang tuong thich véi Pieu 4(2)(a) Hiép uéc Marrakesh.*

Theo khodan 3 biéu 30 Nghi dinh 17/2023/ND-CP, t6 chuc ddp ng dieu kién
la t6 chuc phi 161 nhuan, co quan nha nudc ¢é hoat dong hodc chiic nang, nhiém vu
cung cip dich vu cho nguoi khuyét tat trong cdc linh vuc gido duc, dao tao, tiép can
thong tin va doc thich nghi theo phuong phdp va cdch thiic pht hgp, bao gom:

- Quy tro gitip nguoi khuyét tat quy dinh tai Luat Nguoi khuyét tat;

- Trung tim hé tr¢ phdt trién gido duc hoa nhip quy dinh tai Luat Nguoi
khuyét tat;

- Co 56 chim séc ngudi khuyét tat bao gom co sé dich vu hé trg nguoi khuyét
tat, trung tim hod tr¢ nguoi khuyét tat séng doc 1ap va co sé chim séc nguoi khuyét
tat khdc quy dinh tai1 Luat Nguoi khuyét tat;

- T8 chic cta ngudi khuyét tat, t6 chiic vi nguoi khuyét tit quy dinh tai Luat
Nguoi khuyét tat;

- Trudng danh cho nguti khuyét tat quy dinh tai Luat Gido duc;

- Thu vién c¢6 phuc vu nguoi khuyét tit quy dinh tai Luat Thu vién;

29 bitu 4(3), bieu 10, Ditu 11 Hiép udc Marrakesh.

30  Simonetta Vezzoso, “The Marrakesh Spirit — A ghost in three steps?”’, IIC-International Review of Intellectual Property and
Competition Law, Vol. 45(7), 2014, tr. 803.

31 Khoan 1 Diéu 252 LSHTT.

32 Khoin 2 Pieu 252 LSHTT.

33 Piém a khoin 5 Pieu 30 Nghi dinh 17/2023/ND-CP.

34 So sinh véi Ditu 4(2)(a) Hiép uéc Marrakesh, t6 chiic chi thuoc ngoai 1¢ néu cung cip bin sao dé tiép can cua tic phim
“cho ngudi thu hudng” (ngudi khuyét tat). Mic du khodan 2 Pieu 25a khong quy dinh 1o dieu kién nay nhung dua
trén tén cta diéu luat (“Cic truong hop ngoai 1¢ khong xam pham quyén tic gia danh cho ngudi khuyét tat”), ta ¢6 thé
ngam hiéu viéc phan phdéi cua 6 chiic theo khodn 2 Dieu 25a phéi bi giéi han cho nhém déi tugng la ngusi khuyét tat.
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- Cdc t6 chuic khdc ddp ung dieu kién néu trén va dugc co quan nha nudc c6
thim quyeén chip thuan.

Bay Ia cdc t6 chiic hoat dong vi muc dich phi lgi nhuin, hudng téi bao vé quyén
cua nguoi khuyét tat, hd tr¢ viéc tiép can tic pham. Cidc t6 chiic nay cé nghia vu:
bdo dim ban sao dudi dinh dang dé ti€p can caa t6 chic ddp ung ditu kién quy dinh;
Thong bdo cho co quan chuyén moén quan ly nha nudc vé quyén tic gia, quyén lién
quan danh muyc ban sao tic phim dudi dinh dang dé tiép can ctia t6 chiic va cong khai
danh muc nay trén trang thong tin dién ti cta té chiic (néu cd); bdo cdo hing nam
cho co quan chuyén mon quan ly nha nuéc vé quyeén tic gi, quyén lién quan.” Tuy
nhién, nguon kinh phi nhu thé nao thi vin con chua dugce quy dinh, liéu ring t6 chic
c6 dugc su dung ngan sich nha nudc hay khong, hay duge c6 quy rieng dé duy tri
hoat dong ctia minh, viéc gy quy nay dugc thuc hién nhu thé nao.

2.2. Dinh vi yéu cau cna EVFTA

O chau Au, nhan thiic vé quyén va nhu ciu ctia nguai khuyét tat da duge chi
y nghiém tic ti nam 1951 va vuon ra pham vi qudc t€ vao nim 1966.°° Dieu 12.14
Hi¢p dinh EVFTA ghi nhan cdc gidi han va ngoai 1¢ d6i véi quyén tdc gia. Cu thé,
mdi Bén ¢6 thé quy dinh cdc gidi han va ngoai 1¢ d61 véi cdc quyén quy dinh tai cic
bieu tir 12.6 (Tdc gid) dén 12.10 (Phdt song va truyén dat té1 cong chiing) chi trong
nhiing truong hgp dic biét nhit dinh ma khong mau thuin vdéi viéc khai thic binh
thudng cta cic doi tugng bao ho va khong giy phuong hai bit hop ly dén 1oi ich hgp
phdp cta chu thé quyeén, phu hop véi cdc dieu udce quéc t€ ma ho la thanh vién. Cic
ngoai 1¢ nay dya trén ly thuyét si dung hop ly, dim bio can biang l¢i ich gita tdc gia,
chu s6 huu quyeén tic gid véi cdce lgi ich cong cong.

Quy dinh nay dit ra cic yéu ciu:

Thit nhdt, giéi han va ngoai 1¢ khong mau thuin véi viéc khai thdc binh thutng caa
cdc déi tugng bao ho;

Thit hai, khong gay phuong hai bat hgp ly dén 1gi ich hgp phdp cua cha thé quyeén;

Thii ba, phtt hop vdi cde dieu udc qudc t€ ma ho la thanh vién.

bdnh gid muic do tuong thich trong quy dinh LSHTT Viét Nam hién hanh va
yéu cau cua EVFTA, c6 thé nhan thiy khong c6 su khdc bi¢t trong dudng 161, chinh
sich gitia phdp luat Viét Nam va Hiép dinh. Quy dinh méi trong LSHTT stia déi,
bé sung nim 2022 thé hién sy quan tam d6i véi viéc bao vé quyén va loi ich hop
phdp ctia nhém chu thé yéu thé a ngusi khuyét tat nhung vin dim bao tuan thu cdc
cam két trong hi¢p dinh EVFTA. Tuy nhién vin dé dit ra 1a nhung ngoai 1¢ danh
cho ngusi khuyét tat phiai dam bao muic do thoa ding va can bing, tic 1a ngoai 1¢
nay khong dugc gay ra hai bit hop ly dén chu s6 hau tic phim. Néu khong kiém
sodt duge ngoai 1¢, rit ¢6 thé xdy ra tinh trang lam dung quy dinh, tit d6 gidam dong
luc sdng tao, nghién cuu, dau tu cua chu thé quyén tic gid. Do d6, can lam ro nhiing
thdch thiic trong ti€p can tic phdm cua nguoi khuyét tat hién nay, du bdo va phong
trinh nguy co lam dung quy dinh nay.

2.3. Thdch thiic trong tiép cdn va nguy co lam dung

Theo két qua nghién ctu vé “Thuc trang ti€p can xuit ban tic phim cua ngudi

khuyét tat chit in 6 Viet Nam”,”” ¢ dén hon 62% ngusi khuyét tat khi duge khao

35  Khoan 5 Piéu 30 Nghi dinh 17/2023/ND-CP.

36 Christophe Geiger, Research Handbook on Human Rights and Intellectual Property, Nxb. Edward Elgar Publishing, 2015, tr.
588.

37 Nho Trung, “Cai tién co hoi tiép can tri thic cho nguoi khiém thi”, Pai tiéng noi Viéet Nam VOV2, 2023, https://
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sdt cho ring sich/tai liéu khoa hoc tu nhién dudi dinh dang dé tiép can con rit khan
hi€ém hoic khong c¢6; hon 61% cho rang sich/tai liéu phuc vu nghién ciu/cong viéc
dudi dinh dang dé ti€p can khan hi€ém hoic khong cd. Piéu nay cho thiy nhting thich
thiic trong ti€p can tic phim danh cho ngusi khuyét tat la khé khin vé ha ting cong
ngh¢ va kinh phi. Viéc chuyén d6i cdc tic phdm sang dinh dang dé tiép can (sich chu
ndi, sich ndi, dinh dang dién ti dic biét) doi hoi cong nghé va thiét bi chuyén dung,
tén kém chi phi.

Ddnh gid vé tinh bén ving, viéc chuyén déi dinh dang trén quy mo nho c¢6 thé
khong bén viing veé lau dai d€ dat duge muc tiéu tiép can rong rai. Mic du Nghi dinh
17/2023/ND-CP di c6 cdc quy dinh vécdc t6 chiic duge phép tao lap va phan phéi
cdc ban sao 6 dinh dang dé t1ép can, nhung vdi sy liét ké cic quy dinh hién tai trong
Nghi dinh 17/2023/ND-CP dutng nhu hanh van chua 16 ai sé lam viéc gi, liéu ¢6
sulam ro pham vi trich nhiém cua tling chua thé, cung nhu co ché phéi hop gitia cdc
t6 chiic nay, dan dén nguy co chong chéo hay khong?trong qud trinh thyc hién. Bén
canh d6, Nghi dinh cang chua quy dinh cu thé cdc di¢u kién va, tiéu chuin cinva
quy trinh ma cdc t6 chudc phai tuan tha khi tién hanh thuc hién viéc sao chép, hoic
chuyén dé6i tic phim sang dinh dang sé dugc thuc hién nhu thé nao chua dugce thé
hi¢n rodé tiép can.

Trén co s6 yéu cau cta EVFTA, viéc thiét 1ap ngoai 1¢ ¢6 thé khong chi gidi han
6 ngudi khuyét tat vé mit ma hoan toan cé thé mé rong ra cic dang khuyét tat néi
chung nhu da dé cap 6 trén. S6 lugng ngusi khuyét tat dudi cic dang khdc tham chi
con chiém s6 lugng 16n hon nhung quyén Igi ctia ho lai chua duge quan tim diing
muic. Ngoai 1¢ hién hanh ¢6 thé chua bao phu tit ci cic loai tic phim ma nguoi
khuyét tat can.

Viéc thi€u co ché kiém sodt va gidm sdt hiéu qua c6 thé dan dén, nguy co lgi
dung danh nghia nguoi khuyét tat d€ xam pham ban quyén. Hién nay,Viéc thyc hién
cdc quy dinh vé ngoai ¢ quyén tdc gid danh cho ngudi khuyét tit doi hoi su tham gia
cta nhiéu co quan quan ly nha nudc lién quan dén vin dé nay khd nhiéuthuéc cic
linh vuc khdc nhau. Trudc hét, c6 thé ké dén Chinh phu la co quan quan Iy Nha nude
théng nhit vé cong tdc nguoi khuyét tit theo khodn 1 Bieu 49 Luat Nguoi khuyét tat
nim 2010. Bo No61 vu (trudce la Bo Lao dong - Thuong binh va Xa hoi) truc tiép thuc
hién, lén k& hoach cho cic cong tic nguoi khuyét tat, 1a mot co quan chuyén mon
cua Chinh phu. Cic Bo, co quan ngang B¢, cung la cic co quan chuyén mon khidc
ctia Chinh phu, ¢6 trich nhiém phoi hgp vé1 Bo Noéi vu. Linh viic quyén tic gia chiu
su quan ly chuyén nganh ctia Bo Vian héa, Thé thao va Du lich, véi co quan chuyén
trdch Ia Cyc Ban quyén tdc gid. Ngoai ra, nhiéu t6 chic lién quan duge xdc dinh ¢6
vai tro “cung cip dich vu cho nguoti khuyét tat” nhung lai chua lam r6 dugce sy phoi
hop gitia cdc don vi nay nhu thé nao, ngudi khuyét tat can duge hé trg sé bit dau tu
dau dé thyc hién quyén cia minh.

Mot trong nhting thich thiic ¢é thé€ gip phai Ia nguy co lam dung danh nghia
quyén ti€p can tic phim cua nguoi khuyét tit d€ gy anh huéng dén chu s6 huiu
quyeén tic gid va hoat dong khai thdc tic pham trén thi trudng. Viéc 161 dung cdc ngoai
1¢ nay dé sao chép va phan phéi cdc tic phidm, gy thiét hai vé kinh t&€ cho chu s6 hau

vov2.vov.vn/doi-song-xa-hoi/ cai-thien-co-hoi-tiep-can-tri-thuc-cho-nguoi-khiem-thi-45986.vov2, truy cip ngay
08/01/2025.
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quyén tic gia Ia hoan toan cé thé xiy ra; dic biét thong qua viéc mao danh ngusi
khuyét tat, gia danh d€ tiép can cdc tai liéu 6 dinh dang dé tiép can.

Vi¢c chuyén déi tic phim sang cdc dinh dang dé ti€p can con c¢6 thé dan dén
vi¢c xAm pham quyén tic gia, dic biét 1a cic quyén nhan thin, bao gom quyén bio vé
su toan ven cua tic pham. Béi 1, viéc chuyén déi dinh dang ¢6 thé lam thay déi noi
dung hoic y nghia cta tic phim géc.

3. beé xuat giai phap va hoan thién phap luat
3.1. Xay dung co ché xdc dinh va bdo vé nguvi khuyét tdt

Thu nhit, Nha nudc c¢an ban hanh hudng dan chi tiét cho cdc té chiic/don vi
dugc phép cung cdp dinh dang dic biét dé€ hod tro nguoi khuyét tat trong tié€p can tdc
phidm. Hudng din nay phai thé hi¢n dugc it nhit cic néi dung:

- Xay dung h¢ théng gidy phép, ching nhan cho t6 chic duge phép chuyén
déi tic pham;

- Quy trinh d€ nguoi khuyét tat thuc hién quyén yéu cau ti€p cankhai thdc tic
phim theo co ché ngoai 1¢;

- Xdc dinh nguon kinh phi dé van hanh hoat dong tao ra cdc ban sao, phan phéi
va co ché dé€ duy tri hoat dong, ti€p can vdi cdc tic phim cta nudc ngoai. Néu giao
moét t6 chic chuyén nghiép thi ho ¢é dugce lap quy riéng dé hoat dong hay khong
va chiu dudi su gidm sdt cua cha thé nao.

Thu hai, b6 sung cic quy dinh vé quyén tiép can cdc tic phdm danh cho ngusi
khuyét tat d6i véi cdce loai hinh tic phim dic th, cdc tic phdm thé hién dudi dang
da phuong tién. Hién nay, quy dinh cuaa phdp luat Viét Nam tap trung vao quy dinh
ngoai 1¢ danh cho nguoi khiém thi ma chua mé rong sang cdc nhém khuyét tat khic.
Vi su phdt trién khoa hoc, cong nghé hi¢n nay, viéc ting dung tri tu¢ nhan tao dé
tao ra cdc dinh dang dé tiép can tdc phdm nhim hé trg ngudi khuyét tat nghe, khuyét
tat van dong va cdc dang khuyét tat khdc [a hoan toan ¢6 thé thuc hi¢n, tham chi ¢
thé ty dong héa va giam chi phi. Khong nhting thé, ti nhiing cong cu nhu tri tué
nhan tao, ngudsi khuyét tat ¢6 thé duge ho tro dé sing tao ra cdc tic phdm trén co s6
san phdm ma ho tié€p can dugc. Pay la hoat dong nén duge khuyén khich.

3.2. Bi¢n phdp phong ngita lam dung

Theo Hi¢p dinh EVFTA, viéc thuc hién ngoai 1¢ vé quyeén tiép can tic phim
cua nguoi khuyét tat khong dugce giy phuong hai bat hgp ly dén loi ich hgp phdp cuia
chu thé quyén.

Do d6 can quy dinh xt phat nghiém minh d6i véi hanh vi 161 dung ngoai 1¢ dé
sao chép, kinh doanh tic phim lau. Viéc quy dinh chu thé huéng ngoai 1¢ 1a nguoi
trong nom, chim séc ngusi khuyét tit cing duge tiép can véi tdic phdm chuyén déi
cung c6 thé gy ra tinh trang lam dung vi nhém chu thé nay rit rong. Nguoi trong
nom, cham séc ¢6 thé Ia ngudi than nhung ctng ¢6 thé Ia ngusi duge thué, 1a nhan
vién y t€ hoic bit ky nguoi nao. Ngoai 1¢ nay chi nén hudng dén dung déi tugng,
dam bao ban chit va y nghia cua quy dinh. Hon ntia, rit khé ¢6 thé xdc dinh dugce ai
trong nom, cham séc nguoi khuyét tat béi hoat dong nay khong nhat thiét phai ding
ky va khé trong viéc kiém sodt, quan ly cua cdc co quan ¢6 thim quyén, c6 thé phdt
sinh thém nhiéu tha tuc mang tinh hinh thiic héa.

Ap dung quy dinh ctia Bo luat Dan sy nim 2015, cic trusng hop ngusi khuyét
tat ma c6 nguoi gidm ho hodc nguoi dai dién (trong trudng hgp ho roi vao tinh trang
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khé khin trong nhan thic, lam chu hanh vi hoic mit ning lyc hanh vi dan sy) thi
nguoi gidm ho hoic dai dién ho tro trong viéc lién hé¢ véi don vi quan ly cdc dinh
dang dé ti€p can nhim hé tr¢ ngusi khuyét tit. Truong hop nguoi khuyét tait nhung
van dim bao ning lyc hanh vi dan sy thi ho ¢6 thé ty minh lién hé véi cdc don vi nay.
Viéc su dyung tdc phdm dudi dinh dang dé ti€p can chi dugc phép cho ngusi khuyét
tat va cdc t6 chiic phuc vu ngusi khuyét tat. Piéu nay gidp dim bao rang cdc ngoai lé
chi dugc dp dung cho d61 tugng can thiét, tranh viéc lam dung cho muc dich khic.

B6 sung quy dinh vé cdm chuyén giao quyén tdc gia trong trudng hgp tao ra dinh
dang dé ti€p can nhim hé trg ngusi khuyét tat. T6 chiic duge chip thuin khong duge
phép chuyén quyén st dung tic phdm dudi dinh dang dé ti€p can cho bit k¥ t6 chuic
hoic cd nhan nao khdc. Piéu nay gitip ngin chin viéc mot bén duge phép st dung lai
chuyén giao quyén nay cho bén thu ba khong du diéu kién. @
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