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Tom tat
Lugt Tuw phdp nguoi chua thanh nién nam 2024 (sita ddi, bd sung nam 2025) (Lugt Tu phdp
NCTN) da thay déi vi tri phdp ly ciia bi¢n phdp tu phdp gido duc tai truong gido dudng theo B¢ ludt
Hinh sy nam 2015 thanh bi¢n phap xit ly chuyén hudng (XLCH). Sy thay déi vé hinh thiic cang
kéo theo cdc thay ddi vé ngi dung ché' dg doi véi hoc sinh truong gido dudng, nhdam bdo ddm viéc xit ly
phit hop véi dg tudi, khd nang nhdn thiic, dac diém nhdn thdn, tinh chdt nguy hiém cho xa héi cia
hanh vi pham t6i va tuong thich véi cac chudn muc quéc t¢ vé XLCH. Trong pham vi nghién ciu,
nhdm tdc gid tdp trung phdn tich déc diém phdp ly va muc dich ciia bién phdp gido duc tai truong gido
duong; doi chiéu cdc quy dinh cia Ludt Tu phap NCTN vé ché' dg cia hoc sinh truong gido dwong
vdi cdc chudn muic qudc té; va kién nghi hoan thién quy dinh cia Ludt Tu phap NC'TN vé mgt s¢
ché dg cira hoc sinh truong gido dudong.
Tt khoa: xii ly chuyén hudng, bién phdp tu phdp, gido duc tai trniong gido duong, sinh hoat tén gido,
lién lac, nguvi chua thanh nién
Abstract
The Law on Juvenile Justice 2024 (amended in 2025) has shifted the legal status of “educational
measures at reform schools” from a judicial measure under the Penal Code 2015 to a diversion
measure. This change has led to substantive changes in the regime of reform school students to ensure
these treatments are appropriate for their age, cognitive capacity, personal characteristics, and the social
danger of their behaviours, while remaining compatible with international standards. Within the scope
of this study, the authors focus on analysing the legal characteristics and objectives of education in reform
schools; comparing the provisions of the Law on Juvenile Justice regarding the regime of reform school
students with international standards; and proposing recommendations to refine the law, with a focus
on specific policies for these students.
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ido duc tai trudng gido dudng duge quy dinh Ia bién phdp xt ly chuyén huéng

(XLCH) theo Luat Tu phip NCTN thay vi la bién phdp tu phip theo B¢ luat
Hinh sy nam 2015 (stia d6i, b6 sung nam 2017, 2024, 2025) (BLHS nim 2015). Viéc
chuyén d6i dic di€m phdp ly tit hinh thiic trich nhi¢ém hinh sy (TNHS) thanh bi¢n phdp
XLCH dit ra cau héi vé tinh phtt hgp va kha ning ddp vng cic muc tiéu caa XLCH khi thi
hanh bi¢n phdp gido duc tai truong gido dudng. Bai viét tap trung lam 1o cdc van deé ve dic
diém phdp ly va muc dich cta bién phdp gido duc tai trudng gido dusng, cing véi mot s§
ché€ d6 cua hoc sinh truong gido dudng theo Luat Tu phip NCTN nam 2024; tu d6 kién
nghi hoan thién cic quy dinh vé cdc vin dé nay.
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1. Pac diém phap ly va muc dich caa bién phap gidao duc tai truong giao duéng
1.1. Dgc diém phdp ly cia bién phdp gido duc tai truong gido duong

Trong khoa hoc phip ly, gido duc tai truong gido dudng dugc dinh nghia Ia “bién
phdp tu phdp ducc dp dung déi véi ngusi dudi 18 tudi pham toi d€ thay thé hinh phat”.!
Gido duc tai trudng gido dusng [a mot hinh thiic cia TNHS bén canh hinh phat, dn tich?
va dugc dp dung trong truong hop NCTN khong duge mién TNHS nhung “khi xét xu,
néu thdy khong can thiét phai quyét dinh hinh phat déi véi bi cdo thi Hoi dong xét xu
dp dung bién phdp gido duc tai trudng gido dudng”.> Tuy “bién phdp tu phip gido duc tai
truong gido dudng la moét dang hau quai phdp ly bat 11 cua viée thuc hién to1 pham di dugc
quy dinh truyén théng trong luat hinh sy Viét Nam”,* muc dich cta bién phdp nay khong
phii Ia triing phat, rin de ma la gido duc va phong ngtia NCTN pham t61 mdéi. Tu tuéng
nay dugc ké thia lién tyuc tit BLHS nam 1985, BLHS nam 1999 va BLHS nam 2015 nhung
dugc thay d6i tai Luat Tu phdp NCTN.

Khong giong BLHS nim 2015 chi quy dinh gido duc tai trudng gido dudng thudc
muc bién phdp tu phdp, Luit Tu phip NCTN dinh nghia: “Gido duc tai trudng gido dudng
la viéc budc NCTN pham t61 hoc van héa, hoc nghe, lao dong, sinh hoat dudi su quan ly,
gido duc trong mot t6 chuc gido duc 6 ky luat chit ché theo quy dinh cia phdp luat”.” Pic
diém phdp ly cta gido duc tai trudng gido dudng dugc thay déi tii bién phdp tu phdp thanh
mot trong cdc bién phdp XLCH theo Pieu 36 Luat Tu phdp NCTN. Sy thay déi nay, theo
quan diém ctia moét s¢ nha khoa hoc, 1a khong phit hgp. Theo tdc gia Nguyén Thi Phuong
Hoa, gido duc tai trudng gido dudng “khong phai 1a mot bién phdp xu Iy chuyén hudng
doi chiéu véi Cong ude vé Quyeén tré em va Binh luin chung s6 24”.° Con theo tic gia Lé
Huynh T4n Duy, “khi d6i chi€u véi chuidn muc qudc t€ va ca phdp luat Viét Nam hién
hanh da cho thdy bién phdp gido duc tai trudng gido dudng la mét hinh thic caa TNHS
khd nghiém khic khi tudc ty do cia NCTN. Pay khong phii 1a bién phdp xi ly dya vao
cong dong va xa hoi. N6i cdch khdc, khong thé chi dya vao tén goi, muc dich cia bién
phdp nay trén ly thuyét ma lam thay d6i ban chit ctia n6”.” Téc gia dong tinh vdi cdc quan
diém trén, béi le Binh luan chung s6 24 ctia Uy ban vé Quyén tré em gidi thich “cic quéc
gla ¢ quyeén xdc dinh ban chit va cic bién phdp xu ly chuyén hudng cu thé trong phdp luat
quéc gia”® nhung “cdc bién phdp xti Iy chuyén hudng khong nén bao gom bién phdp tude
tu do”.” Trong d6, tudc tu do dugce dinh nghia “bit k¥ hinh thiic giam gitt hodc cam tu nao,
hay dua moét ngusi vao noi giam giti chung hoac riéng, ma nguoi dé khong duge tu y roi
bd noi giam giti trii khi ¢6 quyét dinh cua co quan tu phdp, hanh chinh hoic co quan cong
quyeén khdc”."” Viec NCTN chip hanh gido duc tai trudng gido dudng phai chiu su quan ly
chit ché cua trudng gido dusng va khong dugce roi khoi truong gido dudng trong sudt thoi
gian chdp hanh trit trudng hop dic biét 1a mot hinh thiic tuée ty do.!' Nhu vay, vé ban chit,
gido duc tai trudng gido dudng khong phai 1a bién phdp mdi ma chi la bién phdp tu phdp
dugc d6i tén thanh bién phip XLCH va gin vdi nhiing muc dich cua XLCH.

Truong Pai hoc Luat Thanh phé Ho Chi Minh, Gido tinh Ludt Hinh su (Phdn dung), Nxb Hong Puic, 2022, tr. 439.
Nhu trén, tr. 293.

Khoan 6 Dieu 423 BLTTHS niam 2015.

Nguyén Thi Phuong Hoa, Lé Huynh T4n Duy (chu bién), Tur phap hinh su déi véi nguoi chua thanh nién, Nxb Coéng an
nhan dan, tr. 152-169.

Khoan 1 Piéu 51 Luat Tu phdp NCTN nam 2024.

Nguyén Thi Phuong Hoa, Lé Huynh T4n Duy, fldd, tr. 152-169.

Lé Huynh Tdn Duy, “Gdp y quy dinh cia Dy thao Luat Tu phip NCTN veé cdc bién phdp xti ly chuyén hudng”, Tap
chi Nghién aiu Ldp phdp, s6 10/2021, tr. 12- 21.

Binh luan chung s¢ 24 (2019) ctia Uy ban vé Quyén tré em vé Quyén ctia tré em trong hé théng tu phdp hinh su..
Poan 18 (e) Binh luin chung s6 24 (2019) vé Quyén tré em trong h¢ théng tu phdp.

Piém b doan 11 Cic quy tic ctia Lién hop qudc veé bio vé ngusi chua thanh nién bi tude tu do nam 1990.

Vi du: trudng hgp nha ¢6 tang méi duge bé sung vao Luat Tu phdp NCTN niam 2024.
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1.2. Muc dich ciia bi¢n phdp gido duc tai truong gido duong

Bi¢n phdp tu phdp gido duc tai trudng gido dudng thudc nhém cdc bi¢n phdp thay
thé hinh phat véi muc dich chinh Ia “gido duc, cii tao” va khong nhim muc dich triing
phat. Khi chuyén thanh bién phip XLCH trong Luit Tu phdp NCTN, nhting muc dich
ctia XLCH néi chung va gido duc tai trudng gido dudng néi riéng duge quy dinh o bing
mot dieu luat k€ thua tinh than cia BLHS nam 2015 va b6 sung mot s6 diém mdi. Tuy
nhién, mot s6 muc dich dic trung cua XLCH khong thé dat duge véi bién phdp gido duc
tal trudng gido dudng.

Thit nhdt, muc dich ddy manh hoa gidi giita NCTN chép hanh bién phdp gido duc tai
truong gido dudng vdi bi hai khong kha thi. Hoa giai 1a mét hinh thiic caa tu phdp phuc
hoi, theo hudng dan ctia Héi dong Kinh t€ - Xa hoi Lién hop quéc (Economic and Social
Council, ECOSOC) “phuc hoi la bit cii qud trinh nao ¢6 su tham gia ctia nan nhan va ngusi
pham t0i (cdc thanh vién khdc trong cong dong ¢6 thé tham gia néu pht hgp) d€ cing nhau
tich cuic giai quyét cic vin dé do tdi pham giy ra véi su tr¢ gitip cua moét hoa gidi vién”. 2
C6 thé thiy tu phdp phuc hoi doi hoi sy tham gia cta bi hai va NCTN, nhung bién phdp
gido duc tai trudng gido dudng cich ly NCTN khoi xa hoéi thi khong thé tao co hoi dé€ gip
mit, gidi quyét mau thuln.

Thit hai, gia dinh va cong dong khong c6 nhiéu co hoi tham gia vao qud trinh thi hanh
bién phdp gido duc tai trudng gido dudng. Vdi h¢ théng trudng gido dudng hién nay, gia
dinh ¢6 1t dieu ki¢n thim gip NCTN thuong xuyén. Cong dong lai cang it hién dién trong
qud trinh thi hanh vi khong ¢6 co ché d€ NCTN tiép xtic, séng hoa nhap vao cong dong
ma ho phai danh toan bé thoi gian chdp hanh 6 trudng gido dudng. Tdc gid Lé Huynh T4n
Duy ciing ¢6 quan diém tuong dong ring “muc dich thi ba: “Pay manh viéc hoa gidi gitia
INCTN va bi hai hoic cong dong bi anh huéng do hanh vi vi pham cia NCTN” va muc
dich thu tu: “Khuyén khich, tao ditu kién cho bi hai tham gia vao viéc dua ra quyét dinh dp
dung bi¢n phdp xtt ly chuyén hudng” chua duge quy dinh hop ly va hau nhu khé ¢6 thé
dat dugc vdi hé théng cdc bién phdp XLCH nhu thiét k€ hién nay cta Ban soan thio”."?

Thit ba, hi¢u qua ngan ngita NCTN pham t61 méi va tdi hoa nhap cong dong chua
cao. Nhu Bdo cdo cua Bo Tu phdp nhan dinh vé bién phdp tudc tu do: “Cdc nghién ciu
trén thé gidi da chi ra ring viée stt dung cic bién phdp tudce ty do nhu hinh phat ti1 va dua
vao trudng gido dudng d6i véi NCTN ¢6 hanh vi vi pham nho, khong mang tinh bao luc,
khong can thiét phai cich ly khoi cong dong khong phai la gidi phdp hiéu qué trong viéc
gido duc, phuc hoi déi véi NCTN vi pham phdp luit. Mic du t6n kém nhung ché tai tudce
tu do khong giai quyét duge nhting nguyén nhan va diéu kién vi pham phdp luit nim trong
moi trudng séng, gia dinh, ban be cia NCTN. Ngugc lai, viéc dua NCTN vao mot moi
trudng toan nhting nguoi vi pham phdp luat sé Jam phdt trién nhing nguy co vi pham phdp
ludt mdi, c6 thé lam ting ti 1¢ tdi pham cia NCTN"."* Quy tic Bic Kinh cung dua ra nhung
tic dong tiéu cyc dén qud trinh phuc hoi va tdi hoa nhap ciia NCTN bi tude tu do rang:
“Nhiéu anh huéng tiéu cuc d6i véi c¢d nhan - dieu duong nhu la khong trainh khoi trong
bit ci mai trudng giam gitt nao - da dé lai hau qua khong thé khic phuc duge bang cdc c6
ging chtia tri, dic biét trong trudng hop NCTN Ia nhiing ngusi dé bi t6n thuong béi cdc
anh huéng tiéu cuc. Hon nua, cdc anh hudng tiéu cuc khong chi vi mit ty do ma con vi bi

12 Khoin 2 muyc 1 Nghi quyét 2002/12 ciia ECOSOC.

13 Lé Huynh Tén Duy, ddd, tr. 12- 21.

14 Bo Tu phdp, Bdo cdo nghién aiu Phap ludt vé phong ngita, xit ly, phuc héi, tai hoa nhdp cong dong doi véi NC'TN vi pham phdp
ludt va tinh hinh NCTN vi pham phap ludt tai Vigt Nam, 2019, tr. 103.



LUAT HINH SU 65

tich khoi moi trusng xa hoi binh thusng déi véi NCTN 16 rang nghiém trong hon so véi
ngudi I6n, vi cdc em dang 6 giai doan phit trién ban dau”."

Toém lai, du gido duc tai trudng gido dudng da duge thay déi tii bién phdp tu phdp -
mot hinh thic cia TNHS theo BLHS nim 2015 thanh bi¢n phip XLCH theo Luit Tu
phip NCTN nhung su thay déi nay khong phut hop véi tiéu chuin va quy dinh cta phdp
luit quéc t&€ do vin mang tinh tudc tu do.

2. Quy dinh cua Luat Tu phdp nguoi chua thanh nién nam 2024 vé mot s6 ché
do cua hoc sinh truong giao duéng

Luat Tu phip NCTN dugc xay dung trén co sé tiép thu cdc chuin muc phdp ly qudc
t€ vé tu phdp NCTN theo quan diém chi dao “noi luat héa cic cam két quéc t€ ma Viét
Nam la thanh vién; tham khao, tiép thu ¢6 chon loc kinh nghiém qudc t&€ pht hop vdéi dieu
kién thyc t€ ctia Viét Nam”." Duya trén chuin muc quéc t€, nha lam luat cong nhin gido
duc tai trudng gido dudng la mot bién phdp “lién quan dén quyén con nguoi, dén viéc han
ché tu do cia ngusi chua thanh nién”'"” nén cdc quy dinh veé thi hanh bién phdp gido duc
tal trudng gido dudng da c6 su ti€p thu cdc tiéu chuin bao vé NCTN bj giam git. Tuy ¢d
nd luc ghi nhan quy dinh mdi va cai thién quy dinh ctt nhung cdc chuin muc quéce t€ van
chua dugc trién khai tron ven trong Ian lap phdp nay.
2.1. Ché d¢ gido duc, kiém tra va khen thudng tai truong gido duong

Gido duc tai trudng gido dudng la budce quan trong d€ NCTN chdp hanh xong tdi hoa
nhap cong ddong va chuin bi cho tuong lai nhu Binh luan chung s6 24 giai thich: “Moi tré
em c6 quyén dugc gido duc phtt hgp véi nhu cau va kha ning,[...] d€ chuin bi tr6 lai xa
hoi; thém vao d6, moi tré em phai duge gido duc nghe nghiép pht hop dé chuin bi cho
cong viéc tuong lai”."® Tai Viét Nam, ché do gido duc tai trudng gido dudng con gip nhiéu
khd khin do “viéc day van héa cho NCTN theo chuong trinh x6a mu chut va gido duc tiéu
hoc lién tuc gip phdi nhiéu khé khin do thiéu chuong trinh giang day cho tit ca cic 16p
hoc, thi€u sich chuin bi bai giang va gido vién gip nhiéu kho khin khi chudn bi bai giang
dya trén kién thiic chuin héa”."” Chuong trinh gido duc trong cdc trudng gido dudng chi
6 thé t6 chuic cho hoc sinh hoc vin héa hét 16p 09 va hoc sinh chuyén sang hoc nghé nén
sau khi ra khoi trudng gido dudng nhiting hoc sinh nay quén gan hét kién thiic da hoc nén
kho ¢6 thé tiép tuc hoc 1én cao.” Nhiing kho khan nay khong nhing lam cho qud trinh tdi
hoa nhip cong dong khong dat két qua, ma con han ché quyén loi chinh ding cia NCTN.

Vi le d6, Luat Tu phip NCTN da b6 sung quy dinh vé t6 chiic hoc truc tuyén:
“Truong hgp khong thé bé tri gido vién day hoc van hda theo quy dinh thi truong gido
duong phéi hop vdi co s6 gido duc khdc dé€ t6 chuic, lién két 16p hoc tryc tuyén cho hoc
sinh”.*' Lép hoc truc tuyén khic phuc duge phin nao tinh trang thi€u gido vién trong
truong gido dudng va giip NCTN ti€p can gan hon véi chuong trinh gido duc chinh quy.
Dui vay, 16p hoc truc tuyén mdi duge quy dinh 6 muic do khdi quit va chua ro duge t6
chiic cuy thé nhu thé nao. Theo tic gid, ¢6 thé t6 chiic I6p hoc truc tuyén theo hai cich la
két n61 16p hoc véi gido vién ngoai trudng gido dudng hoic két néi hoc sinh trudng gido
dusng vdi 16p hoc bén ngoai dé cung hoc. Theo hudng thi nhit, trudng gido dudng chi

15 Quy tic 19.1 Cidc quy tic tiéu chudn t6i thiéu cta Lién hop qudc veé Hoat dong tu phdp d6i vdi nguoi chua thanh nién
nam 1985 .

16 To tinh s6: 48/TTr-TANDTC vé Dy dn Luit Tu phdp NCTN cua Toa dn nhan dan t6i cao.

17 Nlur trén.

18 Diém c doan 95 Binh luan chung s6 24 (2019) vé Quyén tré em trong h¢ théng tu phdp.

19 Bo Tu phip, fdd, tr. 88.

20 Nhu trén.

21 bieu 100 Luat Tu phip NCTN nim 2024.
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can két n6i truc tuyén gitia I6p hoc tai trudng gido dudng va gido vién tai ¢o sé bén ngoai.

Uu diém cua cdch nay Ia don gidn nhung chua phdt huy dugc hoan toan y nghia cta lién

két 16p hoc tryc tuyén. Theo hudng thu hai, hoc sinh trudng gido dusng c6 thé lién két

truic tuyén voi hoc sinh cuaa co s6 gido duc bén ngoai. Viéc nay tao co hoi cho cdc em thu
hep khoing cdch vé moi truong séng, chuong trinh gido duc va méi quan hé véi cong
dong bén ngoai trudng gido dudng. Céch t6 chiic nay ¢6 thé da duge du liéu khi quy dinh

“viéc mo 16p hoc truc tuyén phai bao dam an toan, trdnh ky thi, anh hudng t6i tit ca cdc

hoc sinh” dé trinh ki thi gitia hoc sinh bén ngoai déi vdi hoc sinh trudng gido dudng.

Ting cudng cdc 16p hoc tiém can véi chuong trinh gido duc qudc dan rit can thiét dé hoc

sinh trudng gido dudng cd thé bit kip véi chuong trinh phé thong vi hién nay “chucng

trinh gido duc dp dung tai trudong gido dudng la chuong trinh gido duc thuong xuyén it
mon hon so véi hé théng gido duc chinh quy”.*

biém mdi thu hai trong gido duc d6 Ia chuing chi sé do ¢ quan chuyén trich vé gido
duc thuoc Uy ban nhan dan cip tryc tiép thay vi trudng gido dudng trudc day. Khoin 3
bieu 102 Luat Tu phip NCTN quy dinh: “S6 Gido duc va Pao tao noi ¢é trudng gido
duong cdp chuing chi hoc vin héa cho hoc sinh; co s6 gido duc nghé nghiép cip chiing chi
hoc ngheé cho hoc sinh”. Quy dinh mdi phtt hgp véi phdp luat gido duc hién hanh va théng
nhit véi nguyén tic bio dim thi hanh bién phdp gido duc tai trudng gido dusng.” C6 thé
thdy, Luat Thi hanh dn hinh sy nim 2019 quy dinh trudng gido dudng cdp ching chi cho
hoc sinh Ia khong théng nhit véi quy dinh cta phdp luat chuyén nganh du “Chiing chi hoc
van héa, hoc nghe do truong gido dudng cip cho hoc sinh ¢6 gid tri nhu chiing chi caa co
s6 gido duc phé thong, gido duc nghe nghiép”.>* Thay d6i thim quyén cap chiing chi con
han ch€ t61 da phan bi¢t d6i xu, ki thi sau khi chip hanh xong va tao diéu kién d¢ NCTN
ti€p tuc hoc tap, tim ki€m viéc viéc lam béi thong tin trén vin bing khong thé hién NCTN
tiing hoc tip tai trudng gido dudng.”

Tham chiéu tiéu chuin qudc t€ trong Cdc quy tic cua Lién hgp quéc vé Bio vé ngusi
chua thanh nién bi tudc tu do nim 1990, quy dinh vé cip vin bang, chiing chi phit hgp véi
quy dinh: “Moi bién phdp cin dugc cung cip d€ NCTN c6 thé tiép xuic day du vdi thé gisi
bén ngoai nhu [a mot bo phan khong thé tich roi cta quyen duge d6i xtt cong bing, nhan
dao va Ia dieu thiét yéu déi véi viee chuan bi cho NCTN tr6 lai xa hoi”.?* Mic du NCTN
khong dugce hoc tap hoan toan tai ¢o s6 gido duc chinh quy nhung it nhit vin bang luu lai
két qua hoc tip cia NCTN ¢6 thé duge sti dung d€ ho tré lai Iam mot phan cua xa hoi.
2.2. Sinh hogt ton gido va sinh hoat vin hoa, vin nghé, vui choi gidi tri tai truong gido duong

Luat Tu phip NCTN da b6 sung sinh hoat ton gido vao ché do sinh hoat cua hoc
sinh trudng gido dudng bang quy dinh: “Ngoai thoi gian tham gia cdc hoat dong gido duc,
hoc tap, lao dong, sinh hoat chung, hoc sinh theo ton gido dugce st dung kinh sdch xuit ban
dudi hinh thiic sich in, phdt hanh hgp phdp va dugc bay t6 niém tin tin ngudng, ton gido
22 Bo Tu phdp, tdd, tr. 88. .

23 bieu 34 Luat Gido duc nim 2019 quy dinh “nguoi diing ddu co quan chuyén mon vé gido duc thugc Uy ban nhdn ddn cdp tinh
cdp bang 16t nghiép trung hoc phd thong”, Pieu 11 Nghi dinh s6 142/2025/ND-CP quy dinh vé phan dinh thdm quyén cia
chinh quyén dia phuong hai cip trong linh viic quin Iy nha nude cia Bo Gido duc va Bao tao quy dinh “Thdm quyén cdp
van bang tét nghi¢p trung hoc co s6 quy dinh tai khodn 2 Dicéu 34 va khodn 2 Diéu 45 Ludt Gido duc do Chii tich Uy ban nhdn ddn
cdp xa thuc hi¢n”.

24 Khoan 3 Diéu 147 Luat Thi hanh dn hinh sy nim 2019.

25  bieu 8 Thong tu 19/2015/TT-BGDDT vé Ban hanh quy ché quan ly bang t6t nghié¢p trung hoc co s6, bang t6t nghié¢p
trung hoc phé thong, vin bang gido duc dai hoc va chiing chi ctia h¢ théng gido duc qudc dan quy dinh “ngi dung dung
dia cac van bang, ching chi gom: 1. Tieu dé: CONG HOA XA HQI CHU NGHIA VIET NAM; Dgc lgp - Tt do - Hanh
phiic; 2. 'Tén van bang, ding chi.; 3. Tén aia co quan cdp van bang, duing chi; 4. Ho, chir dém, tén; ngay thang nam sinh aia ngudi
duige cdp van bang, chiing chi; 5. S0 higu va s6 vao s6 géc cp van bang, duing chi; 6. Dia danh (tinh, thanh phd truc thugc trung wong
noi co quan chiing chi dat try s6 chinh); 7. Tén, chic danh, chir ky cia nguoi cé thdm quyén cdp van bang, chiing chi va dong ddu theo

quy dinh.; 8. Ngay thang nam cdp van bang, ching chi”.
26 Doan 59 Cdc quy tic cua Lién hgp quée vé Bao vé ngusi chua thanh nién bi tude tu do nam 1990.
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theo quy dinh ctia phdp luat vé tin nguong, ton gido”.”” Theo cdc nghién ciu thuc nghiém,
ngudi theo ton gido it thuc hién toi pham hon nhiing ngusi cting tudi khong theo ton gido
vi ho s¢ su triing phat tii thin linh cang nhu gid tri t6t dep ctia than linh khién ho nhan thiic
to1 pham 1a hanh vi tieu cuc.?® P6i véi NCTN, nhting ngudi tiép tuc thuc hanh ton gido va
s6ng trong cong dong ton gido it c6 xu hudng bao luc hon nhting ban be khic® vi ho cim
thdy hanh vi pham toi di ngugc lai niém tin ton gido t6t dep cda ban than.” Ngoai ra nho
duc tin ton gido, NCTN hinh thanh niém tin, muc dich s6ng va su vi tha d€ nhanh chéng
hoa nhip véi cong dong. Tém lai, sinh hoat ton gido con ¢d tic dong ding ké qud trinh tdi
hoa nhap cong dong vi né giip NCTN hinh thanh cdc ky ning xa hoi can thiét’ va cdi tao
niém tin, muc dich séng tiém can vdéi cong dong.*

Quy dinh nay ctia Luat Tu phdp NCTN da tiép thu Quy tic Havana nhung chua tron
ven. Quy tic Havana quy dinh: “Moi NCTN can dugce phép théa mian nhu ciu cudc séng
tinh than va ton gido cia minh, cu thé Ia du cdc budi 1é hoic cdc cudc hop duge t6 chiic
trong co s6 glam giti, hodc tu minh thuc hanh cdc nghi 1& ton gido, va dugc 6 sdch vé hay
vat dung can thiét lien quan dén ton gido va cdc chi din ton gido ctia minh”.** So véi quy
dinh trén, sinh hoat ton gido ctia hoc sinh trudng gido dudng con han ché dudi hinh thiic
bay t6 niém tin, mét trong bon hinh thiic sinh hoat ton gido theo Luat Tin ngudng, ton gido
nam 2016.** Trong khi d6 theo Quy tic Havana, NCTN c6 thé dy cic budi 1& ton gido,
cdc cudc hop ton gido, thuc hanh nghi 1¢ ton gido va trong trusng hgp “néu co s6 giam giti
¢6 da s6 NCTN cung theo mot ton gido nao do, can chi dinh hoac thong qua va cho phép
moét hodc vai dai dién ¢6 du tiéu chudn cua ton gido d6 t6 chiic cdc bubi 1€ thusng xuyén
va thuc hi¢n cdc chuyén thim viéng tin do riéng tu d6i véi NCTN theo yéu cau cia ho”.?

Bén canh sinh hoat ton gido, Luat Tu phdp NCTN b6 sung quy dinh khuyén khich
hoc sinh tham gia cdc hoat dong gidi tri.*® Gidi trf 1a hoat dong ma mot ¢d nhan tu nguyén
tham gia vi ho cam thiy tin hudng vé tinh than, thé chit.”” Cdc hoat dong nay cung duge
cong nhan [a moét phan quan trong cua qud trinh phuc hoi® Cu thé, nhd dinh hinh nép
song thong qua tham gia hoat dong gidi trf, NCTN sé c6 it y dinh pham téd1 hon. Theo
nghién ctu cua td1 pham hoc, cdc hoat dong trong thoi gian nhan réi khong duge t6 chuc
va sip x€p ¢6 lien h¢ vao viec NCTN pham t0i*” vi ho cim thiy chdn nan va thiéu muc
dich séng, dong thoi két hop véi anh hudng cua ban be ¢6 161 séng tiéu cuc lam NCTN
quyét dinh pham toi d€ tim ki€m y nghia cuéc séng. Do d6, NCTN can hinh thanh thd
vui ¢6 ¥ nghia trong thoi gian ranh dé giam thi€u nham chdn va mong muén pham t61.*
Sau khi tdi hoa nhap, nhiéu ky nang thu dic trong hoat dong thé thao va giai trf con gitip

27  Khoan 2 Bieu 101 Lujt Tu phip NCTN.

28 Celia C. Lo, Thomas M. Allen, “Religiosity, spirituality, and substance abuse”, Journal of Drug Issues, Vol. 02, 2010, tr.
433-459, http://doi.org/10.1177/002204261004000208

29 Christopher P. Salas-Wright, Michael G. Vaughn, David R. Hodge, Brian E. Perron, “Religiosity profiles of
American youth in relation to substance use, violence, and delinquency”, Joumal of Youth and Adolescence, Vol. 41, 2012,

tr. 1560-1575.
30 Umut Kermen, “Spiritual interventions in juvenile delinquency”, Spiritual psychology and counseling, Vol. 01, 2018, tr. 61-84.
31 Torshekia Ellington, Perceptions on the effects of religious programs on criminal behavior among juveniles, Doctoral dissertation -

Walden University, 2024, tr. 98.

32 Torshekia Ellington, dd, tr. 99.

33 Poan 48 Cic quy tic cia Lien Hop Qudc vé Bio vé ngudi chua thanh nién bi tude tu do nim 1990.

34 Khoan 10 Diéu 2 Luat Tén gido, tin nguong nam 2016 quy dinh: “Sinh hoat tén gido la viéc bay té niém tin tén gido, thuc hanh
gido Iy, gido ludt, 1 nghi ton gido”.

35 Poan 48 Cic quy tic cia Lien Hop Qudc vé Bio vé ngudi chua thanh nién bi tude tu do nim 1990.

36 Khoan 3 Dieu 101 Luat Tu phip NCTN nim 2024 quy dinh “khuyén khich hoc sinh phdt huy ning luc, s6 truong veé
am nhac, hoi hoa, vin hoc, ngh¢ thuat, thé duc, thé thao”.

37 Filip Miric, “Leisure time and juvenile delinquency”, Facta Universitatis-law and Politics, Vol. 03, 2016, tr. 441-446.

38 Maria Leon, Corliss Outley, Miner Marchbanks, Brandy Kelly Pryor, “A Review of Recreation Requirements in U.S.
Juvenile Justice Facilities”, Criminal_Justice Policy Review, Vol .05, 2020, tr. 763-782.

39 Miric, F, ddd, tr. 441-446.

40 Nhu trén.
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INCTN hoa nhap vao cong dong t6t hon'' khi NCTN chua tim dugce viée lam ngay, cdc
thu vui lanh manh gitip ho quan ly thei gian, giam cam gidc budn chdn va y dinh pham t6i.*
Mic dir cdc quy dinh méi phit hgp véi tieu chudn quée t€* nhung co ché tic dong cua hoat
dong gidi trf dén hanh vi ciia NCTN rit phuc tap nén phai duge t6 chiic bai ban dé mang
lai su phan khich va khong gian cho NCTN thé hi¢n cd tinh.*
2.3. Ché do lien lgc ca hoc sinh truong gido duong

Theo chuin muc qudc t€, Binh luidn chung s6 24 nhin manh ring NCTN phii dugc
duy tri lién lac vdi gia dinh minh.* Nghién ctiu thuc nghiém cho thiy viéc git lién lac giva
NCTN va ngusi than c6 tic dong tich cyc dén qud trinh phuc hoi, giip gidm cing thing*
va cdc triéu ching khing hoing 6 NCTN.Y Diac biét, hinh thuic lién lac truc ti€p bang cdc
chuyén tham gap gia dinh con giip ting diém hoc tap ctia NCTN va giam vi pham ky luat
trong ¢o sé giam giti.*® Cdc em con ¢6 khi ning ti€p thu ky ning xa héi va dieu chinh cim
xuc hon so vdi s6 con lai khong duge tiép xuc thudng xuyén vdi ngudi than.* Do do, ché
do lién lac ctia hoc sinh truong gido dudng la moét néi dung quan trong gitip cdc em sém
phuc hoi va tdi hoa nhap cong dong

So vdéi Luat Thi hanh dn hinh sy nam 2019, Luat Tu phip NCTN da b6 sung phuong
thuc lién lac bang dién thoai va thiét bi dién ti.° BS sung nay ¢d y nghia rit 16n déi véi gia
dinh NCTN va ban than ho vi di¢u ki¢n tham gip truc ti€p hién nay con kho khin. Hién
nay, trén ca nudc chi con ba trudng gido dudng dong tai dia ban tinh Ninh Binh, Thanh
phd Da Ning va tinh Pong Nai tuong ting véi ba mién Bic, Trung, Nam.>! Khi chip hanh
bién phdp gido duc tai trudng gido dudng, NCTN phéi chip hanh 6 rit xa noi gia dinh sinh
s6ng néu khong cung tru trén dia ban cta cdc trudng gido dudng. Nghién ciu thuc nghiém
cho thdy “khoang cich dia ly va chi phi di chuyén la nhting yéu t6 chinh ngin can viéc tham
gip caa gia dinh, dic biét a cdc gia dinh khong ¢ phuong tién cd nhan; chi phi di chuyén
cang lam giam co hoi thim gip NCTN trong ¢ s6 giam giti”.>* Thé nhung, quy dinh méi
van ton tai bit cap ngin can kha ning lién lac gitia NCTN va gia dinh, gdm rao cin vé chi
phi lién lac; rao can vé déi tugng lién lac; va rao can vé khong gian lién lac.

41 D J williams, M.S.W., M.S., William B. Strean, PH.D., Enrique Garcia Bengoechea, M.SC., “Understanding
recreation and sport as a rehabilitative tool within juvenile justice programs”, Juvenile and Family Court Journal,
Vol. 02, 2002, , tr. 31-41, https://doi.org/10.1111/j.1755-6988.2002.tb00060.x

42 Maria Leon, Corliss Outley, Miner Marchbanks, Brandy Kelly Pryor, fldd, tr. 763-782.

43 DPoan 47 Cic quy tic ctia Lién Hop Qudc vé Bio vé ngudi chua thanh nién bi tude ti do nim 1990 quy dinh: “Moi
NCTN can ¢6 thém thoi gian cho nhung hoat dong lic nhan r6i hang ngly, trong dé nén danh mot phan thoi gian dé
phdt trién cdc ky ning nghé thuat va thu cong, néu ho mudn”.

44 Williams, D. J., Strean, W. B., & Bengoechea, E. G, tldd, tr. 31-41.

45 Doan 94 Binh luin chung s6 24 (2019) vé Quyén tré¢ em trong hé théng tu phip quy dinh: “Moi tré em bi tudc tu do
phdi ¢6 quyén duy tri lién lac véi gia dinh minh thong qua thu tin hodc thim gip. Pé hd tr¢ cic chuyén tham nay, oé
em phii duge bé trf 6 gan nhit vé1 noi cu tri cua gia dinh. Céc han ché lién lac phai duge quy dinh minh thi béi cdc dao
luat va khong dugc trao quyén cho cic co quan ¢6 thdm quyeén”.

46 Ryan Shanahan, Sandra Villalobos Agudelo, “Families as Partners: Supporting Incarcerated Youth in Ohio”, Vera Institute
of Justice, 2012, https://vera-institute.files.svdcdn.com/production/downloads/publications/families-as-partners.pdf,
truy cap ngay 02/3/2025.

47 Kathryn C. Monahan, Asha Goldweber, Elizabeth Cauftman, “The eftects of visitation on incarcerated juvenile
offenders: How contact with the outside impacts adjustment on the inside”, Law and Human Behavior, Vol. 35, 2011,
tr. 143-151.

48 Villalobos Agudelo, S, “The impact of family visitation on incarcerated youth’s behavior and school performance: Find-
ings form the families and partners project”, Vera Institute, 2013, https://www.researchgate.net/publication/259582764_
The_Impact_of_Family_Visitation_on_Incarcerated_Youth’s_Behavior_and_School_Performance_Findings_from_
the_Families_as_Partners_Project, truy cap ngay 02/3/2025.

49 Walker Sarah Cusworth, Asia Sarah Bishop, “Length of stay, therapeutic change, and recidivism for incarcerated juvenile
oftenders”, Journal of Offender Rehabilitation, Vol. 06, 2016, tr. 355-376.

50 Khoin 2 DPiéu 107 Luat Tu phdp NCTN nam 2024 quy dinh: “Hoc sinh dugc lién lac bing dién thoai hoic két néi hinh
dnh, am thanh bing phuong tién dién tii v6i than nhan & trong nudc, ¢d sy gidm sdt ctia gido vién trudng gido dudng va
tu chiu chi phi”.

51 Trudng Gido dudng s6 2, dia chi: xa Mai Son, tinh Ninh Binh; Trutng Gido dudng s6 3, dia chi: xa Hoa Phd, Thanh
phd Pa Ning; Truong Gido dudng s6 4, dia chi: xa An Phudc, tinh Pong Nai.

52 Alyssa M. Mikytuck, Jennifer L. Woolard, “Family contact in juvenile confinement facilities: Analysis of the likelihood of
and barriers to contact”, Journal of Offender Rehabilitation, Vol. 05, 2019, tr. 371-397.
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Thit nhdt, Luat Tu phdp NCTN mdi chi tao dieu kién lién lac bing dién thoai va
phuong tién dién ti gia dinh NCTN nhung da dit ra rao can vé chi phi d6i véi ho. Theo
chuin muc quéc t€ dieu nay khong phit hop.> Trdi véi quy dinh duge givp do, Luat Tu
phdp NCTN lai dit ra thém rao can han ché€ quyén lién lac bing dién thoai dudi hinh thuic
“chi phi lién lac”.>*

Thit hai, “than nhan” khong dugc dinh nghia sé gay khé khin trong cong tdc thi hanh
phdp luat. Luat Tu phdp NCTN Ia dao luit 16n, ¢6 nhiém vu thay thé€ cic quy dinh vé
NCTN tin mdc trong cdc vin ban khdc, nhung khdi niém quan trong nhu “than nhan” lai
khong dugc dinh nghia. Trong pham vi quy dinh nay, don bao lanh caa than nhan la dieu
kién du d¢ NCTN quay vé gia dinh, nhung vién chiic trudng gido dudng phai xu ly thé
nao néu khong roé “than nhan” 1a ai? Trudc sy thi€u sét nay, vién chiic nha truong chi ¢6
thé st dung tam thoi khdi niém “than nhan” tai Nghi dinh 140/2021/ND-CP Quy dinh
ch& do dp dung bién phdp xut ly hanh chinh dua vao trudng gido dudng va co s6 gido duc
bit budc.” Ngoai Nghi dinh 140/2021/ND-CP, Thong tu 14/2020/TT-BCA Quy dinh
chi tiét ché do gip, nhan qua va lién lac cua pham nhan cang dinh nghia vé than nhan,
nhung can luu y pham vi diéu chinh va déi tugng diéu chinh cua thong tu nay la pham
nhan dang chdp hanh dn tai co s6 giam giti pham nhan ctia Cong an nhan dan,>® nén khong
thé vién din cho hoc sinh trudng gido dudng vén khong phii pham nhan, khong phai
nguidi pham toi. Viéc vién dan nhu vay la trdi véi vi trf phdp ly cia bién phdp gido duc tai
trudng gido dudng vén vita duge diéu chinh tit bién phdp tu phdp, mét hinh thiic caa trich
nhiém hinh sy, thanh bién phip XLCH.

Thit ba, quyeén riéng tu khi lién lac bing dién thoai va cdc phuong tién dién ti cta
NCTN chua dugc ton trong theo cdc tiéu chudn phdp ly qudc t€ duge dé cap,” hon nua
con ¢6 thé. vi pham phdp luit qudc gia.®™ Nha [am luit khé ¢6 thé vién dan lap luan ring
NCTN tai trudng gido dudng c¢6 dia vi phdp ly tuong tu ngusi dang chidp hanh TNHS
dé bién minh cho viéc han ché€ quyén riéng tu cua ho. Béi lé, Luat Tu phip NCTN da
chuyén gido duc tai trudng gido dudng tit bién phdp tu phdp trong BLHS nim 2015 sang
bién phdp xt Iy chuyén hudng. Vé mit lap phdp, su thay déi nay phan dnh dinh hudng
giam tinh triing phat va gidm su gin két véi TNHS déi véi NCTN. Do d6, néu tiép tuc dp
dung cic han ché€ quyén é muc do tuong tu moét bién phdp mang tinh chit hinh sy, nha lam
luat can ching minh 16 tinh can thiét va tuong xuing cua cdc han ché nay, thay vi mic nhién
xem d6 [a h¢ qui phdp ly bit 161 gin véi TNHS. Can nhin manh raing NCTN tai trudng
gido dudng phai duge déi xu binh ding va bio dam toan ven cdc quyeén, 16i ich chinh ddng
cta ho. Quy dinh can ¢6 sy gidm sdt cia gido vién trudng gido dudng con lam mait y nghia
cua quyen lién lac bang dién thoai va phuong tién dién tt véi gia dinh vi NCTN khong ¢6
khong gian an toan dé€ trao d6i. Su gidm sdt cua gido vién trudng gido dudng lam NCTN

53  Poan 61 Céc quy tic cua Lien Hop Qudc vé Bio vé ngusi chua thanh nién bi tude tu do nim 1990 quy dinh: “moi

NCTN déu dugc quyén lién lac bing van ban hoic bing dién thoai 1t nhat hai Tan mot tuan véi ngusi ho lua chon, trit

phi bi han ché theo luat, va can dugce gitip do khi can thiét dé duge hudng day du quyén nay”.

Mikytuck, A. M., & Woolard, J. L, ldd, tr. 371-397

Khoan 8 Pi¢u 3 Nghi dinh 140/2021/ND-CP quy dinh: “Than nhan hoc sinh, trai vién gom: v¢ hojc chong; 6ng noi, ba

noi, 6ng ngoai, ba ngoai; 6ng noi, ba nodi ctia vo hodc chong, 6ng ngoai, ba ngoai ctia vo hoic chong; bs dé, me dé, bé duong,

me k€, b6 nuoi, me nudi hop phip; bs dé, me dé, b duong, me k&, bé nuoi, me nuodi hop phdp ctia vo hoie chong; con de,

con dau, con ré, con nudi hgp phdp; anh, chi, em ruot; anh, chi, em ruét cia vo hodc chong; o, di, chu, bdc, cau, chdu ruot”.

56 bitu 1 Thong tu 14/2020/TT-BCA Quy dinh chi tiét ch¢ d¢ gip, nhan qua va lién lac ctia pham nhan

57  Poan 60 Cic quy tic cua Liéen Hop Quéc vé Bdo vé ngudi chua thanh nién bi tude tu do nim 1990 quy dinh “Moi
NCTN déu c6 quyen duge thudng xuyeén thim viéng, vé nguyén tic Ix mot tuan mot Ian, va khong it hon mot Ian trong
mot thang, trong dieu kien NCTN dudc ton trong quyeén riéng tu”; Pieu 16 Cong udc vé Quyeén tré em quy dinh:
“Moi tré em ¢6 quyén riéng tu. Luat phai bao vé quyeén riéng tu cta tré em vé gia dinh, noi 6, lién lac va danh dy khoi
bit k¥ hanh vi xAm pham nao”.

58 Khoan 3 Dieu 38 Bo luat Dan sy nim 2015 quy dinh: “Thu tin, dién thoai, dié¢n tin, co s6 di liéu dién ti va cic hinh
thiic trao déi thong tin riéng tu khdc cua cd nhan duge bio dim an toan va bi mat”.
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khd trao d6i nhting vin dé riéng tu va cam thay bi ki€m sodt trong qud trinh lién lac, am
mit di muc dich caa lién lac gitia NCTN va gia dinh Ia gidm cam gidc bi tich khoi xa hoi,
gidm cing thang trong qud trinh chdp hanh ctia NCTN.

H¢ qua cua han ché lién lac d6 1a ngin can sy tham gia ctia gia dinh vao qud trinh phuc
hoi ciia NCTN. Dieu d6 di ngugc lai véi nguyén tic thi hanh duge dit ra ¢ Pieu 19 Luat
Tu phip NCTN va chuin muc qudc t&€ “vi loi ich va phuc loi cia NCTN bi giam giti, cha
me va ngudi gidm hé phii duge quyén thim nom”.”

2.4. Gidi quyét truong hop hoc sinh truong gido duong co tang

Mit di nguoi than [a mat mdt 16n kho vugt qua déi véi tit cd moi ngudi va cang tram
trong hon déi vl nguoi trong diéu kién mat tu do. Pic bigt, NCTN trong tinh trang mat
tu do cang nhay cam hon vdi trai nghiém mit nguoi thin so véi ngudi trudng thanh trong
cung dieu kién.®” Cdc t6n thuong tinh than nay din dén qud trinh tdi hoa nhap cong dong
khé khan va siic khoe tinh than khong 6n dinh vi trong co sé giam giti, ho khong ¢6 khong
gian riéng tu d€ binh tinh, NCTN van phai sinh hoat va tuan theo cic quy tic cua co sé
glam giti nén khong ¢6 thoi gian va khong gian dé tu 6n dinh tinh than. Ngay ci trong moi
trudng tap thé nhung ngusi bi giam gitt luon cam thiy co6 don. Viéc ngin can tiép xtic véi
gia dinh, ban be cang cang Iam NCTN khé boc 16 cam xuc va vugt qua chan thuong.® Do
d6, ho phii ty xu Iy cim xuic tiéu cyc va vugt qua mit mdt mét minh. Pay chic chin Ia ton
thuong vo cuing 16n déi véi ho. Xét dén NCTN vén dugce thiia nhan ¢6 bo nio chua phit
trién toan dién® thi tén thuong khong thé chia sé sé dé€ lai hau qua lau dai d6i véi quing
doi con lai.

Ngoai ra, t6n thuong ctia ngudi bi giam giti con dén tii viéc khé chip nhan ngusi than
cta ho da qua doi lam cho ho khé chiia lanh tim ly va nguoi ngoai ndi budn. Viéc khong
thé tham du tang 1é khién nédi dau nhu nhan doi cta ngusi bi giam git. Cdc t6n thuong va
mit mdt khong duge xi ly anh hudng truc ti€p dén qud trinh tdi hoa nhap vi cdc sang chin
tam ly, cam xuic va rdi loan hanh vi lam cho tinh trang ctia nguoi bi giam giti sau khi quay
vé cong dong con toi té hon trude kia. Vily do d6, cho phép NCTN doan tu tam thoi véi
gia dinh khi ¢6 viéc tang rit can thiét dé dam bao 1¢i ich t6t nhit cua ho.

Cho phép hoc sinh trusng gido dudng quay vé nha tam thoi khi ¢6 tang la quy dinh
dot phd va Tan dau xudt hién trong hé théng phdp luat Viet Nam.*” Theo quy dinh thi ¢6 hai
dieu ki¢n dé NCTN dugc veé gia dinh: Mot Ia cha, me, con dé hodc ngusi tryc tiép nuoi
dusng cia NCTN chét; Hai 1a ¢6 don xin bio lanh ctia than nhan ducc Uy ban nhan dan
cip xanoi NCTN cu tri xdc nhan. Du di rit tién bo nhung quy dinh nay van ¢6 han ché.

Thit nhdt, d6i tuong chiu tang con rit han ché so vdi tieu chuin quéc €. Luat Tu
phdp NCTN chi quy dinh bén déi tugng gom cha, me, con dé va ngudi tryc ti€p nuoi
duong cua nguoi chua thanh nién. Can cud vao mit phép ly, gia dinh khong chi bao gom
nhuting thanh vién néu trén ma con bao gdm cdc thanh vién khdc nhu: 6ng ba noéi, 6ng ba

59  Quy tic 26.5 Cic quy tic tiéu chudn t6i thiéu cta Lien Hop Qudéc vé Hoat dong tu phdp d6i véi ngudi chua thanh nién

nam 1985

60  Vaswani, Nina, “A catalogue of losses: Implications for the care and reintegration of young men in custody”, Prison Service
Joumnal, s6220/2015, tr. 26-35

61 Nhut trén

62 Binh luin chung s6 24 (2019) vé Quyén tré em trong hé théng tu phip

63 Khoan 1 Bieu 108 Luat Tu phdp NCTN: “Khi c6 viéc tang ctia gia dinh gom: cha, me, con dé, ngudi truc tiép nuéi
dudng va ¢6 don xin bao lanh ctia than nhan duge Uy ban nhan dan cip xi noi hoc sinh cu tri xdc nhan thi Hiéu trudng
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64 Poan 58 Cdc quy tic ctia Lien Hop Qudc vé Bao vé ngusi chua thanh nién bi tudce tu do nam 1990 quy dinh: “NCTN
can duge thong bdo vao thoi gian sém nhit c6 thé vé cdi chét, bénh tat hodc tén thuong nghiém trong cia bit ky thanh
vién gan gui nao trong gia dinh va can dugc tao co hoi dé du tang 18 ngudi qud ¢6 hay tham hoi ngudi than bi 6m ning
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ngoai, anh, chi, em, co, di, cau, chu, bdc ruot...* Cic thanh vién khdc khong truc ti€p nuoi
duong nhung vin séng chung trong moét dia phuong hoic cing mot nha va ¢é méi quan
hé gin bé. Sy mit mdt nao d6i NCTN déu tiém 4n nguy co tén thuong tinh thin va tao
rao can trong qud trinh tdi hoa nhap. Ngoai yéu t6 phdp 1y, khoa hoc thi tip qudn nén Ia
mot yéu t6 dé xem xét déi tugng NCTN chiu tang. Trong tip qudn tang ché caa cdc dia
phuong hién nay, con dé tang cho cha me, chdu dé cho cho 6ng ba.*® Vi¢c Luat Tu phdp
NCTN bé qua trudsng hgp NCTN dé tang cho 6ng ba Ia khong phit hgp véi thuc tién
doi séng hi¢n nay.

Thit hai, “than nhan” khong duge dinh nghia sé gay khé khin trong cong tdc thi hanh
phdp luat. Luat Tu phdp NCTN la dao luat 16n, ¢6 nhiém vu thay thé€ cic quy dinh vé
NCTN tan mdc trong cdc vin ban khdc, nhung khdi niém quan trong nhu “than nhan” lai
khong duge dinh nghia. Trong pham vi quy dinh nay, don bio lanh cua thin nhan Ia dieu
kién du d€ NCTN quay vé gia dinh, nhung vién chic trudng gido dudng phai xu ly thé
nao néu khong ro “than nhan” la ai? Trudc su thi€u sét nay, vién chiic nha trudng chi ¢
thé st dung tam thoi khdi niém “than nhan” tai Nghi dinh 140/2021/ND-CP Quy dinh
ché& do dp dung bién phdp xui Iy hanh chinh dua vao trudng gido dudng va co sé gido duc
bit buoc.®”

Thit ba, y nghia cta diéu luat khong tron ven do chi ti€p thu moét phan quy dinh cua
Quy tic Havana vé thoi diém duge tré vé. NCTN khong chi cin duge tham gia tang 1&
ma con can “dugce thong bio vao thoi gian sém nhit c6 thé vé cdi chét, bénh tat hoac tén
thuong nghiém trong. . .. tham héi ngusi than bi 6m ning bén giusng bénh”.% O bén canh
ngudi than trude khi mit a thoi di€ém quan trong déi véi NCTN, néu khong NCTN cam
thdy nuéi ti€c sudt quing doi con lai vi ho bi chia cit khoi ngudi than mai mai tii khi bi
dua vao trudng gido duong.”

3. Kién nghi hoan thién quy dinh caa Luat Tu phap nguoi chua thanh nién nam
2024 vé mot s6 ché do cua hoc sinh truong gidao duéng

Nhu da phan tich 6 phin dau cia nghién cuu, xét vé ban chit, gido duc tai trudng gido
dusng khong phii Ia bi¢n phdp XLCH, nhung tic gia cho raing kién nghi loai gido duc tai
trudng gido dudng khoi hé théng cic bién phip XLCH la khong kha thi vi Luat Tu phdp
NCTN méi chi duge thong qua. D vay, ¢6 vé nhu nha lam luit da nhan thiy su khong
pht hop gitia ban chit va tén goi cua bién phdp gido duc tai truong gido dudng, nén da cé
nhting b6 sung nhim giam tic dong tiéu cyc cta bién phdp tudc tu do nay. Qua phan tich,
moét mit, tic gid cong nhan nhing nd lyc ti€p thu chuin muc qudc t&€ ctia nha lam luat,
nhung nhan thdy nhting quy dinh mdi con nhiéu han ché. Vi lé do, tic gia c6 moét s6 kién
nghi nhu sau:

Thit nhdt, luat cAn mé rong hinh thiic sinh hoat ton gido va vin ban hudng dan can
quy dinh chi tiét vé hoat dong giai tri cia NCTN. Nhu da so sinh véi Quy tic Havana va

65  Khoan 16 Diéu 3 Luat Hon nhan va Gia dinh nim 2016 (khong tinh quan hé hon nhan vi NCTN khong du dieu kién
két hon)

66 Quich Trong Tra, Tho aing cd truyén Viét Nam- Nghi 16 va thic hanh nghi 16, Nxb. Thé gisi, 2025, tr. 227- 228.
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me ké& b6 nuoi, me nuéi hgp phdp; bs dé, me dé, bs dugng, me ké, b nuél, me nuéi hgp phdp cia vo hoic chong; con de,
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https://doi.org/10.1177/1054137302010003005
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Luat Tin ngudng, ton gido nam 2016, NCTN 6 trudng gido dudng dugc sinh hoat ton gido
trong pham vi rit han ché chi gobm hinh thiic bay t6 niém tin tin nguéng, ton gido. PE phit
huy t61 da y nghia cua ton gido, tin ngudng déi véi qud trinh phuc hoi cia NCTN luat cin
quy dinh tti “...hoc sinh theo ton gido dugce su dung kinh sich xuit ban dudi hinh thiic
sdch in, phdt hanh hop phédp va duge bay to niém tin tin ngudng, ton gido...” thanh “...hoc
sinh theo ton gido duge st dung kinh sdch xuit ban dudi hinh thic sdch in, phdt hanh hgp
phdp va dugc sinh hoat tin nguong, ton gido...”. Cum tii “‘sinh hoat tin ngudng, ton gido”
sé dugc hiéu Ia gobm bay té niém tin ton gido, thuc hanh gido ly, gido luat, 1& nghi ton gido.”
Ngoai ra, nha lam luat ¢6 thé tham khao thém Quy tic Havana dé cho phép co s6 ton gido
tal noi ¢d trudng gido dudng té chiic sinh hoat cho hoc sinh truéng gido dudng va trién
khai nhi¢u hoat dong c¢6 y nghia gido duc cho cdc em. Piéu nay sé ¢6 tic dong rit tét dén
qud trinh hinh thanh y thic hudng thién ctia hoc sinh tai trudng gido dusng. Péi véi hoat
dong giai tri, Luat Tu phdp NCTN nam 2024 mdi chi “khuyén khich tham gia” ma chua
¢6 quy dinh veé viéc t6 chiic. Nhom tdc gia kién nghi Luat Tu phdp NCTN nam 2024 can
quy dinh v& nghia vu cua truong gido dudng trong viéc xay dung phuong dn dau tu hoic
lién két vdi cde co s6 gido duc khdc nham gitip hoc sinh trusng gido dusng ren luyén ning
khiéu, thé thao. Hoat dong gidi trf phai dugce b6 trf va xay dung cin than, phit hop véi lua
tudi, s6 thich caia NCTN, vi néu khong cdc em sé cam thdy bi ép buoc tham gia va khong
thé hinh thanh 161 s6ng t6t.

Thit hai, du ché€ do lién lac bang di¢n thoai va phuong tién dién tit duge nha lam luit
b6 sung, nhung cin loai bo nhuing rao can han ché. Mét I, cin quy dinh NCTN ¢6 quyén
lua chon ngudi mudn lién lac. Quyeén dugce lya chon nguoi lién lac 1a chuin muc téi thiéu
ddm bio quyen, loi ich caia NCTN bj tudce ty do theo Quy tic Havana. Lién lac véi nhing
nguidi bén ngoai trudng gido dudng khong chi la thé hién tinh nhan dao cua Luat Tu phdp
NCTN ma la mot bién phdp thic ddy NCTN phuc hoi va gidam cang thing cho NCTN.
Giéi han NCTN chi dugc lién lac véi nguoi than lam han ché kha ning ti¢p xiic véi cong
dong. Binh luan chung s6 24 ctng yéu cau NCTN can dugce tao co hoi dé€ lién lac vdi gia
dinh va ban be.”! Biéu nay rit y nghia d6i véi NCTN c¢6 hoan canh gia dinh khong thuan
loi, ban be ¢6 thé tré thanh nguodn hé tr¢ tinh than cho ho. Hai I, chi phi lién lac do ngin
sich nha nudc chiu trich nhi¢ém. Miu thuin véi chuin muc quéc t€ cho ring NCTN can
dugc gitip d6 khi can thiét d€ duge hudng day du quyeén lién lac,”” Luat Tu phip NCTN
lai dung chi phi lién lac d€ han ch€ NCTN thuc hién quyén nay. Piém d khodn 2 Diéu 4
Luat Tu phip NCTN cung khong quy dinh vé chi phi cho ch€ d¢ thim gip, lién lac cta
NCTN, trong khi lai quy dinh chi phi cho cic ch€ do khdc.” Quy dinh nay khong chi
han ch¢ quyén 1gi caia NCTN ma con han ché kha nang tham gia cia gia dinh trong qud
trinh phuc hoi. Do d6, nha lam luat can bé sung chi phi lién lac la mét phan chi phi do
ngan sich nha nuéc ddm nhan va NCTN khong phai chiu chi phi nay. Ba Ia quyén riéng
tu cia NCTN trong viéc lién lac phai duge ton trong. Nhu da phan tich, gidm sit NCTN
goi di¢n, lién lac bang phuong tién dién ti véi ngusi than vi pham phdp luat qudc t€ va
phdp luat quéc gia. Bién phdp gido duc tai trudng gido dudng khong con la mot dang ctia
TINHS nén nha lam luat khong dugce bién luin ring NCTN phiéi chiu mot s§ bét loi trong
qud trinh thi hanh. Gido duc tai trudng gido dudng la bién phdp xui ly chuyén hudng va hoc
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sinh trudng gido dudng khong ¢6 TNHS nén phai duge hudng su bio vé cta phdp luat moét
cdch binh ding.

Cudi cing, nha lam luat can mé rong quy dinh vé gidi quyét hoc sinh ¢6 tang. Theo
Luat Hon nhan va Gia dinh nim 2014 va tip quédn tang ché, déi tugng NCTN chiju tang
rong hon so véi Luat Tu phip NCTN quy dinh. Pac bi¢t 1a ong ba cia NCTN la nhting
nguidi c6 maéi quan hé¢ gin gni va thudng roi vao trusng hgp gia yéu, bénh tat, dé mit trong
qud trinh NCTN chép hanh gido duc tai truong gido dudng. Trén tinh thin nhan dao, tiép
thu chuin muc qudc t&, giam tim ly tiéu cyc cho NCTN va phti hop véi tip qudn, Luit
Tu phdp NCTN can bd sung cdc trusng hgp NCTN duge quay vé gia dinh dé chiu tang.
Thém ntia, can tiép thu truong hop hoc sinh duge tham nguoi than bi bénh nghiém trong
dé trinh nhting tén thuong tam ly kéo dai. @
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