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Tom tat
Trong nhiéu vy ki¢n, cdc nha dau tu nudc ngoai da khéi kién cdc quéc gia lén trong tai phy trg dia
Trung tam Gidi quyét Tranh chdp Ddu tu Qudc t¢ (International Centre for Settlement of Investment
Disputes, ICSID). Viéc nghién ciiu tham quyén va thii tuc t6 tung trong tai phu trg theo cdc quy tdc cia
ICSID nam 2022 la phis hgp va can thiét tai thoi diém hién tai. Sau khi phdn tich so sanh, bai viét
fim thdy rang (i) thdm quyén cia trong tai phy trg dugc mé rong theo chit thé va thu hep theo vdn dé
tranh chdp, (i) phuong thiic tiép cdn, sit dung co ché trong tai phu tro dugc thudn loi hod, (iii) thoi han
cho phdn I6n cdc hogt déng t6 tung dugc chi tiét hod, (iv) co ché trong tai nit gon digc thiét ké cho mét s¢
khiéu ki¢n. Tir do, bai viét dua ra mgt 6 luu y cho Vit Nam khi liga chon, sir dung co ché trong tai nay.
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Abstract
In many cases, foreign investors have filed lawsuits against host states to International Centre for
Settlement of Investment Disputes (ICSID)’s additional facility arbitration. Studying the arbitral
Jurisdiction and procedures under the 2022 ICSID additional facility rules is deemed relevant and
essential at this stage. Through this comparative study, the article finds that (i) the arbitral jurisdiction
has been expanded to cover diverse disputing parties while being limited to investment disputes only,
(ii) the accessibility of the additional facility arbitration has been facilitated, (iii) the timeframes for most
procedural activities have been crystalized, and (iv) the expedited arbitration has been newly designed
for certain complaints. The article then presents noteworthy considerations for Vietnam with regard to
this additional facility arbitration.
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1. Khung phap ly diéu chinh hoat dong giai quyét tranh chap bang trong tai
phu tr¢ caa ICSID

Bén canh cdc bo quy tic ctia Cong ude vé gidi quyét tranh chdp dau tu gitia cdc quéc
gia va cong dan caa cdc qudc gia khdc (Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, Cong udc ICSID) thuong dugce biét dén, Trung
tam quoc t€ gidi quyét tranh chip dau tu (Trung tam ICSID) con xay dung khung phdp ly
dé ditu chinh hoat dong gidi quyét tranh chip (GQTC) gitia nha dau tu va qudc gia nhan
dau tu khéng thuoc pham vi ctia Cong ude ICSID. Khung phdp ly nay duge hinh thanh tu
nam 1978 sau khi Cong udc ICSID ¢6 hiéu lyc va Trung tam ICSID dugc thanh lap gan
12 nim,' va thudng dugc goi 1a Co ché phu tro (additional facility/AF) cta ICSID.

Hoat dong GQTC bing trong tai theo Co ché phu trg ctia ICSID (trong tai phu tro,
TTPT) dugce ditu chinh béi ba bo quy tic. Thit nhdt 1a Bé Quy tic phu tro (Additional
Facility Rules) quy dinh vé di¢u kién tié€p can, st dung cic quy tic phu tr¢ trong dé cd

1 International Centre for Settlement of Investment Disputes (ICSID), ICSID Thirteenth Annual Report 1978/1979, 1979, tr.
3-4.
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TTPT. Thii hai 1a Bo Quy tic trong tai phu trg (AF Arbitration Rules) cung cip cdc hudng
dan vé thu tuc cho chu thé tham gia t§ tung, tién hanh t6 tung va bén thu ba. Thif ba la B
Quy dinh vé hanh chinh va tai chinh phu tr¢ (AF Administrative and Financial Regulations)
dua ra cic huéng dan vé hanh chinh va ky thuat d¢ cdc bén tranh chip st dung trong tai
thuan 1gi va dung quy trinh. T4t ¢ cdc b quy tic nay da dugc stia d6i va bé sung vao nim
2003, 2006 va 2022. Qua ting giai doan khdc nhau, cdc bo quy tic phu trg nay da dugc
st dung dé diéu chinh hoat dong GQTC trong nhieu vy kién ISDS khdc nhau. Tinh dén
thoi diém hién nay, it nhit 85 vu tranh chip da stt dung co ché TTPT cua ICSID.? Cdc
bé quy tic dugce stia déi va bo sung vao nim 2022 duge su dung dé€ dieu chinh cic vu kién
dugc khoi xudng sau ngay c¢6 hiéu luc (01/7/2022).

Viét Nam hién nay chua tham gia Cong udc ICSID nhung cho phép nha dau tu
(NDT) nudc ngoai su dung TTPT caa ICSID trong nhiéu hi¢p dinh diu tu va hiép
dinh thuong mai ¢6 diéu chinh bio ho dau tu (international investment agreements, 11As).?
Cidc nha dau tu nudc ngoai, trén thuc té, da kién Chinh pha Viét Nam 1én TTPT cua
ICSID trong 02 vy tranh chip s6 ARB(AF)/18/2 (Shin Dong Baig v. Vi¢t Nam) va s6
ARB(AF)/22/7 (PowerChina, China Railway v. Vi¢t Nam).* Cdc quy tic dieu chinh TTPT
cua ICSID nam 2022 (co ché mdi) dang duge si dung trong vu kién thud hai® Viéc
hiéu 1o cic diém mdi vé t6 tung TTPT theo co ché méi cua ICSID va van dung duge
vao béi cinh cia Viét Nam tai thoi diém hién nay dugce cho Ia phu hgp va cin thiét.

2. biéu chinh thdm quyén cua trong tai phu tro
2.1. M6 rgng chi thé tranh chdp

Co ché méi mé rong pham vi chu thé tranh chédp (rationale personae) theo hai hudng:
(i) khong yéu cau cdc bén tranh chip truyén théng (bao gom NPT va qudc bi don) phai
ddp ung dieu kién vé “tinh lién quan” dén thanh vién Cong udc ICSID; va (i) bé sung
chu thé (bi don) mdi la t6 chiic hoi nhap kinh t€ khu vuc (Regional Economic Integration
Organisation/REIO). Piéu nay dong nghia véi sy mé rong thim quyén cua TTPT.

Thit nhdt, theo co ché€ mdi, cic bén tranh chip truyén théng dugce su dung TTPT
ngay ca khi cdc bén “khong lién quan” dén thanh vién Cong udc ICSID. Cu thé, cdc
bén tranh chip ¢ thé bao gom (i) nguyén don 1a NPT khong ¢é qudc tich cua thanh
vién Cong udc ICSID va (i) bi don 1a qudc gia khong phii la thanh vién ICSID.® Trong
khi d6, néu theo co ché ca thi cic bén tranh chip chi ¢6 thé stt dung TTPT khi ddp ting
dieu kién la mot trong cdc bén tranh chip phai “c6 lién quan” dén thanh vién Cong udc
ICSID. Vi du, nguyén don phdi Ia NPT nudc ngoai c¢6 qudc tich cia thanh vién Cong
udc ICSID hoic bi don phii 1a thanh vién Cong uéc ICSID.”

Su mé rong chu thé néu trén duge dinh gid [a phut hop véi thuc t€ hién nay. Cu thé,
Cong udce ICSID di ¢ it nhit 158 thanh vién tinh tit khi co ché méi ¢6 hi¢u lyc?, nén ly
do phan d6i su mé rong nay — rui ro gidm dong luc gia nhap Cong udc ICSID va khién

2 Danh sich cdc vu kién duge gidi quyét theo Bo Quy tic (QT) trong i phu trg (TTPT) tai https://icsid.worldbank.org/ cases/
case-database.

3 bieu 3.33(2(b) EVIPA; Bitu 9.19(4)(b) CPTPP.

4 PowerChina HuaDong Engineering Corporation and China Railway 18th Bureau Group Company Ltd v. Socialist Republic of
Viet Nam (ICSID Case No. ARB(AF)/22/7).

5 ICSID, The First Year of Practice under the ICSID 2022 Rules, 2023, tr. 11.

QT 2(1)(a) B6 Quy tic phu trg nam 2022.

7 bieu 2(1)(b) Bo Quy tic phu tr¢ nam 2006; Tran Viét Dung, Nguyén Thi Lan Huong, Cdc co ché trong tai ddu tw qudc t¢'- Quy tdc,
thii tuc, thuc tién, Nxb. Pai hoc quéc gia TP. Ho Chi Minh, 2020, tr. 133-138.

8 ICSID, Annual Report 2023, Washington D.C., tr. 8.
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cdc thanh vién ICSID phii chiu ginh ning chi phi cho co ché€ dugc st dung béi cdc qudc
gia khong phéi thanh vién - di dan suy giam gid tri.” Bén canh d6, mot s6 1TAs, mic du
dugc ky két gitia cic quoc gia khong phai thanh vién Cong uée ICSID, cung cho phép
NDT st dung TTPT cua ICSID."

Thit hai, theo co ché mdi, NPT c6 thé kién REIO lén TTPT cuaa ICSID. Bi don
trong vu kién ISDS khong chi 1a quéc gia nhan dau tu nhu theo co ché phu trg ca hay
theo trong tai Cong uéc ICSID ma con bao gdm t6 chiic kinh t€ lién chinh phu.' Vdéi sy
mo rong nay, co ché méi ¢6 phan thé hién “tham vong” t61 da hda thim quyén dé gidi
quyét tat ca cdc tranh chap ISDS ¢6 théa thuan TTPT."?

Viéc cho phép REIO Ia bi don theo co ch€ mdi duge cho la xuit phdt tii thuc t&
gan day khi mot s6 IIAs ghi nhan REIO [a mét bén ky két hiép dinh va c¢6 thé 1a bi don
trong ISDS." Xét vé ky thuat lap phdp, viéc cho phép nay sé tao su mach lac, théng nhit
gitia cdc linh vuc luat (né1 dung va té tung) trong phdp luat qudc t€ vé dau tu. Trén thuc
t€, trong béi canh ¢6 nhieu REIO duge hinh thanh, bién phdp dnh hudng té1 dau tu hoic
NDT nudc ngoai khong chi ctia quéc gia thanh vién (vi du nhu thanh vién EU) ma con
cia REIO (vi dy nhu EU). Tuy nhién, néu I1As khong ghi nhan REIO Ia mot bén ky két
ma thay vao dé liét ké ting thanh vién," thi REIO khong thé 1a bi don theo co ché mdi.
2.2. Thu hep vdn dé tranh chdp

Vin dé tranh chip (ratione materiae) c6 thé dugce gidi quyét béi co ché phu trg,
nhung da bi han ché theo cdc quy tic mdi, kéo theo viéc thim quyén GQTC cia TTPT
ctung bi thu hep. Cu thé, néu theo co ché cu thi TTPT dugce giai quyét (i) tranh chip
phdt sinh tit hoat dong dau tu va (i) tranh chip khéng phdt sinh tit hoat dong dau tu
(ddp ung dieu kién la mot bén tranh chip “cé lién quan” dén thanh vién Cong udc
ICSID)." Nhung theo co ché€ méi thi TTPT chi dugc giai quyét loai tranh chdp dau tién.'

Su thu hep nay Ia phit hop vi NPT chua sti dung TTPT d€ gidi quyét loai tranh chip
thu hai trén thyc t€ va cting khé néu ho muén st dung cdc bién phdp bao ho theo IIAs."”
Su thu hep nay cang dua co ché phu trg vé dung véi tén goi cua ICSID: trung tim qudc
t€ vé gidi quyét tranh chdp dau tu. Nhu vay, TTPT cua ICSID da chuyén mon héa vé
GQTC phdt sinh tit dau tu gita NPT nudc ngoai va qudc gia nhan dau tu, hoic REIO
(ISDS theo nghia rong).

9 Aurélia Antonietti, Randi Ayman, “Additional facility arbitration rules (2006): International centre for settlement of investment
disputes (ICSID)”, Max Planck Encyclopedias of International Law, 2020, doan 3; ICSID, “Cdc dé xuit sta d6i Quy tic cia ICSID”,
‘Working Paper, tap 3, 2018, doan 962-963 — ICSID, 2018.

10 bieu 9(3)(b) BIT gitia An Do va Lybia; Piéu 16.1(b) BIT gitia An Do va Kyrgyzstan. Xem thém: Aurélia Antonietti, Randi
Ayman, “Additional facility arbitration rules (2022): International centre for settlement of investment disputes (ICSID)”, Max
Planck Encyclopedias of International Law, 2023, doan 12.

11 Diéu 2(1)(a) Bo Quy tic Phu trg nam 2006; Dieu 25 Cong ude ICSID; QT 2(1)(c) Bo Quy tic phu trg nam 2022.

12 Susan Franck, “Reforming World Bank dispute resolution: ICSID in context”, Michigan Journal of International Law, Vol. 44(03),
2023, tr. 392, https://doi.org/10.36642/mjil.44.3.reforming

13 ITAs gitta EU va Viét Nam, Chi Lé, Singapore hoic Canada. Xem thém: ICSID, #ldd, 2018, doan 961.

14 I1As gitia cdc thanh vien ASEAN va Han Quéc, Trung Quéc, Uc va New Zealand, An Po hoac Hong Kong.

15 bieu 2(b) Bo Quy tic phu trg nim 2006.

16 QT 2(1) Bé Quy tic phu tr¢ nim 2022.

17 ICSID, tldd, 2022, tr. 9; Antonio R. Parra, “The 2022 amendments of the regulations and rules of the International Centre for
Settlement of Investment Disputes: change and continuity”, Journal of World Investment & Trade, Vol. 5-6(23), 2022, tr. 731,
https://doi.org/10.1163/22119000-12340267; Nova Scotia Power va Venezuela, Vu kién ICSID s6 ARB(AF)/11/1, Phin
quyét, 2014, doan 143-46.
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Noi dung Co ché TTPT ca (2006) Co ché TTPT moi (2022)
e MG rong pham vi chu thé (QT2-QTPT):
A S e » 46 ) - “khong lién quan”
Thim quyen | NEYER don | b en Conguoe | Nguyén don | dén thanh vien Cong
theo c}?ﬁ }t]hé? odc bidon |r~qp 04c bl don udce ICSID
> _qudc gia/vung lanh
. - quéc gia/ving . the; .
Bi don lanh thé Bi don - t& chic lién chinh
phu REIO

Vin dé tranh chip (B2-QTPT):

{Qj;ﬂvggygg Tranh chap phit sinh tii hoat dong dau tu|[Thu hep vin dé tranh chip (QT2-QTPT):
o Tranh chip phit sinh ti hoat dong dau tu
tranh chip

Tranh chip khong phit sinh tii hoat dong
dau tu

3. Thuan lgi hoa phuong thuc ti€p can, st dung co ché trong tai phu tro
3.1. Bo thi tyc xin chdp thudn vé viéc tiép cdn co ché trong tai phy trg

Co ché¢ mdi loai bo thu tuc xin chdp thuan hoic phé duyét trude khi nép yéu cau
trong tai. Néu theo co ché cu, cdc bén tranh chdp phai nop don xin chip thuin va cic gidy
t0 can thiét dé Téng thu ky ICSID xem xét cdc yéu t6 lién quan va chip thuan viéc st dung
TTPT."™ Pay la tha tuc dugce thiét k&€ nhim muc dich loai bo nhiing trudng hgp ro rang
khong thuoc thim quyén caa trong tai hodc d€ tranh nhting sai sét khong ding ¢6 lién quan
dén cdc yéu t6 ¢6 thé anh hudng dén tham quyén trong tai (dic biét 1a yéu t6 chu thé). Tuy
nhién, thu tuc nay duge cho la moét trong nhting nguyén nhan khién TTPT khong dugce st
dung nhitu trong thoi gian qua.”

Viéc loai bo dieu kién tha tuc néu trén 1a pht hgp khi co ch€ méi cho phép cdc chu
thé tranh chip “c6 lién quan” hoac “khong lién quan” dén thanh vién ICSID déu ¢ thé st
dung TTPT. Trong béi canh mdi, khong nhit thiét phai ¢6 moét budc xem xét vé yéu t8
chu thé tii phia Téng thu ky trude khi bén tranh chip gui yéu cau trong tai. Téng thu ky
trén thuic t€ da tit choi phé duyét mot yéu cau ngay sau khi co ch€ mdi ¢6 hiéu luc, mic du
bén nop yéu cau mudn thyc hién yéu cau dé vi ly do than trong.®’ Su loai bé nay ¢6 thé lam
ting kha ning NDT nudc ngoai ti€p can TTPT trong tuong lai. Néu tinh tii thing 7/2022
dén thing 6/2025 thi da ¢6 15 vu kién dugce khéi xudng theo TTPT.*

3.2. Yeéu cau ngp va tiép cin ho so, van bdn, tai liéu tric tuyén

Theo co ché mdi, bén tranh chip phii ding tai truc tuyén don yéu ciu trong tai, cdc
yéu cau khdc, cdc tai liéu, ho so lién quan trong qud trinh gidi quyét tranh chip (thay vi bang
vin ban gidy nhu theo co ché ct).** Quy dinh vé viéc nép don yéu cau trong tai (kem véi
gidy t6 minh chuing) truc tuyén, cting nhu nop ho so truc tuyén ndi chung fan luct duge
ghi nhan tai Quy tic 5 va 12. Péi véi cdc gidy to ho so cu thé theo tiing budce, yéu cau nop
tryc tuyén c6 thé tim thiy trong cic quy tic su dung tit “file” hoic “filing”. Chi trong trudng

18 bieu 4 Bo Quy tic phu tr¢ nam 2006.

19 Kinnear, Meg, and Randi Ayman, “The Past and future of ICSID additional facility dispute settlement”, in Charles N. Brower,
and others (eds), By Peaceful Means: International Adjudication and Arbitration - Essays in Honour of David D. Caron, Oxford University
Press, 2024, https://doi.org/10.1093/0s0/9780192848086.003.0008

20 ICSID, fldd, 2022, tr. 9-10.

21 Téng hop theo ICSID, tldd, 2023, tr. 25; ICSID, Annual Report 2024, tr. 15; ICSID, Annual Report 2025, tr. 16.

22 bieu 2 Bo Quy tic TTPT nam 2006; Quy dinh 24 quy dinh vé hanh chinh va i chinh nam 2006.



90 TAP CHI KHOA HOC PHAP LY VIET NAM SO 07(203)/2026

hop thiy can thiét, Téng thu ky sé yéu cau bén tranh chdp nodp yéu ciu trong tai bang hinh
thuc khdc;* hoic chi trong trusng hop dic biét, Hoi dong trong tai (HDTT) sé yéu cau bén
tranh chip gui ho so theo phuong thuc khic.*

Yéu cau ndp ho so truc tuyén nay sé tiét kiém thoi gian hon vi thong tin duge chuyén
dén nhanh hon va ¢6 thé chia sé cung lic véi nhieu ngusi hon, qua dé giam thiéu cdc
thu tuc va tdc vu lién quan dén viéc luu trti vin ban gidy. Hién nay, cic bén tranh chip
dugc ICSID hudng dan st dung nén tang Box d¢€ tryc hién viéc ding tai cdc gidy t6 ho
s0 lien quan.® Pong thoi phuong thic nay cang hd tr¢ viec GQTC hiéu qui hon vi
luu trai, trich xudt, truy tim ho so dé hon va cdc van ban dugce chuyén di va ti€p nhan ro
rang hon. Nhu vay, nhiing di¢u chinh trong co ché€ phu tr¢ méi nhim tip trung ning
cao hiéu qua veé thoi gian va chi phi - tuong tu nhu co ché mdéi cia Cong ude ICSID.*
3.3. Cho phep t6 chiic phién hop dau tién bang hinh thic truc tuyén

Co ché mdi cho phép phién hop diu tién duge t6 chiic tryc tuyén. Cu thé, phién hop
dau tién theo thua tuc thong thusng cé thé dugce t6 chic tii xa mién sao phut hgp. Céc bén
va HDTT dugc lya chon phuong thiic tryc tuyén hoic truc ti€p ma khong bit budce phai
Ia truc tiép nhu theo co ché€ ct.”” Phién hop dau tién theo thu tuc it gon duge mic dinh
Ia t6 chuic tryc tuyén.?® Chi khi cdc bén va HDTT thoa thuan hop truc tiép thi lic d6 mdi
khong hop truc tuyén.

Viéc t6 chiic hop truic tuyén nay sé tiét kiém thoi gian vi sé khong mit thoi gian cho
viéc xin visa, xudt nhip canh va di chuyén. Dong thoi, phuong thiic nay cung dim bao t6i
da thoi gian cho cdc trong tai vién doc, nghién ciiu ho so trong vong 30 ngay (trudc khi mé
phién hop dau tién) néu cdc bén tranh chip théa thuan thu tuc (trong tai) nit gon. T thing
7/2022 dén thing 6/2025, TTPT va trong tai cua Cong udc ICSID da si dung hinh thic
truc tuyén cho khodng 71,5% téng s phién hop (568).%

Nhu vay, dé thuc hién muc tieu GQTC hi¢u qud, tiét kieém thdi gian va chi phi, co
ché phu tr¢ hién hanh duge d6i mdi, hinh thiic t6 chiic phién hop dau tién tii ¢6 dinh tryc
ti€p sang lua chon truc tiép hoic truc tuyén. Su déi méi nay duge cho Ia nhim phin hoi
lai nhting chi trich danh cho co ché ct - vén t6n thoi gian va chi phi cao. Sy d6i mdi nay
cting dugc cho Ia phtt hgp véi xu thé phdt trién cong nghé hién nay va ddp ung muc tiéu
giam thiéu tic dong dén moi trudng cia cic hoat dong kinh t€ va xa hoi néi chung.

3.4. Cho phep lya chon dia diém trong tai tgi bdt ky quoc gia nao

Theo c6 ché cu, cdc bén tranh chip c6 quyeén cho y kién vé dia diém trong tai nhung
quyét dinh cu6i cung van thudc vé HDTT.?! Dia diém trong tai theo co ché cti bi gidi han
trong danh sdch cdc thanh vién ctia Cong uéc New York nim 1958.2 Tuy nhién, co ché
mdi c6 cdch tiép can rong hon. D6 la cic bén tranh chidp dugce lua chon dia diém trong tai &
bat ky quéc gianao, va HDTT chi duge quyét dinh khi cdc bén tranh chdp khong théng nhat
dugc.” Trong giai doan tii thang 7/2022 dén thing 6/2025, ¢6 khoang 65% tng s6 phién

23 QT 5(1) Bo Quy tic TTPT nim 2022.

24 QT 12(2) B6 Quy tic TTPT nim 2022.

25 Hudng din nop yéu ciu trong tai phu tr¢ truc tuyén, tai: https://icsid.worldbank.org/procedures/arbitration/additional-facility /
how-to-file-a-request/2022.

26 Nick Lawn, Helin Laufer, “The 2022 ICSID Arbitration Rules”, Romanian Arbitration Journal (Revista Romana de Arbitraj), Vol.
16(2), 2022, tr. 44-45; Ngo6 Quynh Lién, “Diém méi cia quy tic trong tai [CSID nim 2022 - Nhtng co hoi, thdch thiic cho nha
dau tu nudc ngoai va qudc gia s6 tai”, Tap chi Ddn chii va Phap ludt, S6 397(2), 2024, tiéu muc 1.3.

27 QT 38(2) Bo Quy tic TTPT nim 2022; Ditu 21(2) B6 Quy tic TTPT nam 2006.

28 QT 84(2) B6 Quy tic TTPT nam 2022.

29 Téng hop theo ICSID, 2023, fldd, tr. 33; ICSID, 2024, tldd, tr. 22; ICSID, 2025, tldd, tr. 28.

30 Queen Mary University of London & White & Case, 2021 International arbitration survey: Adapting arbitration to a changing world,
London, 2021, tr. 13.

31 bieu 19 Bo Quy tic TTPT niam 2006.

32 Danh sich 172 thanh vién cua Cong uéc New York, tai https://www.newyorkconvention.org/contracting-states

33 QT 41, Bo Quy tic TTPT nam 2022.
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hop truc ti€p duge thuc hién (béi TTPT va trong tai ctia Cong udce ICSID) tai dia diém do
cdc bén tu chon (vi du nhu Paris, London, Madrid) ngoai try s6 cta Trung tim ICSID.*

Su thay déi nay ¢6 anh huéng dén viéc cong nhan va cho thi hanh phin quyét trong
tai. Phdn quyét cua TTPT cda ICSID sé duge cong nhan va cho thi hanh theo nguyén tic
cua Cong udc New York 1958 néu duge ban hanh béi HPDTT ¢6 dia diém trong tai tai
thanh vién Cong udc nay. Phin quyét cua TTPT c6 thé dugce gidi thich thudc pham vi dieu
chinh cia Cong uéc (Pieu 1, doan 1, cau 2)* hoic theo thoa thuan cda cde bén ky két Hiep
dinh ITAs.* Trong cdc trudng hop con lai, phdn quyét cia TTPT sé duge cong nhan va thi
hanh theo nguyén tic c6 di c6 lai.”’

Noi dung Co ché TTPT ca (2006) Co ché TTPT mgdi (2022)

Thu tuc xin

chifp thuan C6 (D4-QTPT) Khong

+ Tryc tuyén thong qua nén tang Box
va thu dién ti caa Ban thu ky ICSID
(QT12)

Hinh thuic |+ Truc tiép
nop ho so |+ Qua buu dién (QD24, QT HC&TC)

TT thong thusng | > truc tuyén
Hinh thuic . . (QT38(2)&(4)) > tryc tiép
hop phién T t(lg);igé})l)u ong > truc tiép
dau tien T'T nit gon - tryc tuyén
(QT84(2) o

bia diém | Thanh vién Cong uéc New York 1958

trong tai ®19) Bat ky qudc gia nao (QT41)

4. Thiét lap mdi, dieu chinh thoi han cho thu tuc trong tai thong thuong
4.1 An dinh thoi han bdt bugc cho mot s6 hoat dong t6 tung

Maic du co ché€ mdi vin d€ HDTT 4n dinh cdc thoi han cho cdc budce t6 tung nhung
da thiét ldp mdi thsi han bit buoc cho cdc bén tham gia, cdc bén tién hanh t6§ tung khi thuc
hién moét s6 hoat dong. Trudce day, nhung thoi han nay hoan toan do HDTT quyét dinh. ™

Thit nhdt, thoi han dugc o6 dinh cho HDTT khi dua ra cdc 1énh, quyét dinh va phdn
quyét. Cu thé, thoi han d€ HDTT ban hanh lénh hogc két luan cuéi cung vé cdc vin deé
thu tuc sé¢ duge dp dung trong qud trinh GQTC Ia 15 ngay ké tit ngay t6 chuic phién hop
dau tién vdi cdc bén tranh chip, hoic ké tii ngay Tan d¢ trinh cudi cung cta cdc bén tranh
chip veé cdc vin dé lién quan.” Thoi han d€ HDTT ban hanh quyét dinh gidi quyét cdc yéu
cau tii cdc bén tranh chdp veé viéc (i) tdch tranh chdp vé thaim quyén ra giai quyét riéng, (ii)
dp dung bién phdp tam thoi, (iii) bién phdp biao dadm chi phi GQTC, hoic (iv) giai quyét
don xin phép tit bén thu ba vé viéc nop tai liéu, ho so, thong tin lién quan dén tranh chip
Ia 30 ngay.*

bac biét, HDTT dugc yéu ciu ban hanh phin quyét trong moét khoing thoi gian ¢
dinh, théng nhit, khong phu thuoc vao phdp luat noi tién hanh t6 tung trong tai nhu trudce
day. Thoi han cho viéc ban hanh phdn quyét theo thua tuc dic biét la 60 ngay (khoang 2

34 Téng hop theo ICSID, 2023, tldd, tr. 33; ICSID, 2024, tdd, tr. 22; ICSID, 2025, tldd, tr. 29.

35 Noi dung: “Cong udc con duge dp dung cho nhiing quyét dinh trong tai khong duge coi Ia quyét dinh trong nudc tai quéc gia
noi viée cong nhan va thi hanh chiing duge yéu cau”.

36 Pitu 9(6) BIT gitia Viet Nam va O-man.

37 bicu 424 khoin 1 B¢ luat TS tung dan su cua Viét Nam nim 2015.

38 bieu 33 Bo Quy tic TTPT nam 2006.

39 QT 38(5) Bo Quy tic TTPT niam 2022.

40 QT 52(3)(d), 57(2)(d), 63(2) va 77(5) B6 Quy tic TTPT nam 2022.
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thdng sau ngay thanh lap HDTT hoic d¢ trinh cudi cuing ctia bén tranh chip phan déi vu
kién) néu vu kién duge két luan Ia thi€u cin ci phdp ly,* hoic 180 ngay (khodng 6 thing
sau ngay d¢ trinh cudi cing cua bén tranh chip phin déi vu kién) néu vu kién duge két
ludn Ia khong thuoc thaim quyén cuia HDTT va tranh chip vé thdm quyén nay da dugc tich
ra dé gidi quyét rieng.* Thoi han ban hanh phdn quyét déi vdi cdc trusng hop con lai Ia 240
ngay (khodng 8 thing ké tit ngay d¢ trinh cudi cung cta cdc bén tranh chép).*

Thit hai, thoi han duge ¢6 dinh cho cic bén tranh chdp khi nép cdc yéu cau lén
HDTT. Cu thé, thoi han cho mét bén tranh chdp nép yéu ciu hay bé tu cich thanh vién
HDTT hoic cho bén tranh chdp con lai gtii phan hoi vé yéu cau nay Ia 21 ngay,* nop
yéu ciu tich tranh chip vé thim quyén ra gidi quyét riéng la 45 ngdy sau ngay dé trinh vin
ban cudi cung thé hién quan diém cua cdc bén vé cic vin dé tranh chip.* Trong trudng
hop ca hai bén tranh chdp da “im ling” trong 150 ngdy, thi vin ¢6 thé “lén tiéng” trong
thoi han 30 ngay sau ngay nhan dugce thong bdo (canh bdo) tit HDTT vé tinh trang “im
laing” nay dé€ ti€p tuc quy trinh t6 tung; néu khong ¢ phan hoi tii cdc bén tranh chip thi
t6 tung sé bi chdm duit.* Trong trudng hgp mot bén tranh chip “im ling” - khong tham
gia phién hop hoic khong trinh bay su viéc/y kién, bén tranh chdp nay vin c6 thé trinh
bay (bang vin ban) cho HDTT trong thai han 60 ngay ké tii ngay t6 chiic hoic du dinh
t6 chiic phién hop."’

4.2. Diéu chinh thoi han bdt bugdc cho mot sé hoat dong t6 tung

Bén canh viéc dn dinh thoi han méi, co ch€ mdi cang cé nhiing ditu chinh nhit dinh
déi véi cde thot han da dugce thiét lap trude d6. Piéu chinh 6 day bao gom hai cich: rit
ngin hoic kéo dai thoi han.

Thit nhdt, thot han lya chon s6 luong trong tai vién (TTV) va phuong thic thanh lap
HDTT da bi nit ngidn lai. Cu thé, thai han cho cde bén thong bdo thoa thuan veé s6 lugng
(s6 1é) TTV va phuong thiic chon/chi dinh TTV tdi Téng thu ky 1a 45 ngay (thay vi [a 60
ngay nhu truée day) sau ngay ding ky trong tai.*® Néu cdc bén khong thyc hién quyén nay
trong khodng thoi gian 4n dinh thi HDTT sé dugc mic dinh la bao gdom ba thanh vién,
trong d6 hai thanh vién do tiing bén tranh chip lua chon va Chu tich HDTT do cic bén
cung thoéa thuan.

Thit hai, thoi han cua mot s6 hoat dong khic dugce kéo dai. Vi du nhu thoi han cho
TTV (dugc cdc bén tranh chdp hoic Téng thu ky chi dinh) phan hoi vé viéc chdp thuin
Ia thanh vien HDTT va gui tuyén bé ¢6 chu ky cho Trung tim ICSID la 20 ngay (thay vi
15 ngay nhu trudc day) sau ngay nhan duge yéu ciu veé viéc chap thuan tit Téng thu ky.*
Thot han cho bén tranh chip ndp phan déi vu kién vi ly do thi€u can cu phdp ly 1a 45 ngay
(thay vi Ia 30 ngay nhu trudce day) sau ngay thanh lap HDTT.”

Nhu vay, dé thuc hién muc titcu GQTC hiéu qua va tiét kiém thoi gian, co ché€ mdéi
da (i) thiét 1ap mdi, va (i) dieu chinh khd nhiéu thoi han dé thuc hién mot s6 hoat dong t6
tung. Viéc 4n dinh nhiéu thoi han bit buoc cho cdc bén tham gia, ti€n hanh t6 tung cting

21 ¢

pht hgp vdi nghia vu chung cia ho Ia phii “tién hanh t6 tung mot cich thién chi, nhanh

41 QT 51(2)(c) va 69(1)(a) Bo Quy tic TTPT nim 2022.

42 QT 54(3)(c) va 69(1)(b) B6 Quy tic TTPT nam 2022.

43 QT 54(4)(c) va 69(1)(c) Bo Quy tic TTPT niam 2022.

44 QT 30(2) B6 Quy tic TTPT nam 2022.

45 QT 54 B6 Quy tic TTPT niam 2022.

46 QT 67 Bo Quy tic TTPT nim 2022.

47 Nhut trén.

48 QT 24(2) B6 Quy tic TTPT niam 2022; Dieu 9(1) Bo Quy tic TTPT nam 2006.

49 QT 27(2) Bo Quy tic TTPT nam 2022; bieu 11(3) Bo Quy tic TTPT nim 2006.
50 QT 51(2)(a) Bo Quy tic TTPT nam 2022; Pieu 45(6) B6 Quy tic TTPT nam 2006.
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chong va tiét kiém chi phi”.>! Piéu nay ctng phut hgp vdi nghia vu cu thé caa HDTT I
“nd lyc t6t nhit d€ tuan thu cdc thoi han dé ban hanh cdc lénh, quyét dinh va phdn quyét”.>

C6 thé ¢6 y kién cho ring viéc dn dinh cdc thoi han 6 trén chi Ia phuong phdp phan
hoi (vé mit tim ly) nhiing chi trich vé co ché ca la t6n nhiéu thoi gian (va kéo theo t6n chi
phi), chu thuc t€ khong ¢6 y nghia nhiéu vi co ché mdi dong thoi cho phép gia han hoic
chip nhan (c6 dieu kién) cdc vin bin, tha tuc duge thyc hién sau cdc thoi han nay.> Tuy
nhién, ciing can luu y ring cdc thai han bit budc néu trén duge 4n dinh béi Bo Quy tic
nén viéc gia han (néu cd) thuoc “thim quyén” cta cic bén tranh chip ma khong phai la
HDTT (vi HDTT chi dugc gia han cdc thoi han do HDTT 4n dinh).>* Trong trudng hop
HDTT khong thé tuan thu cdc thoi han bit budc nay thi phai ¢6 gidi trinh vé sy cham tré
va dua ra ngay du kién cdc van ban lién quan c6 thé duge ban hanh. Vi thé, viéc 4n dinh
cdc thoi han bit budc 1a can thiét d€ HDTT va cdc bén tich cuc GQTC va khong kéo dai
thoi gian t& tung.

Noi dung | Co ché ca Co ché TTPT moi (2022)
Thiét lgp méi thoi han cho HDTT:
Ban hanh I¢nh (orders) 15 ngay (QT38)
Ban hanh quyét dinh (decisions) 30 ngay (QT52, 57, 63, 77)
Ban hanh phdn quyét (awards):
Khong o i
+ GQTC vé co s6 phdp ly ctia vy kién 60 ngay (QT51(2), 69(1)(2))
+ GQTC vé thim quyeén 180 ngay (QT54(3), 69(1)(b)
+ GQTC toan bo .
Thoi han tha 240 ngay (QT54(4), 69(1)(c))
tuc t6 tung Thiét lgp méi thoi han cho cdc bén tranh chdp:
Yeéu cau huy bo tu cich TTV (hoidc phan
hoi lién quan) 21 ngay (QT30(2))
Yéu cau tich GQTC ve thim quyén |45 ngay (QT54)
Khong
Bén tranh chidp “lén tiéng” trudc khi t8
tung bi xem Ia c‘}‘%é(m duit do cd hai ben da | 150 ngay + 30 ngay (QT67)
im ling
Bén tranh chip “lén ti€ng”, néu di “im .
ling” dén hét ngay dién ra phien hop | 60 ngay (QT67)
Hoat done t6 tun Co ché TTPT Co ché TTPT
oat dong to tung ca (2006) méi (2022)
Thong bdo s6 lugng va phuong thi . s
Chool?/gchf‘gi;% Ty pens e 60 ngay (D9(1)) 45 ngay (QT24(2))
TTV phan hoi vé viéc dugce chi dinh 15 ngay (11(3)) 20 ngay (QT27(2))
Bén tranh chdp phan d6i vu kién vi thiu . s
cin et phip ly 30 ngay (D45(6)) 45 ngay (QT51(2)(a))

51 QT 11(1) Bo Quy tic TTPT nam 2022.
52 QT 20(1) Bé Quy tic TTPT nam 2022,
53 QT 19 Bo Quy tic TTPT niam 2022.

54 QT 19(1) B6 Quy tic TTPT nam 2022.
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5. Thiét lap méi tha tuc trong tai rut gon

Co ché méi ¢6 diém dic trung 1a hinh thanh thu tuc (trong tai) it gon (expedited
arbitration). Cdc bén dugc théa thuan st dung thu tuc it gon bat ké khi nao (trudc hoic sau
khi thanh lap HDTT theo thu tuc thong thusng).”

Thit nhdt, d€ thanh lap HDTT, tha tuc nit gon xay dung thoi han chi tiét (i) cho cdc
bén tranh chip khi chi dinh TTV va (i) cho TTV khi xem xét chdp thuan viéc chi dinh.
Cu thé, sau ngay thong bdo thoa thuan st dung thu tuc trong tai rit gon (notice of consent),
cdc bén phai thong bdo s6 luong thanh vien HDTT 1a mot TTV duy nhit hay ba TTV
(té1 Tong thu ky ICSID) trong thai han 30 ngay*® (Budc 1 - Thong bdo s6 lugng TTV).
Sau thoi diém thong bdo nay, cdc bén ¢é 20 ngay dé cung nhau chi dinh TTV duy nhit,
hodc méi bén chi dinh 02 thanh vien HDTT? (Budc 2a - Chi dinh TTV béi cdc bén tranh
chép). Sau ngay nhan dugc su chdp thuan chi dinh tit 02 thanh vien HDTT, cdc bén ¢6
thém 20 ngay d€ cung nhau chi dinh Chu tich HDTT déi véi trudng hop HDTT bao gom
03 thanh vién (Budc 3a - Chi dinh Chu tich HDTT béi cdc bén tranh chip).”® Ve phia
thanh vién HDTT hodc Chu tich HDTT, ho déu ¢6 thoi han t61 da nhu nhau [a 10 ngay
dé xem xét chdp thuan viéc chi dinh® (Budc dém - Chap thuan chi dinh TTV).

Thu tuc rit gon cung chi tiét héa thu tuc cho Téng thu ky ICSID khi chi dinh TTV
dé hoan tit viéc thanh lap HDTT (iii). Cu thé, trong trudng hop hét thoi han 4n dinh
ma khong chi dinh duge TTV hodc TTV tit chéi chdp thuan viéc chi dinh, Téng thu ky
ICSID ¢6 15 ngay dé tham vin cdc bén va chi dinh 02 thanh vien HDTT® (Budc 2b - Chi
dinh TTV béi Téng thu ky). Sau khi nhan dugc su chip thuan chi dinh ctia 02 thanh vién
HDTT, Téng thu ky ICSID va cic bén tién hanh cdc hoat dong tiép theo trong thoi han
nhit dinh. Cu thé, Téng thu ky ¢ 10 ngay d€ giii danh sich 5 TTV tiém nang cho vi tri
Chu tich HDTT t6i cdc bén tranh chip; cdc bén tranh chip ¢6 t61 da 10 ngay dé xem xét
va ddnh s6 thu ty uu tién cho cdc TTV; Téng thu ky sé¢ thong bio vao ngay lam viéc ké tiép
cho cdc bén tranh chip biét TTV ducc ho uu tién nhit; Téng thu ky sé lua chon TTV duge
uu tién thu hai néu TTV duge uu tién nhit tir chdi, hoic sau thoi han 4n dinh ma khong
nhan dugc phan hoi® (Budc 3b - Chi dinh Chu tich HDTT béi Téng thu ky).

Luu y ring hién nay tha tuc thong thudng c6 4n dinh thoi han d€ thanh 1ap HDTT
nhung Ia t6ng thoi han cho giai doan nay. Cu thé, cic bén duge yéu cau phai “ty minh”
thanh lap HDTT trong thoi han t6ng 1a 90 ngay sau ngay thong bdo s6 lugng TTV theo
thu tuc thong thudng.** Téng thu ky cung chi duge yéu ciu chung chung 1a chi dinh
thanh vien HDTT (néu can) trudc khi chi dinh Cha tich HDTT,* va thuc hién viéc chi
dinh nay trong thoi han chung Ia 30 ngay sau ngay ducc yéu cau.® Thu tuc thong thuong
cung ¢6 4n dinh thoi gian cho budc nhé, nhung chi bao gom Budc 1(45 ngay) va Budc
dém (20 ngay).®

Thit hai, thu tuc it gon ruit ngin thoi han cho mot sé hoat dong t6 tung (so véi thu
tuc thong thudng). Cu thé, thoi han dé cdc bén thong bdo s6 luong TTV 1a 30 ngay ké ti

55 QT 79 B6 Quy tic TTPT niam 2022.

56 QT 80(2) Bo6 Quy tic TTPT nim 2022: Néu cdc bén khong thong bdo thi HDTT duge mic dinh Ia bao gom trong tai vién duy
nhit.

57 QT 81(1) va 82(1)(a) B6 Quy tic TTPT nam 2022.

58 QT 82(1)(b) Bo Quy tic TTPT nam 2022.

59 QT 83 Bo Quy tic TTPT nim 2022.

60 QT 82(3)(a) Bo Quy tic TTPT nim 2022.

61 QT 82(3)(b)-(e) Bo Quy tic TTPT nim 2022.

62 QT 27(3) Bo Quy tic TTPT nam 2022.

63 QT 26(2) B6 Quy tic TTPT niam 2022.

64 QT 26(3) Bo Quy tic TTPT nam 2022.

65 QT 24(2) va 27(3) Bo Quy tic TTPT nam 2022.
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ngay thong bdo st dung thu tuc nit gon (thay vi 45 ngay ké tii ngay dang ky trong tai theo
thu tuc thong thuong).® Thoi han dé trong tai vién chip thuan chi dinh Ia 10 ngay sau ngay
nhan yéu ciu (thay vi Ia 20 ngay theo thu tuc thong thuong).”” Thoi han & HDTT t6 chuic
phién hop dau tién [a 30 ngay ké tii ngay thanh lap HDTT (thay vi 60 ngay theo thu tuc
thong thuong).® Thoi han d€ HDTT ban hanh phdn quyét [a 120 ngay sau phién hop cu6i
cung (thay vi 240 ngay theo thu tuc thong thusng).”

Thit ba, thu tuc rit gon thiét 1ap thoi han bit budc cho moét s6 hoat dong t6 tung ma
trong thu tuc thong thudng sé do HDTT quyét dinh. Cu thé, nguyén don ¢6 60 ngay sau
ngay t6 chiic phién hop dau tién va bi don c6 60 ngay tiép theo dé nédp lap luan cia minh;
nguyén don cé ti€p 40 ngay sau ngay nhin duge ban tu bao v¢ cua bi don va bi don ¢6 40
ngay tiép theo dé ndp phin hoi cia minh.” Theo thu tyc it gon, phién hop dugce yéu cau
t6 chuc trong thoi han 60 ngay ké tit ngay cic bén d¢ trinh vin ban cudi cung, va phdn
quyét phai dugce ban hanh trong thoi han 120 ngay ké tii ngay t6 chiic phién hop.”

Nhu vay, thu tuc rit gon dugc thiét k& dé thuc ddy viéc gidi quyét tranh chdp nhanh
chong bang cdch (i) xiy dung thoi han chi tiét hon, (i) rit ngin thoi han va (iii) 4n dinh
cdc thoi han chit ché cho cdc hoat dong t6 tung (so vdi thu tuc thong thusng). Véi nhiéu
thoi han bit buoc, ting khoang thoi gian duge chia nho va ngin, thu tuc rit gon phu hop
vdi cde khiéu kién ¢6 gid tri nho, tinh tiét vu viéc va van dé phdp ly it hoic khong qud
phtic tap.”” Cdc nha dau tu cang c6 thé thu hiit cdc chu thé “tai tr¢” cho ho dé st dung
tha tuc nit gon nay.

Cichonc dong to ung | THitScritgon | Th we thong dhuong
3 28 Eggy 8 %Egg =2 90 ngay (boi cic beén)
Thanh lap Hoéi dong trong tai S 115_?3’ 2y (can ho trg i > 150+ ngay (can hé tro ti
Ta A Téng th ky)
ong thu ky)

Budc 1: Théng bdo s6 ligng TTV 30 ngay (QT80(2)) 45 ngay (QT24(2))

Budc 2a: Chi dinh thanh vién R

HDTT béi cdc bén tranh chdp 20 ngay (QT82(1)(@)

Budc 2b: Chi dinh thanh vién R

HDTT béi Tong i ky ICSID | 1> 12y (QT82(3)@)

Buéc 3a: Chi dinh chii tich R

HDTT béi cdc bén tranh chdp 20 ngay (QT82(1)(b))

Budc 3b: Chi dinh i tich R

HDTT bii Tong thir ky 1ICSID | 20 18 * (QT82(3)(b)-(€))

Buide dém: TTV phdn hoi vé vié . .

dﬂg(“ch-l,”;mh phan forve viee 10 ngay (QTS83) 20 ngay (QT27(2))

66 QT 80(2) va 24(2), Bo Quy tic TTPT nam 2022.

67 QT 83 va 27(3) Bo Quy tic TTPT niam 2022.

68 QT 84(1) va 38(3) Bo Quy tic TTPT nam 2022.

69 QT 85(1)() va 69(1)(c) Bo Quy tic TTPT nim 2022.

70 QT 85(1) Bo Quy tic TTPT nam 2022.

71 Nhu trén.

72 ICSID, “Cdc dé xuit stia d61 Quy tic cta ICSID”, Working Papers, tap 1, 2019, doan 468; ICSID, “Cic deé xuit sta d61 Quy tic
cta ICSID”, Working Papers, s6 6, 2021, doan 33; International Bar Association, Giai quyét tranh chip dau tu véi cdc yéu ciu ¢
gid tri nho, 2022, tr. 18.
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T6 chic phién hop dau tién 30 ngay (QT84(1)) 60 ngay (QT38(3))
Guii 1ap luan (mdi bén) 60 ngay (QT85(1))

Gui phan hoi (mdi bén) 40 ngay (QT85(1))

Té chiic phién hgp GQTC 60 ngay (QT85(1))

Ban hanh phd &t . , s

GQTC tomm bo 120 ngay (QT85(1)(i)) | ngay (QT69(1)(c))

6. Mot s6 luu y cho Viet Nam

Nhiing diém mdi duge phan tich 6 trén cho thiy thim quyén va thua tuc t§ tung
TTPT theo co ché méi cta ICSID da duge sia déi ding ké. Trong béi canh hién nay,
nha dau tu cua Viét Nam va cdc co quan nha nudce cua Viét Nam (chu thé bén Viét Nam)
¢6 thé luu y mot s van dé sau.

Thit nhdt 1a vé st dung TTPT theo co ché mdi khi chu thé bén Viét Nam tham gia
t6 tung vdi tu cich 1a bi don hoiac nguyén don. Cu thé, chu thé bén Viét Nam: (i) khong
can xin chdp thuan tit Téng thu ky ICSID d€ dugc ti€p can trong tai phu trg; (i) cin phai
chuin bi tai liéu, ho so dudi dang dién tit d€ ding tai tryc tuyén (hién tai 1a trén nén ting
Box) va gt thu di¢én ta dén Ban thu ky ICSID; (iii) can phai tuan tha cdc thoi han da
dugc ché nho cho cic budce cuy thé theo thu tuc thong thusng hoic thu tuc it gon; (iv)
c6 thé thoa thuan tham gia phién hop diu tién bing phuong thuc truc tuyén; (v) co thé
théa thuan GQTC theo thu tuc it gon néu tranh chip cé gid tri nhéd hoic khong phic
tap. Chu thé bén Viét Nam cuang (vi) can chu trong vin dé lua chon dia diém trong tai
tal qudc gia nao (thanh vién hay khong phai thanh vién Cong uéc New York nim 1958)
vi dia diém trong tai sé anh hudéng dén viéc cong nhan va cho thi hanh phdn quyét (theo
nguyén tic cua Cong udc nay hay nguyén tic ¢d di ¢6 lai). Nhuing luu y nay ¢6 tinh thiét
thuic va htiu ich cho cdc tap huin vé GQTC dau tu qudc t€ trong béi canh mdi.

Thit hai la vé giai thich, dp dung di¢u khoan ISDS d¢€ st dung TTPT cua ICSID khi
Viét Nam va bén ky két [1As khong phal la thanh vién Cong udce ICSID nhu Triéu Tién,
Venezuela, Myanmar, Lao, Thdi Lan, An Do, Macedonia, Nga, Kyrgyzstan, Ba Lan. Khi
hi¢p dinh khong liét ké TTPT tai dieu khodn ISDS nhung cho phép NDT khéi kién 1én
trong tai vu viéc (nhu Hiép dinh Pau tu song phuong (bilateral investment treaties, BIT) gitia
Viét Nam va Trieu Tién hodc Venezuela) thi cdc quy tic ctia TTPT ¢ thé duge st dung
néu cdc bén tranh chip lua chon. Khi hi¢p dinh ¢é quy dinh TTPT 1a mét trong nhting
dién dan GQTC nhung c6 kem diéu kién [a moét trong hai bén ky két tham gia Cong udce
ICSID thi TTPT chi ¢6 thé dugce st dung khi cdc bén ky két ¢6 gidi thich chung vé vin deé
nay (dua vao yéu 6 lich st hinh thanh TTPT). Quy dinh nay ¢6 thé dugc tim thdy trong
[1As gitia cdc nuéc ASEAN véi nhau (Biéu 14) hoic véi An Do bieu 20) BIT gita Viét
Nam via Macedonia (Piéu 9), FTA gitta Viét Nam va Lién minh kinh t€ A-Au (Dieu 75).
Tuy nhién, néu hiép dinh khong ghi nhan di¢u kién d6 thi ¢6 thé truc tiép si dung TTPT
nhu theo EVIPA (Piéu 3.33).

Thit ba 1a vé gidi han thdm quyén cia TTPT trong ITAs mdi hodc ban sta d6i ITAs da
ky két néu Viét Nam hodc/va cic qudc gia doi tic lo ngai vé hé qua dp dung cua co ché
moi - cdc ban bién tap lai (redactions) cua cdc 1¢nh, quyét dinh va phin quyét caa TTPT
sé dugc cong khai gan nhu “ty dong” theo Quy tic 73 Bo Quy tic trong tai phu tr¢ naim
2022. Nhu dugc phan tich 6 muc 2, co ché phu tr¢ caa ICSID duge dieu chinh dé mé
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rong t6i da thAim quyén caa trong tai d6i véi cdc tranh chip dau tu qudc t€. Tuy nhién,
cdc qudc gia van ¢6 thé thoa thuian khong cho phép nha dau tu dugce su dung TTPT hoac
kién REIO. Khi ITAs ghi nhan REIO la mot bén tranh chép thi cdc van ban thuc thi cang
can diéu chinh khdi niém tranh chip dau tu qudc t&€ dé€ cé pham vi phut hop - ISDS theo
nghia rong. Bén canh dé, cdc quéc gia cting ¢6 thé han ché tiép can TTPT bing cdc quy
dinh vé thu tuc tién t6 tung hoic/va loai hinh tranh chip. @
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