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Tom tat
Vitong qudc Anh duoc biét dén nhu dai dign tiéu biéu cia truyén thong thong ludt, dong vai tro tién phong
trong viéc thich ving va diéu chinh phdp ludt trudc su phat trién khong ngimg cia khoa hoc cong nghé. Trong
béi canh cugc cach mang cong nghé s dién ra manh me, bén canh tri tu¢ nhdn tao, ddc biét véi su noi lén
ciia céng nghé chudi khéi (blockchain) va cdc hinh thic giao két t dong, Viong quic Anh da chit dong tiép
cdn va thiét lgp co s6 phap ly cho hién tugng phdp ly médi va dwoc xem la thanh tuu cia blockchain - hop
dong théng minh hay hgp dong phdap ly théng minh (HD'TM) (tiéng Anh la smart contract hay legal smart
contract). Tuy nhién, sy khdc bi¢t can ban vé hinh thiic - tir hop déng ngén ngir ti nhién sang hop dong
duge ma héa, dat ra nhiéu van dé phdp ly mdi va phiic tap. Do dé, nghién cim nay hudng dén viéc cung
cdp cdch tiép cgn va phdn tich mgt cach h¢ théng vé hop dong thong minh tai Vicong quéc Anh. Trén co s6
dé, bai viét ky vong sé gop phdn bd sung co s6 ly ludn va thuc tién cho viéc nghién aiu logi hinh hop dong
nay tai Viét Nam trong tuong lai.
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Abstract
Recognised as a representative jurisdiction of the common law tradition, the United Kingdom has consistently
played a pioneering role in adapting and reforming legal frameworks in response to the rapid advancement
of science and technology. In the context of the ongoing digital technology revolution - particularly with the
rise of blockchain technology, automated contracting, and artificial intelligence - the UK has proactively
engaged with and established a legal foundation for one of the most prominent legal phenomena emerging
from blockchain: the smart contract (also referred to as a legal smart contract). The UK has not only formally
recognised the legal validity of smart contracts but has also developed a theoretical legal framework that
contributes to shaping modern approaches to contract law. However, the fundamental shift in _form, from
contracts written in natural language to those expressed in code, gives rise to a range of novel and complex
legal issues. These include questions surrounding the formation of smart contracts, the interpretation of coded
terms, and challenges related dispute resolution. This research seeks to clarify the current legal framework
governing smart contracts in the United Kingdom and to systematically analyse the unique legal challenges
they pose. On this basis, the article aspires to contribute to the theoretical and practical foundation for the
incotporation of this new contractual form into Vietnamese domestic law.
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ugc xem la dai dién tiéu biéu cua truyén théng thong luat, Vuong quéc Anh

déng vai tro tién phong trong viéc thich ung va diéu chinh phdp luat trude
nhting bién d6i cta khoa hoc va cong nghé. Trong béi canh cudc cich mang cong nghé
s6 dién ra manh mé, dac biét véi su phdt trién cua cong nghé chudi khéi (blockchain) va cdc
co ché giao két tu dong, hé thong phdp luat Anh da sdm ti€p can va ting budc xay dung
6 s6 phdp ly déi véi hgp dong thong minh (smart contract). C6 thé thay, su chuyén dich tii
hop dong dugc thé hién bing ngon ngtt tu nhién sang hop dong duge ma héa dudi dang
chuong trinh mdy tinh da dit ra nhiéu vin d¢ phdp Iy mdi va phiic tap. Nhung van dé nay
khong chi lién quan dén viéc xdc lap va cong nhan hgp dong thong minh, ma con bao
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gom cdch thic dién gidi cdc dieu khoan dugc thé hi¢n bing ma lap trinh, co ché thuc hi¢n
nghia vu trong moi trudng tu dong, cang nhu viéc xt Iy vi pham va dp dung cdc bién phdp
khic phuc hé qua phdp ly khi phdt sinh tranh chdp. Do d¢, viéc nghién ciu cdch tiép can
cua phdp luat Anh déi véi hgp dong thong minh ¢6 y nghia quan trong trong viéc lam ro
kha nang thich tng cta luat hgp dong truyén théng trudc nhiing d6i mdi cong nghé cung
cdp nhiéu gid tri tham khio quan trong cho cdc qudc gia dang trong qud trinh hoan thién
khuon khé phdp ly déi véi cde van dé mdi cua cong nghé s6, trong dé ¢6 Viét Nam.

Trén co s6 d6, bai viét tip trung gidi quyét cdc vin dé nghién cuu sau: (1) hgp dong
thong minh trong cic quan di€ém hoc thuat va trong cich ti€p can cua phdp luat Vuong
quéc Anh; (i) khung phdp Iy hién hanh cia Vuong quéc Anh diéu chinh hgp dong thong
minh, dic biét lién quan dén hinh thiic hgp dong, viéc gidi thich néi dung hop dong va co
ché giai quyét tranh chip phit sinh tii hop dong thong minh; va (ii1) tit kinh nghi¢ém cua
phdp luat Vuong quéc Anh, rit ra nhiing g¢i mé hoic khuyén nghi cho qud trinh hoan
thién phdp luat Viét Nam. Nghién ctiu dp dung phuong phdp phan tich - téng hop cdc
nguodn hoc thuit, vin ban phdp luat va bio cdo chinh sich lién quan dén hop dong thong
minh. Pong thai, phuong phdp so sinh phdp luit duge dp dung nham ddnh gid cich tiép
can cta hé théng phdp luat Anh d6i véi loai hinh hgp dong mdi nay, tii d6 it ra nhiing
nhan xét va ggi mé cho qud trinh hoan thién phdp luat Viét Nam.

1. Mot s6 quan diém vé dinh nghia hop dong thong minh va cach tiép can cua
Vuong quéc Anh

Khdi niém “hgp dong thong minh” Ian dau tién duge phit trién béi Nick Szabo vao
nhting nim 1990. Szabo dinh nghia hop dong thong minh 1a “mét giao thuic giao dich
dugc vi tinh héa thyc thi cdc dieu khoin cia mot hop dong”.! Theo gdc nhin cia Szabo,
hop dong thong minh khong chi ddp ting cde dieu kién hgp dong thong thudng, gidm nhu
cau vé cdc trung gian ddng tin cdy, ma con phuc vu cic muc tiéu kinh t& khdc nhau bao
gom giam thiéu ton thit do gian lan, chi phi trong tai va thuc thi cuing cdc chi phi giao dich
khdc. Hi¢n khong c6 moét dinh nghia duy nhit hay duge chdp nhan rong rai vé hgp dong
thong minh.

Theo quan diém ciaa Wright & De Filippi, hop dong thong minh duge xem 1a mot
trong nhting ti€n bd cong ngh¢ thuc su giy dot phd d6i véi nganh luat k€ tit khi mdy in
dugc phdt minh”.? P6i véi Vitalik, nha sing lap dong tien di¢n ti Ethereum, hop dong
thong minh Ia hinh thic tu dong héa phi tip trung don gidn nhit va ¢6 thé duge xem la
moét co ché lién quan dén tai sin s gitia hai bén hoic nhiéu bén, trong dé mot sé hoic tit
ca cdc bén dua tai san vao va tai san dugc tu dong phan phdi lai gitia cdc bén dé theo mét
cong thic dua trén mot s6 dit liéu nhit dinh vao thoi diém khéi tao hop dong.”

C6 quan diém cho ring: “Hop dong thong minh cho phép cdc bén giao dich va di
dén thoa thuan ding tin ciy ngay ci khi ho 4n danh va khong can dén hé théng phép ly”
hay cho ring ma Ia luat (code is law).* Tham chi ¢6 quan di€ém con cho ring: “Hop dong

1 Nick Szabo, Smart Contracts, Phonetic Sciences department at the University of Amsterdam, 1994, http://www.fon.hum.uva.nl/

rob/Courses/InformationInSpeech/ CDR OM/Literature/LOTwinterschool2006/szabo.best.vwh.net/smart.contracts.html,  truy

cap ngay 19/11/2024.

Aaron Wright, Primavera De Filippi, Blockchain and the law: The rule of code, Harvard University, 2018

Vitalik Buterin, Ethereum: A Next-Generation Smart Contract and Decentralized Application Platform, Ethereum, 2014, https://ethereum.

org/en/whitepaper/, truy cap ngay 19/12/2024.

4 Michel Cannarsa, “Interpretation of contracts and smart contracts: Smart interpretation or interpretation of smart contracts?”, Europe-
an Review of Private Law, Vol. 26(6), 2018, tr. 773-780, https://doi.org/10.54648/erpl2018054; Lawrence Lessig, Code and other laws
of cyberspace (1st edn), Basic Books, New York, 1999.
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thong minh khong can bit ky khuon khé phdp ly nao d€ ton tai; ching Ia mét giai phdp
cong nghé thay thé cho toan bo hé théng phdp luat.””

Tuy nhién, theo Giesela Ruhl va nhi¢u quan diém phdp ly hién dai khdc, cich hiéu
nhu vay 1a qud don gian va phién dién.® Viec hgp dong thong minh mang tén goi “hop
dong” da cho thdy méi lién hé noéi tai véi luat hop dong, dong thoi kéo theo nhitu vin dé
phdp Iy can dugc ly giai va dieu chinh. Pic bi¢t, yéu td tu dong trong viéc thuc hién nghia
vu khong thé tich roi khoi co s6 phép ly - béi chinh h¢ théng phdp luit Ia nén ting d€ dinh
gid tinh hgp 1¢ va kha ning thuc thi cua cdc nghia vy dé.

Trong bio cdo nam 2021, Uy ban Phép luat Anh va Wales dinh nghia hop dong
thong minh Ia “mot hop dong c6 tinh rang buédc phdp ly trong dé6 moét phan hoic toan bo
cdc nghia vu hop dong duge xdc dinh va/hoac thuc hién ty dong béi moét chuong trinh
mdy tinh”.” Dic diém chinh cta hgp dong thong minh 1a bao gdbm ma mdy tinh va tinh ty
thuic thi; viéc thuc hién dién ra tu dong khi cdc di¢u kién nhit dinh dugc ddp ung, thuong
lién quan dén cic hanh dong c6 dieu kién — néu X thi Y. Nhing hop dong nay duge ky
vong sé nang cao hi¢u qua, giam thiéu sy khong chic chin trong giao dich thuong mai, va
giam nhu ciu phai dit niém tin gitia cdc bén, béi long tin duge chuyén giao cho doan ma
lap trinh (code).

Hop dong phdp ly thong minh ¢6 hai dic trung néi bat: thu nhét, tu dong hda nghia
vu hop dong: moét phin hoic toan bo nghia vu trong hgp dong duge mdy tinh thuc hién
tu dong, khong can su can thiép cua con nguoi. Thu hai, ¢6 hiéu lyc phdp ly khi hgp dong
nay van ddp ung cic yéu cau ctia mot hgp dong rang budc phdp ly truyén théng.

Loi ich chinh caa viéc ty dong hda nghia vu Ia ddm bao hop dong dugc thuc hién ma
khong cin hanh dong thu cong tii con nguosi. Nhung nghia vu theo logic “néu X thi Y”
Ia Iy tuéng dé¢ dugec ma héa. Vi dy, trong mét hop dong mua bdn tai san, ma ¢6 thé duge
lap trinh dé chuyén quyen s6 huu tai san ngay lap tic khi mot khoan tign nhit dinh duge
chuyén vao tai khoan da chi dinh. Thuyc t€, viéc stt dung phain mém dé hod tr¢ thuc hién
hop dong khong phai la ditu méi - vi du nhu chuyén khoan ty dong cua ngin hang hoac
thanh todn khi mua sim tryc tuyén déu chua yéu t6 tu dong. Nhiing hinh thiic nay quen
thudc va thuong khong giy ra vin dé phdp ly méi. Tuy nhién, 6 muic do cao hon, khi hop
dong dugc lap trinh cht yéu bing ma va trién khai trén nén ting blockchain, nd c6 thé dan
dén cdc vin dé phdp Iy méi mé do vuot ra ngoai khung phdp ly quen thuoc. Hién nay,
nhi¢u hop dong thong minh duge van hanh trén mang ludi phan tin (distributed networks),
dién hinh la blockchain. Nhiing h¢ théng nay két hgp nhiéu cong nghé tién tién: xdc thuc
bang mat ma (cryptographic authentication), co ché dong thuan (consensus mechanisms), va ciu
tric phi tap trung (decentralisation).® Cdc cong nghé nay vén da duge dp dung phd bién trong
linh vuic tai san s6, va nay tiép tuc déng vai tro ¢St 161 trong thiét k& va van hanh hgp dong
thong minh. Trong béi canh d6, dic diém ndéi bat va mang tinh phan biét ro nhit cua hop
dong thong minh chinh Ia tinh tu dong héa cao do (automaticity). Pay la yéu t& khién hop
dong thong minh khdc biét hoan toan vdi hgp dong truyén théng. Cu thé, toan bo hoac
moét phan noi dung hop dong duge thuc hién tu dong thong qua hé théng mdy tinh hoic

5 Kai Schiller, “Was sind smart contracts? Definition und erklirung”, Blockchaimvelt, 2018, https://blockchainwelt.de/smart-con-
tracts-vertrag-blockchain/, truy cap ngay 14/12/2024.
6 Giesela Riihl, Smart (Legal) Contracts, or: Which (Contract) law for smart contracts?, in B Cappiello and G Carullo (eds), Blockchain,

law and governance, Springer, Cham. https://doi.org/10.1007/978-3-030-52722-8_11
Law Commission of England and Wales, Smart legal contracts: Advice to Government, Law Com No 401, 2021, tr. 11.
Jong-Hyouk Lee, Shijie Zhang, “Analysis of the main consensus protocols of blockchain”, ICT Express, Vol. 06(2), 2019, tr. 93-97.
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nén tang lap trinh, khong can — va trong mot sé trusng hop, khong cho phép - su can thi¢p
tli con ngudi sau khi hgp dong duge trién khai.

2. Quy dinh vé hop dong thong minh tai Vuong quéc Anh
2.1. Hinh thiic cia hop dong thong minh

Theo Uy ban Phdp luat Anh, hgp dong thong minh thusng duge thé hién dudi ba
dang sau:

Thu nhit, hgp dong ngon ngi ty nhién tu dong thuc hién bing ma lap trinh 1a kiéu
hop dong dugc soan thio bing ngoén ngt tu nhién, trong dé mét phian hoic toan bo nghia
vu hop dong dugce thuc hién ty dong thong qua ma 1ap trinh ctia mot chuong trinh mdy
tinh. Ma lap trinh trong truong hop nay khong quy dinh nghia vy hgp dong, ma chi 1a
cong cu hd tr¢ mot hoic ci hai bén thuc hién cic nghia vu dé. Loai hgp dong nay con
dugc biét dén 1a hop dong “bén ngoai” (external contract), do phan ma nim ngoai pham vi
cua thoa thuan ¢é tinh rang bu¢c phdp ly gitia cic bén. Pay la hinh thiic hgp dong phdp ly
thong minh phd bién nhit hién nay, va khong lam phdt sinh vin dé phdp ly méi vé hinh
thanh hoac dién gidi hop dong.

Thu hai, hop dong hén hop hay két hop (hybrid contract) 1a hgp dong trong dé mot
phan cdc dieu khoin dugce quy dinh bing ngén ngti tu nhién, phan con lai duge dinh nghia
bang ma lap trinh. Mot phan hodc toan bo nghia vu hop dong duge thuc hién tu dong béi
ma. Ngoai ra, cing mot dieu khoan ¢6 thé duge thé hién song song bang c¢a ma lap trinh
va ngon ngii tu nhién. Cdc dieu khodn ngon ngti tu nhién ¢6 thé duge tich hgp dudi dang:
mot vin ban hgp dong di kem hogc cdc chu thich bing ngén ngt ty nhién trong chinh
phin ma.

Thui ba, hgp dong hoan toan bing ma. Pay 1a hop dong ma toan bo dieu khoin dugc
dinh nghia va thuc hién tu dong thong qua ma lap trinh, vi vay la hinh thiic phuc tap nhét
dudi géc do phdp luat hgp dong, dac biet ve: (i) viec xdc dinh khi nao va bang cdch nao
hop dong dugce hinh thanh va (i) viéc dién giai néi dung hgp dong. Trong thuc tién, hop
dong hoan toan bing ma dugc cho Ia it phé bién, vi hgp dong thuong mai thusng doi hoi
sy tinh t€ va linh hoat, khé ¢6 thé thé hi¢n toan dién bing ma.

Theo phdp luat Anh, phian I6n cdc hgp dong dan su khong bit budc phai tuan theo
mét hinh thiic cu thé d€ ¢6 hiéu lyc. Tuy nhién, van ton tai moét s6 loai hgp dong nhit dinh
ma phdp luat quy dinh phai tuan tha yéu cau vé hinh thiic, nhu phai “bang van ban” va “ky
tén”. Cdc yéu cau nay thuong dugc quy dinh trong cdc van ban lap phdp chuyén biét tuy
theo loai hgp dong. Pao luat Gidi thich phdp luat (Interpretation Act) nam 1978 cia Anh dua
ra mot dinh nghia tuong déi rong vé cum tii “bang van ban”, bao gom bit k¥ hinh thuc
biéu dat hojc tdi tao ngon ngti ndo cd thé nhin thiy dugce — ching han nhu vin ban in, chu
Vi€t tay, hodc nédi dung hién thi trén man hinh mdy tinh.” Vi vay, néu cdc di¢u khoin hop
dong dugc trinh bay trong mot tai liéu st dung ngén ngii ty nhién (vi du: hop dong duge
viét bang tiéng Anh), thi r6 rang hop dong d6 da ddp ing dugc yéu ciu “bang vin ban”.
Tuy nhién, vin dé tré nén phuc tap hon khi toan bo néi dung hop dong chi dugce thé hi¢n
thong qua ma lap trinh nhu hinh thic thd ba duge néu 6 trén. Ma nguodn, tic doan ma
dugc viét bing ngon ngii 1ap trinh, ¢6 thé hién thi trén man hinh hoic in ra, nén ¢6 thé
lap luan ring day cung 2 mét hinh thiic “vin ban” theo nghia luat dinh, dic biét Ia khi ma
dugc hiéu béi nhing ngusi ¢d kién thic ky thuat phtt hgp. Tuy nhién, néu noi dung hop

9 Nguyén vin: “Writing” includes typing, printing, lithography, photography, and other modes of representing or reproducing words
in a visible form, and expressions referring to writing are construed accordingly. Xem tai: Schedule 1, Interpretation Act 1978.
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dong dugc luu trit dudi dang ma mdy (machine code) vén khong thé hiéu duge d6i véi con
nguoi, thi viée xdc dinh hgp dong dé ¢ ddp uing duge yéu cau “bing van ban” sé trd nén
kho khan. Truong hop nay doi héi dinh gid cin trong dua trén ngt canh, kha nang truy
cap va muc do hiéu dugce ctia noi dung hgp dong.

2.2. Dién gidi (gidi thich) hop dong thong minh

Trong phdp luat, khi hai bén giao két hgp dong, cic dieu khoan thuong dugce ghi ro
vé cd quyén loi va nghia vu. Tuy nhién, trong nhiéu trudng hgp, mot bén c¢6 thé cho ring
bén kia khong thuc hi¢n ding nhiing cam két trong hop dong. Khi xdy ra tranh chip, toa
dn 6 thé can “dién giai” hgp dong, tiic 1a phai xdc dinh y nghia thyc su cua hop dong duge
giao két. Theo luit Anh, toa dn khong ¢6 ging dodn xem méi bén nghi hgp dong c6 nghia
gl. Thay vao dé, ho xem xét mot ngusi hop 1y (reasonable person) sé hiéu cdc ti trong hop
dong nhu thé nao, dua trén tit ci thong tin ¢d sin khi ky két hop dong. Nguyén tic nay
von duge phit trién trén nén ting hop dong ngon ngti tu nhién, vén dé hiéu déi véi ngusi
binh thuong, dugce khing dinh 16 trong dn 1¢ néi tiéng Investors Compensation Scheme Ltd v
West Bromwich Building Society," trong d6 thim phdn Hoffiman xdc dinh ring viéc gidi thich
hgp dong khong phu thudc vao y dinh chu quan cua cdc bén, ma dua trén cich hiéu cua
moét ngudi hop ly c6 day da béi canh lién quan tai thoi diém giao két hop dong. Cdch tiép
can nay gép phan bio dam tinh 6n dinh va khi ning dy dodn cua giao dich thuong mai,
béi cdc bén ¢6 thé du liéu trudc cich hop dong sé duge giai thich trong trudng hgp phdt
sinh tranh chap.

Hop dong thong minh st dung ma 1ap trinh d¢€ thuc hién mét phian hoac toan b hgp
dong mot cich ty dong. Chiang han, mét hgp dong thong minh ¢6 thé ti dong chuyén
tien khi moét dieu kién duge ddp ung. Béi, chuong trinh mdy tinh khong “dién giai” ma,
ma chi thuc thi né. Nhung két qua cua ma c6 thé khong gidng vdi nhiing g1 con ngusi
mudn ma thuc hi¢n. PE hiéu y nghia ctia ma, toa dn ¢6 thé st dung khdi ni¢ém “lap trinh
vién hop ly” - ngudi ¢6 chuyén mon lap trinh va ¢6 thé gidi thich cich nhiing nguoi khic
trong nganh hiéu doan ma dé." Dudi géc do so sdnh, cting giéng nhu khi toa si dung
nguoi phién dich cho ngén ngti nude ngoai, ho ¢6 thé dung chuyén gia lap trinh dé “dich”
mai sang ngdn ngti tu nhién (nhu tiéng Anh hoic ti€éng Viét). Chuyén gia sé can giai thich:
(1) vi sao ma thyc hién hanh dong d6; (i) két qua ma lap trinh vién du dinh va (iil) ma cé
dugc viét ding hay ¢6 161.

Mic du ¢6 Iy do chinh ding d€ st dung tiéu chuin nguoi lap trinh hop ly, nhung
tiéu chuin nay cang dit ra thich thuic nghiém trong déi vdéi vai tro truyén théng ctia thim
phdn. Viéc chuyén vai tro giai thich tii thAm phdn sang chuyén gia ky thuat ¢6 thé Iam suy
giam quyén lyc giai thich phdp 1y cta toa 4n."? Vi vay, khong thé dp dung tieu chuin méi
nay mét cich don gidan nhu tiéu chuin ngudi binh thudng ma can giai thich dua trén ci boi
canh lién quan. Dudi mét khia canh khdc, viéc yéu cau chuyén gia gidi thich tiing doan ma,
moi lién két gitia cdc phan trong chuong trinh va muc dich caa toan bo doan ma [a mot qud
trinh ky thuat phic tap. Trong nhiting chuong trinh tinh vi, ¢6 thé ton tai nhi¢u quan diém
khdc nhau gitia cdc lap trinh vién vé cich ma sé hoat dong. Hon ntia, cting nhu phin l1én
cong ching khong ranh vé ma lap trinh, thi cic 1ap trinh vién lai thuong thi€u hiéu biét sau
sic vé phdp luat. Ho budc phai “dich” c¢i nhung tic dong phdp Iy ma cdc bén mong muén

10 House of Lords, An l¢ s6 [1998] 1 WLR 896 “Tnvestors Compensation Scheme Ltd v West Bromwich Building Society”.

11 Nick Hsu, Jagjit S Sahota, “Interpreting smart contracts: The reasonable coder and the need for a stronger contextual approach”, The
Oxford University Undergraduate Law Journal, No. 12, 2023, tr. 147-169.

12 Nhut trén.
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tit hgp dong, diéu nay doi héi khong chi kién thic ky thuit ma con ci ky ning phip ly,
von khong phéi trich nhiém truyén théng cia ho."

Tham chi, khi xdy ra 161 trong ma, chuyén gia lap trinh phai dya trén kinh nghiém cd
nhan, nhting 161 thudng gip va muc tiéu thuong mai cia cdc bén dé “tdi ciu tric” doan ma.
Tuy nhién, diéu nay tién gan tdi viéc dién gidi phdp ly, béi lap trinh vién sé pha tron gitia
hiéu biét khdch quan vé ky thuat va hi€u biét chu quan veé théa thuan gitia cic bén - dieu
ma Ié ra Ia chiic nang cua thim phdn. Trong cdc linh vuc phép ly khdc, chuyén gia chi déng
vai trdo hod tr¢ trong mot s6 chi tiét cu thé. Nhung trong hop dong thong minh, toan bo
hop dong déu 6 dang ma, va viéc “dich” 1an “giai thich” gan nhu hoan toan phu thuéc vao
lap trinh vién. Hon ntia, viéc so sdnh di¢u nay véi viéc bén khong chuyén thué luat su la
khong phtt hop, vi ngusi khong phai luit su van ¢6 thé hiéu phin 16n dieu khoan thuong
mai co ban, trong khi ngusi khong biét 1ap trinh thi gin nhu khong thé hi€u bit ky phan
nao ctia hgp dong thong minh. Nhu Lewison tiing khing dinh, “viéc gidi thich hgp dong,
ké ca khi tai lieu da dugc dich, vin Ia nhiém vy cta toa dn, khong phéi chuyén gia”."* Pay
Ia nguyén tic can dugce duy trii nhim bao dam su doc lap va liem chinh cua nganh tu phdp,
cung nhu long tin cia cong ching vao phdp quyén.

Nhu da chi ro 6 trén, hop dong thong minh hén hop 1a mot trong ba hinh thdi chinh
cua hgp dong thong minh. Vé nguyén tic, viée giai thich cdc hgp dong thong minh hén
hop - tic hgp dong c6 moét phan dieu khoan duge viét bing ma lap trinh va phan con lai
bang ngdén ngti ty nhién - duge cho la it phiic tap hon so véi hgp dong thong minh hoan
toan viét bing ma. Ly do Ia vi sy hién dién cta cdc dieu khoian ngon ngti tu nhién cung cip
thém co s6 cho toa dn trong viéc giai thich cic dieu khoan ma héa, tit d6 khong hoan toan
phu thuoc vao hiéu lyc ky thuat cta doan ma. Trong thuc tién xét xu, cdc toa dn di quen
vdi viéc gidi quyét xung dot gita cic dieu khodan trong hgp dong. Do d6, khi ¢6 hai cich
hiéu hgp Iy, moét tit doan ma va mét tit ngoén ngii ty nhién, toa dn ¢d thé so sinh va chon
cdch hiéu phit hop hon véi lé thudng thuong mai.

Viéc két hop giva tiéu chuin “ngudi lap trinh vién hop 1y d€ hi€u ma va tiéu chuin
“ngudi binh thusdng hep ly” dé hi€u ngon ngii ty nhién cho phép thim phén tiép tuc déng
vai tro trung tim trong qud trinh gidi thich hgp dong. Mic du viéc dp dung nguyén tic “lé
thuong thuong mai” ¢d thé khién qud trinh giai thich mang tinh cht quan va phdt sinh bét
dinh, ditu ma Toa dn T61 cao Anh da ting canh bdo, thi hop dong hén hgp, vé co ban,
khong gip tré ngai 16n nhu hgp ddong ma héa hoan toan, noi ma doan ma c¢é thé khong
phan dnh duing y chi that su cda cdc bén.”

2.3. Gidi quyét tranh chdp lién quan dén hop dong thong minh

Vo thing 4 nam 2021, Uy ban Tu phdp Vuong quéc Anh (UK Jurisdiction Taskforce,
UK]JT) da cong bs phién ban dau tién cia Bo Quy tic gidi quyét tranh chap ky thuat sé (Bo
Quy tic UKJT). Trudc hét, bo quy tic xdc dinh rang két qua cua bit ky quy trinh gidi quyét
tranh chip tu dong nao déu c6 gid tri rang budc. Ngoai ra, cic tranh chip khong thuéc dién
giai quyét bing phuong thiic ty dong sé duge dua ra trong tai. Cdc vin dé chuyén mon sé
do mot chuyén gia dugce chi dinh gidi quyét. Bo Quy tic UKJT cung dua ra 16 trinh giai
quyét tranh chidp nhanh chéng. Vi duy, sau khi nhan dugc thong bdo khiéu nai, bén bi kién
c6 ba ngay d€ nop phian hoi ban dau, sau d6 “co quan chi dinh” phai chi dinh hoi dong
trong tai “trong thoi gian sém nhit ¢6 thé”. Hoi dong trong tai (trong trudng hgp cic bén

13 Nlur trén.
14 Kim Lewison, The Interpretation of Contracts (6th edn), Sweet & Maxwell, London, 2015, doan 5.06.
15 UK Supreme Court, Ban dn s6 [2015] UKSC 36 “Amold v Britton and others”.
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khong ¢6 thoa thuan vé thai han) phidi nd lyc t6i da dé€ dua ra phin quyét trong vong 30
ngay ké tii ngay duge chi dinh. Hoi dong trong tai cting dugc trao “toan quyén quyét dinh”
ve tha tyc, tinh hgp 1¢ ctia chiing cu va cdc 1ap luan phdp ly.

Viéc dua tranh chép lién quan dén hgp dong phdp ly thong minh ra trong tai cho phép
cdc bén hudng 191 tii co ché trong tai tai Anh. Trong trudng hop 16 quy tic duge quy dinh
trong Bo Quy tic UKJT khong dé cap vin deé cu thé nao d6, cdc bén c6 thé vién din Luat
Trong tai nim 1996 (sta d6i bo sung nam 2025) dé si dung cdc “quy dinh mic dinh hop
ly”. Theo Bé Quy tic UKJT, khong cé quyén khing cdo d6i véi cdc van dé phdp ly, va
cdc hinh thic khiéu nai khdc chi duge phép néu phut hop véi Luat Trong tai nam 1996.

Tranh chip lién quan dén hop dong phép ly thong minh ¢6 thé khdc nhau tuy thudc
vao nhiéu yéu t6 nhu loai hgp dong, cong ngh¢ nén ting, mic do hiéu biét cua cic bén
va béi canh thuc t€ va dp dung Bo Quy tic nhu luat mém sé dem lai hiéu qua cao. Thu
nhit, quy tic nay cho phép viéc chi dinh chuyén gia - di¢u dic biét quan trong trong viéc
gidi mi y nghia cua cdc ditu khoan dugec ma héa. Chuyén gia ¢6 thé gidi thich cich moét
lap trinh vién ¢6 trinh d6 hop ly trong linh vuc hiéu ciu tric, chiic nang va tic dong ctua
doan ma, tit d6 hoé tro hoi dong trong tai xdc dinh y chi khdch quan cta cdc bén. Nhu vay,
Bo Quy tic da khic phuc han ché cua co ché xét xu truyén théng, noi thim phdn thudng
thi€u chuyén mon ky thuit dé ty dién giai ma nguon. Thu hai, bo quy tic bao gom quy
dinh vé hgp nhit tranh chip, nhim gidi quyét cdc tinh huéng phtic tap noi “cé nhiéu bén
khdc nhau va ¢6 thé Ia nhieu hgp dong khdc nhau” nhung tit ca déu lién quan dén “cdc
hoan cinh giéng hoic tuong ty nhau”. Thu ba, Bo Quy tic cho phép thuc thi phdn quyét
tryc tiép trén chudi thong qua viée st dung khéa cd nhan. Hoi dong trong tai ¢6 thé duge
trao quyén van hanh, chinh stia, ky két hodc huy bé tai sin s6 lién quan dén tranh chip.
Co ché nay dic biét phut hop véi dic tinh tu thuc thi caa hgp dong thong minh, béi phdn
quyét khong chi xdc dinh quyén va nghia vu cua cdc bén ma con ¢6 thé duge thyc hi¢n
ngay trén ha ting blockchain ma khong can thong qua cdc thu tuc cudng ché truyén théng.

Cuéi cing, ngoai tinh bdo mat vén ¢6 cta trong tai, Bo Quy tic UKJT con cho phép
cdc bén lya chon 4n danh — dieu dic biét quan trong trong moi trudng blockchain, noi
danh tinh cia cdc chu thé thuong dugc thé hién bang dia chi vi thay vi thong tin nhan dang
truyeén théng, dong thoi gidp can bing gitia yéu cau bao mat thuong mai va hiéu qua gidi
quyét tranh chip.'®
3. Mot s6 kién nghi cho Viét Nam tiu kinh nghiém cua Vuong quéc Anh lién
quan dén hop dong thong minh

Su phit trién lién tuc cua hgp dong phdp ly thong minh dat ra yéu cau phai ¢ nhing
b6 sung tuong ting vé mit phdp luat va cong nghé nhim khic phuc cdc khodng tréng con
ton tai trong thuc tién dp dung. P61 vdi gidi thuc hanh va gidi hoc thuat phip ly, thich
thiic dit ra Ia Iam sao dung hoa dugc tinh cing nhic, xdc dinh ctia ma mdy tinh véi tinh
linh hoat va kha ning dién gidi ctia ngon ngti phdp ly truyén théng, qua dé bio dam tinh
chic chin, minh bach va cong biang trong moi trusng phdp ly s6 hda ngay cang siu rong.

Nhiéu quéc gia hién nay van chua chinh thiic cong nhan hgp dong thong minh ¢é
gid tri phdp ly nhu mét hop dong truyén théng nhu Vuong quéc Anh. Nguyén nhan chinh
Ia do cong nghé blockchain, titn ma héa va hgp dong thong minh la nhung linh vyc con rit
mdi va phdt trién nhanh choéng, trong khi h¢ théng phdp luat tai nhieu nudc lai chua theo

16 Nhu trén, tr. 146.
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kip t6c do nay."” Hién trang thi€u khung phdp ly ro rang din dén viéc kho kiém sodt va
dieu chinh hoat dong dic biét Ia khi chung dugc trién khai trén hé théng blockchain khong
c6 co quan trung tAm kiém sodt. Ngoai ra, viéc trién khai hgp dong thong minh doi hoi
o s6 ha ting cong ngh¢ cao va ngudn luc tai chinh ddng ké."™ Viéc xiy dung va van hanh
hi¢u qua khong chi yéu ciu cdc lap trinh vién c6 kién thiic chuyén mon sau vé cong nghé
blockchain ma con phai hi€u ro cic rai ro phdp ly tiém an c6 thé phdt sinh nhu bdo mat thong
tin cang nhu dam bao quyén lgi cia cdc bén trong hop dong.

Vao ngay 22/10/2024, Thu tuéng Chinh pha da ban hanh Quyét dinh s6 1236/Qb-
TTg, chinh thiic phé¢ duyét Chién luge qudc gia vé phit trién cong nghé blockchain dén
nam 2025, dinh huéng dén nam 2030. Chién lugc nay dit muc tiéu ro rang dua Viét Nam
tré thanh mot trong nhting qudc gia tién phong trong khu vuc vé tng dung va phit trién
cong ngh¢ blockchain, qua d6 nang cao vi thé canh tranh trén thi trudng qudc t€. Chién luge
qudc gia khong chi thé hién cam két manh mé ctia Chinh phu trong viéc thiic ddy nganh
cong nghé blockchain, ma con déng vai trdo nhu mot nén ting phdp ly dinh huéng, nham
xay dung moi trudng phdp ly minh bach va an toan cho hoat dong dau tu, kinh doanh cta
cdc t6 chiic va cd nhan. Vi su bao dam tii khung phdp ly nay, cdc doanh nghi¢p sé c6 co sé
phdp ly ving chic d€ yén tim trién khai cdc du dn lién quan dén blockchain, gép phin thuc
day d6i méi sing tao va nang cao ning lyc canh tranh quéc gia trong ky nguyén s6." Gan
day, Nghi quyét s6 66-NQ/TW ngay 30/4/2025 cua Bé Chinh tri vé d6i mdi cong tdc
x4y dung va thi hanh phdp luat da thé hién ro quyét tim d6i méi h¢ théng phdp luat. Nghi
quyét nhin manh yéu cau hoan thién thé ché, trong d6 chu trong xti ly cdc vin dé phdp ly
mdi phdt sinh tit sy giao thoa gitia cong nghé va phdp luat, nhim tao lap moi trudng phdp
ly thuan lgi, minh bach, hé tr¢ hoat dong dau tu, kinh doanh.

Theo quy dinh ctia B¢ luat Dan sy (BLDS) nam 2015, dic bi¢t la Pieu 404 vé giai
thich hop dong, phdp luat Viét Nam tiép can theo hudng chu trong yéu td chu quan caa
cdc bén. Viéc gidi thich hgp dong khong chi dya vao ngon tit dugce st dung trong hop dong
ma con phai cin cd vao y chi thuc su ctia cic bén trong toan bo qud trinh giao két va thuic
hién hgp dong, dong thoi xem xét muc dich giao két hgp dong, tip qudn giao dich cung
nhu cdc nguyén tic thién chi va trung thuc trong quan hé dan sy. Pdng chu y, trong truéng
hop ¢6 su mau thuin gitia ngdn tit cua hgp dong va y chi chung ctia cdc bén theo khoan
5 Bieu 404 BLDS nim 2015, phdp luat Viét Nam uu tién y chi chung cua cic bén dé xdc
dinh né1 dung cia hgp dong. Tuong tu d6i véi quy dinh 1ap trinh vién hgp Iy da phan tich
6 trén, néu dp dung truc tiép tiéu chudn nay trong phdp luat Viét Nam, viéc gidi thich hop
dong c6 thé bi thién vé cich hi€u ky thuat ctia ma lap trinh ma chua phan dnh day du y chi
thuc sy va muc dich giao két cua cdc bén, von Ia nhtng yéu t6 duge nhin manh trong co
ché gidi thich hgp dong theo B¢ luat Dan su.

C6 thé thiy, Vuong qudc Anh di chu dong trong ca cdch tiép can va quy dinh vé hop
dong thong minh va moét s6 gid tri tham khao ¢6 thé duge dua ra cho Viét Nam nhu sau:

Thit nhdt, vé mit lap phdp, viéc xay dung khuon khé phdp 1y cho hgp dong thong
minh tai Viét Nam can dugc dat trong béi canh dic thu caa hé théng dan luat, noi cdc quy

17 Vi Thi Thu Trang, Vit Anh Thu, Nguyén Thi Quynh Yén, “Su phit trién cta hop dong théng minh 6 Viét Nam va mot s6 vin
deé phdp ly dat ra”, Working Paper Series, Vol. 01(5), 2022.

18 Trung tim Thong tin va Théng ké khoa hoc va cong nghé, “Blockchain: Xu huéng nghién ciu cong nghé trén the gidi va moét
sG giai phdp ung dung tai Viét Nam”, Bdo cdo toan cdnh xu hudng cong ngh¢ Blockchain, 2022, https://thongke.cesti.gov.vn/images/
BCPTXHCN/2022_Ky02/2022-BC-toan-canh-cong-nghe-blockchain.pdf, truy cip ngay 05/01/2025.

19 P.A.T (t6ng hop), “Chién luge Qudc gia vé phdt trién cong nghé blockchain: co hoi biit phd toan dién cho Viét Nam trong thoi dai
s6”, Cuc Thong tin Khoa hoc va Cong ngh¢ Quéc gia, 2024, https://vista.gov.vn/vi/news/chien-luoc-chinh-sach-kh-cn-dmst/ chien-
luoc-quoc-gia-ve-phat-trien-cong-nghe-blockchain-co-hoi-but-pha-toan-dien-cho-viet-nam-trong-thoi-dai-so-10158.html,  truy
cap ngay 05/01/2025.



106 TAP CHI KHOA HOC PHAP LY VIET NAM SO 07(203)/2026

tdc phdp ly chu yéu dugc quy dinh trong luat thanh van. Khdc véi Vuong quéc Anh thuoc
truyén théng thong luit, noi tda dn ¢d thé linh hoat phdt trién cdc nguyén tic phip ly thong
qua dn ¢, phdp luat Viét Nam cin ¢6 cdc quy dinh ro rang trong van ban luat d€ bio dam
tinh minh bach va kha ning dp dung. Vi vay, cdc quy dinh caa B¢ luat Dan sy nam 2015,
Luat Giao dich dién ti nam 2023 va cdc vin ban hudng dan c¢6 thé duge sta d6i, b sung
theo hudng cong nhan gid tri phdp ly cia hop dong thong minh, trong dé viéc thé hién
hop dong bang ma lap trinh duge xem Ia hop phdp néu vin ddp ting cdc dieu kién co ban
vé noi dung, y chi va muc dich giao két.

Kinh nghi¢m ctia Anh cho thiy viéc dua ra mét dinh nghia phdp ly qud chat ché vé
hop dong thong minh ¢6 thé khong hiéu qua do tinh da dang va linh hoat cua loai hinh
hop dong nay. Tuy nhién, do dic diém cia h¢ théng dan luat, phdp luat Viét Nam vin can
xdc dinh 6 cdc dic diém phdp ly co ban cia hgp dong thong minh 6 cdp do nguyén tic
dé Iam co s6 cho viéc dp dung. Cu thé, khuon khé phidp ly ¢6 thé tip trung dieu chinh hai
yéu td cot 1o1: (1) tinh tu dong hda (automaticity) - nghia vu hop dong dugce thuc hién thong
qua ma lap trinh; va (i1) tinh rang budc phdp ly - van ¢6 thé xdc dinh dugc y chi cua cdc bén
ngay ci khi hgp dong khong duge thé hién hoan toan bang ngon ngu tu nhién. Cdch tiép
can nay viia bao dam sy linh hoat can thiét cho su phdt trién ctia cong nghé, via phut hop
vdi dic trung ctia hé¢ théng phdp luat thanh vin tai Viét Nam.

Thit hai, vé co ché thuc thi, can thiét lap cdc quy dinh vé giai thich hgp dong trong
moi trudng ma hdéa. Viét Nam ¢6 thé tham khao mo hinh “lap trinh vién hgp ly” cia Anh
dé gitip toa dn dién giai noi dung cic doan ma, dong thoi duy tri nguyén tic ring viéc gidi
thich phdp ly van la thim quyén cua toa dn chii khong giao hoan toan cho chuyén gia ky
thuat. Trong qud trinh giai thich hgp dong thong minh, Viét Nam ¢6 thé quy dinh viéc st
dung chuyén gia lap trinh lam ngudi giai ma trong vu dn dan sy lién quan dén hop dong
thong minh. Cu thé, trong trudng hop hop dong thong minh duge cong nhan va dp dung
trong thuic tién, viéc gidi thich hgp dong 6 thé can mot co ché két hop: trude hét, can xdc
dinh cdch thudc van hanh va y nghia ky thuat ctia ma hgp dong thong qua gée nhin cta
moét chuyén gia ¢é chuyén mon ky thuat; sau do, két qua nay phii duge dinh gid trong
khuon khé cde nguyén tic giai thich hgp dong theo Dieu 404 Bo luat Dan sy hién hanh,
bao gobm viéc xdc dinh y chi chung cua cic bén, muc dich giao két hgp dong va nguyén
tic thién chi, trung thuc trong giao dich dan su. Theo hudng ti€p can nay, tiéu chuin “lap
trinh vién hop ly” khong duge dp dung nhu mot nguyén tic doc lap thay thé co ché giai
thich hgp dong ctia phdp luat Viét Nam, ma déng vai tro cong cu ky thuat hd tr¢ cho qud
trinh xdc dinh né1 dung va cich van hanh caa hop dong thong minh. Do d6, co quan giai
quyét tranh chip van phai quay tré lai cdc tiéu chi gidi thich hop dong duge quy dinh trong
Bo luat Dan sy d€ xdc dinh y nghia phdp ly cudi cung ctia hop dong. Cich tiép can nay via
bio dim khi ning hi€u duing néi dung ky thuat ctia hgp dong thong minh, viia duy tri cic
nguyén tic nén tang cua phdp luat hgp dong Viét Nam.

Thit ba, vé thé ché, c6 thé phan cong moét co quan chuyén trich vé cong nghé va phdp
ly hgp dong s6, 6 chiic ning thiét lap quy chuin ky thuat cho hop dong thong minh, quin
ly dinh danh nguoi tham gia (ké ca trong moi trudng blockchain 4n danh), dong thoi lam
trung gian ho trg gidi quyét tranh chdp phdt sinh. Co quan nay ctng c6 thé dim nhan vai
trdo nhu UK]JT tai Anh khi thiic ddy cai cdch chinh sich cong nghé s6. Bén canh d6, can ¢6
hudng dan 1o rang vé co quan tai phdn, quy trinh khéi kién va cdc dieu kién vé chiing cu
dién ti khi tranh chip hgp dong thong minh xay ra. Co ché gidi quyét tranh chip ngoai toa
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dn va tai tda dn ctng can duge nghién ciu ky ludng, dic biét can phdt trién cdc nguyén tic
gidi quyét tranh chip cting nhu luat mém d€ tao ra sy linh dong va hi¢u qua.

Thii tu, vé nguon luc thuc hién, can dau tu xay dung doi nga chuyén gia lién nganh,
bao gdm ci lap trinh vién hiéu phdp ly va lut su hiéu cong ngh¢. Cdc trudng dai hoc, vién
nghién ciu can duge khuyén khich dao tao chuyén sau vé luat cong nghé, phdp ly s6 va
k¢ ning s6 hdéa giao két hop dong. Co ché phéi hgp gitia cic bén bao gom doanh nghiép,
chuyén gia ky thuat, co quan quan ly nén duge khuyén khich dé tang tinh hiéu qua va giam
rdi ro van hanh hgp dong thong minh. Bén canh d6, viéc phdt trién hé sinh thdi blockchain
tuong tu nhu cdc sing kién sandbox tai Anh sé tao dieu kién cho viéc thi nghiém, dieu chinh
va phé bién mé hinh hgp dong thong minh mét cich an toan va hgp phdp. Hudng phdt
trién nay khong nhiing phit hop véi dinh hudng phit trién finfech ma con Ia co sé cho sy phit
trién cua lawtech cang nhu thi trudng dich vu phdp ly tai Viét Nam trong tuong lai gin. @
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