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Tom tat
Viéc sir dung tén qudc gia trong dang ky nhan hi¢u la van dé con nhiéu tranh ludn va chua co
cdch tiép cdn thong nhdt trong hé thong sé hiru tri tu¢. Ddy cd thé la chién luge givip doanh nghiép
ndng cao wy tin va niém tin cia nguvi tiu diing, nhung cang tiém dn nii ro phap ly, gdy nhdm
ldn vé ngudn géc, chdt luong hang héa, dich vy va ddn dén canh tranh khéng lanh manh. Trén
co s6 phdn tich cdc diéu wéc quéc té va kinh nghiém cia Lién minh chau Au, Hoa Ky, bai viét
lam 1o cdc diéu kién, gidi han phdp ly d6i véi viéc six dung tén qudc gia trong dang ky nhan hiéu.
Tt thuc tién Viet Nam, bai viét phdn tich vii ro khi trao quyén sit dung tén qudc gia cho mgt chii
thé, dac bi¢t vé doc quyén héa, kiém sodt chdt lugng va uy tin quéc gia, qua dé dé xudt hudng
hoan thién khung phap ly.
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Abstract
The use of country names in trademark registration remains a controversial issue, with no uniform
approach within the intellectual property system. While such use may serve as a business strategy
fo enhance corporate reputation and consumer confidence, it may also entail legal risks, mislead
consumers as to the origin and quality of goods and services, and result in unfair competition.
Based on an analysis of international treaties and the experience of the European Union and
the United States, this article clarifies the legal conditions and limitations governing the use of
country names in trademark registration. In the Vietnamese context, the article examines the
risks arising from granting a single entity the right to use a country name, particularly those
relating to monopolization, quality control, and national reputation, thereby proposing directions
for improving the legal framework.
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i¢éc su dung tén qudc gia trong ding ky nhian hi¢u dit ra nhiéu vin

dé phdp ly ding luu ¥, béi tén qudc gia khong chi gin vdéi ngudn géc
dia ly ma con ¢6 thé lién quan dén uy tin, hinh anh va lgi ich chung ciaa quéc
gia. Mic du cdc diéu udc quéc t&, dic biét la Cong udc Paris vé Bio ho so6
htu cong nghiép, cung cic khuyén nghi cua T6 chiic S6 huiu tri tu¢ thé gidi
(World Intellectual Property Organization, WIPO), dién hinh la Du thio sua d61
Khuyén nghi chung vé biao hé tén qudc gia (sia d6i lan hai ngay 20/3/2025)
- Revised Draft Joint Recommendation Concerning Provisions on the Protection of
Country Names (SCT/43/9 Rev.), da budc dau dua ra dinh hudng chung ve
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bido hé tén qudc gia, phdp luat va thuc tién cua cdc nudc trén thé gidi van cé su
khdc bié¢t ding ké trong cdch ti€p can va dp dung. Su thi€u théng nhit nay dit
ra yéu cau nghién ciu veé dieu kién, gidi han va co ché kiém sodt viéc st dung
tén qudc gia trong ding ky nhian hiéu, dic biét trong béi canh Viét Nam ngay
cang hoi nhap siu vao hé¢ théng thuong mai va sé huu trf tu¢ qudc t&. Trén
co s& phan tich phdp luat va thyc tién qudc té&, bai viét tap trung dinh gid thuc
trang, nhtng bit cip va rai ro tai Viét Nam, tti d6 dé xudt moét s6 dinh hudng
hoan thi¢n khung phdp ly va nang cao hi¢u qua thyc thi.

1. Quy dinh ve viéc su dung tén qudc gia trong dang ky nhan hiéu

Cdc quy dinh veé viéc st dung tén qudc gia trong dang ky nhan hi¢u dugce
dieu chinh béi cdc ditu ude qudc t€ va luat qudc gia. Cic quy dinh nay dugc
xay dung nhiam ngin chin viéc lam dung tén qudc gia din téi gay sai léch cho
ngudi tiéu dung vé nguon gdéc va chit lugng thuc su caa hang héa/dich vu,
dong thoi giup dam bdo uy tin qudc gia khéi cdc hanh vi thuong mai hda trii
phép va canh tranh khong lanh manh.

1.1. Quy dinh qudc té vé viéc st dung tén qudc gia trong dang ky nhan hiéu

Cong udc Paris va SCT/43/9 Rev. vé bdo vé tén qudc gia da dua ra cdc
nén tang phdp ly chung cho viéc bio vé cdc biéu tugng qudc gia trong dang
ky nhan hi¢u.

bieu 6°7(1)(a) Cong udc Paris (1883) vé Bio ho sé huu cong nghiép
quy dinh: “Cdc qudéc gia thanh vién cda Lién minh thoa thuin tu chéi hoac
huy bé viéc ding ky, ngin cdm bing cdc bién phdp thich hop ve viéc su
dung quéc huy, quéc ky hoic cdc biéu tugng quéc gia khdc cta cdc quéce
gia thanh vién cua Lién minh, cdc ddu hi¢u kiém tra xdc nhin hoic dam
bio chinh thic duge cdc qudc gia d6 chdp nhan, va bit cud su bit chudc nao
mang dic diém cua cua cdc ddu hiéu nay, lam nhin hi¢u hoic lam thanh
phian cda nhan hi¢u ma khong duge phép cua cdc co quan ¢6 thim quyeén”.!
Nhu vay, Diéu 6" cim cdc hanh vi ding ky va st dung trdi phép cdc biéu
tugng cua qudc gia gy hiéu [am cho cong ching. Tuy nhién, quy dinh tai
bieu 6 chu yéu dp dung cho cdc biéu tugng cia qudc gia, khong de cap
truc ti€p vin dé tén qudc gia.

Vin dé st dung tén qudc gia trong ding ky nhan hiéu xuit hién 6 hiu
hét cdc qudc gla, cdc nudc da ¢é nhung cdch thic dp dung riéng, tuy nhién
chua ¢6 van ban quy dinh chinh thidc 6 tim qudéc t€ veé vin dé nay. SCT/43/9
Rev. di dua ra nhing hudng dan bé sung vé viéc nghiém cdm st dung tén
quéc gia trong nhan hiéu gy hi€u Iam cho nguoi tiéu dung hoic lgi dung
uy tin qudc gia din tdi hanh vi canh tranh khong lanh manh. Trudc tién,
SCT/43/9 Rev. dinh nghia “tén qudc gia” (country name) bao gom: “tén
chinh thuc, tén viét tit, ban dich, phién am, tén goi, ma qudc t&, chu viét tit
chudn va tinh tii cho nhiting tén nay cta cdc quéc gia thanh vién”.? Cdc quéc
gia thanh vién cuaa WIPO phai bio v¢ tén quoc gia khéi nhting ddu hiéu gay

1 bieu 6*(1)(a), Cong udc Paris vé Bao ho sé huiu cong nghiép nam 1883,
2 Khodan 5 Pieu 1 Tai lieu SCT/43/9 Rev. caa Uy ban Thuong tric vé Luat Nhan hi¢u, Kiéu ding cong
nghi¢p va Chi din dia ly (WIPO), 2020.
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xung dot, trong trudng hgp nay la nhtng diu hi¢u gy hiéu [am hoac lua déi
cong ching vé ban chit, chit lugng va/hoic nguodn géc dia ly cua hang héa
hoic dich vu.

Nhu vay, cdc doanh nghiép vin c¢6 thé si dung tén qudéc gia trong nhin
hi¢u cia minh, song phai ddm bio khong din tdi nhting sai léch va hiéu [am
vé nguodn gdc, tinh chit, chit lugng hang héa/dich vu cho nguoi tiéu dung. Su
khdc biét vé muic do ro rang trong quy dinh vé bao ho nay cang din dén nhing
tranh chdp trong thuc t€ vé viéc st dung tén qudc gia cho muc dich thuong
mai. Do d6, cdc qudc gia phai xay dung cdc co ché phdp ly ho tro - dac biét 1a
chi din dia Iy hoic cdc quy dinh vé cdc loai nhin hiéu cong dong khdc.” Bén
canh dd, cdch hiéu va giai thich cdc quy dinh cua cdc dieu udc qudc t€ cung
c6 su khdc biét 6 modi qudc gia. Mot s6 quic gia sé st dung cdc bién phdp gidi
thich va dp dung phdp luat nghiém ngit hon thong qua viéc mé rong pham vi
nghiém cim dd61 véi cdc hanh vi lam dung trdi phép tén qudc gia vi muc dich
thuong mai. Mot s6 qudc gia khdc dp dung bién phdp ngugc lai, mién la cdc
doanh nghié¢p dam bao vi¢c st dung nay khong din tdi cdc hé qua nhu gay hiéu
sai léch vé nhan hiéu.

Dé khic phuc vin dé nay, Dieu 5 SCT/43/9 Rev. quy dinh cdc trudng
hop co quan s6 htu tri tué qudc gia ¢é thé chdp nhan viéc ding ky nhan hiéu
cé tén quoc gia, bao gom:*

(i) Néu don ding ky nhian hi¢u dugc ho trg bang tai liéu chiing cui ching
minh hang héa hogc dich vy ma nhian hi¢u duge dé xuidt ding ky c6 nguon géc
tii qudc gia duge néu trong nhan hié¢u;

(i) Néu don diang ky nhan hi¢u dugce hé trg bing tai liéu chiing cu vé su cap
phép ctia co quan c6 thim quyén (néu cd) cua qudc gia thanh vién ¢6 lién quan;

(iii) Néu don dang ky nhan hi¢u dugce héd trg bing tai liéu ching cu vé
viéc nguoi nop don tuan tha luat quéc gia va/hoic chinh sich lién quan dén
viéc st dung tén qudc gia cia qudc gia thanh vién ¢ lién quan dugc néu trong
nhin hiéu;

(iv) Néu ngudi nép don cé bing ching ching minh ring tén quéc gia
dugc st dung trong nhan hi¢u ¢é y nghia thu cdp khong mang y nghia chi dian
nguodn goc dia ly va nhan hiéu khong ¢é kha nang gay hiéu [im hoic lua déi
cong ching vé ngudn géc ctia hang héa va/hoic dich vy ma nguoi nop don
dé xuit ding ky;

(v) Néu ngusi nop don ¢6 biang ching ching minh ring dé la nhan hi¢u
ndi ti€ng va khong cé kha ning gay hiéu [im hoic lua déi cong ching veé
ngudn gdc cia hang héa va/hoic dich vu ma ngudi nop don dé xuit dang ky.

C6 thé thay, WIPO va cdc qudc gia thanh vién da va dang né luc bé sung,
stia d61 cdc quy dinh con thi€u tinh chit ché, chua ¢6 sy ddong nhit trong cich

3 Dev S. Gangjee, “Quibbling siblings: Conflicts between trademarks and geographical
indications”, Chicago-Kent Law Review, Vol. 82(3), 2007, tr. 1253-1291; Roland Knaak, “Geographical
indications and their relationship with trade marks in EU law”, IIC - International Review of Intellectual
Property and Competition Law, Vol. 46, 2015, tr. 843-867. DOI: https://doi.org/10.1007/s40319-
015-0393-1.

4 biéu 5 Tai liéu SCT/43/9 Rev., WIPO.
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ip dung, tung budc hoan thién khung phdp ly vé bao ho nhan hi¢u, dic biét
la viéc su dung tén quéc gia trong ding ky bao hé nhan hi¢u. Tuy nhién, cdc
khuyén nghi nay cha yéu danh cho viéc diang ky theo hinh thiic nhan hié¢u
thong thuong. Viéc st dung tén quéc gia dé ding ky vdi cdc loai hinh nhan
hi¢u cong dong, cu thé 1a chi din dia Iy hay nhan hiéu tap thé, nhin hi¢u ching
nhan dé dung cho mét cong dong nha san xuit kinh doanh chua dugce nghién
ciu va dé cap tdi.

1.2. Quy dinh ciia Viét Nam vé viéc sit dung tén quéc gia trong dang ky nhan hiéu

Nhan hi¢u dugce coi la ¢6 kha nang phan biét néu dugce tao thanh tii moét
hoic mot s¢ yéu t6 dé nhan biét, dé ghi nhd hoic tu nhitu yéu t8 két hop
thanh mot téng thé dé nhan biét, dé ghi nhdé va khong thuoc cdc trudng hop
quy dinh tai khodn 2 Bi¢u 74 Luat Sé hau trf tué nim 2005 (sua déi, bé sung
niam 2009, 2019, 2022, 2025) (viét tit 1a Luat SHTT nam 2005).° Bén canh dé,
bitu 73 quy dinh cdc ddu hiéu khong dugc bdo ho véi danh nghia nhan hiéu,
cu thé 1a cdc ddu hi¢u trung hoic tuong tu dén muc giy nhim lan vdéi qudc
ky, qudc huy, qudc ca nudc Cong hoa xa hoi cha nghia Viét Nam va cua cdc
nudc, qudc t&€ ca. Quy dinh nay giéng vdi quy dinh tai Piéu 6*" cua Cong udc
Paris, trén co s6 bao ho cdc biéu tugng ctia qudc gia khéi viéc bi su dung trii
phép vi muc dich thuong mai.

Quy dinh tai Biéu 87 Luat S6 huiu tri tué¢ 2005 (sia d6i, bé sung nam 2009,
2019, 2022, 2025) deé cap cdc dia danh, ddu hi¢u chi nguon géc dia ly la diac san
dia phuong cua Viét Nam khi ding ky phai dugc co quan nha nudc ¢6 thim
quyén cip phép. Va quy dinh nay khong bao gobm vin dé tén qudc gia “Viét
Nam”, tuy nhién cho dén nay khong mot doanh nghié¢p hoic cd nhan Viét Nam
nao dugce cdp quyeén su dung mang tinh doc quyeén (loai trit chu thé khic) d6i véi
tén quéc gia Viét Nam bang viét day du hay viét tit. Can luu y rang, khdc véi dia
danh chi ngudn géc dia ly ctia dic san dia phuong, vén do Uy ban nhan dan cip
tinh cho phép su dung theo Piéu 87 va bieu 11 Luat S6 huu tri tu¢ 2005 (sta
déi, b6 sung nam 2009, 2019, 2022, 2025), tén qudc gia gin lién véi chu quyén
va uy tin qudc gia. Trén tinh than nguyén tic Nha nudc théng nhit dai dién cha
s6 htiu d61 vdi tai san cong (Piéu 53 Hién phdp nim 2013, stia d6i, b6 sung nim
2025), tham quyén cho phép st dung tén qudc gia “Viét Nam” lam nhan hiéu
thu¢c vé Chinh phu, khong thudc thdm quyén cua chinh quyén dia phuong.
Trén thuc t& viéc cho phép st dung tén “Viét Nam” hién dugce thuc hién thong
qua c¢o ché€ nhan hiéu ching nhan mang tinh céng dong, do Chinh phu (thong
qua Vin phong Chinh phu) chidp thuin va Cuc S6 huu trf tu¢ cidp Gidy chiing
nhan dang ky, thay vi trao quyén doc quyén cho moét cha thé tu nhan.°

5 Truong Pai hoc Luat Ha Noi, Gido trinh Ludt Sé hiu tri tu¢ Viét Nam, do Phung Trung Tap chu bién,
Nxb. Cong an nhan dan, Ha Noi, 2021 (tdi ban 2024), tr. 125-127.

6 Pieu 53 Hién phdp nudc Cong hoa xa hoi cha nghia Viet Nam nam 2013 (stia d6i, b sung nam 2025);
Ditu 198 Bo luat Dan sy nim 2015 quy dinh Nha nudc Cong hoa xa hoi cha nghia Viét Nam 1a dai
dién, thuc hién quyén cua chua sé htu d6i véi tai san thuoc sé hiiu toan dan; Nguyén Ngoc Bao Tran,
“Xung dot quyen gita chi din dia Iy va nhan hi¢u - Kinh nghiém tit vy viéc thuc tién”, Tap chi Cong
Thuong, s6 7, 2023, https://tapchicongthuong.vn/xung-dot-quyen-giua-chi-dan-dia-ly-va-nhan-hieu-
kinh-nghiem-tu-vu-viec-thuc-tien-105473.htm, truy cap ngay 14/4/2025.
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Déi véi trudng hop can st dung tén Viét Nam dé dang ky dudi danh nghia
nhan hiéu cong dong cho mot nganh hang da duge dé cap va tam thoi dieu
chinh theo tiing truong hop cd biét; cu thé 1a trén co sé dé xuit cua Bo Nong
nghiép va phit trién nong thon, ngay 15/9/2017 Chinh phu ban hanh Nghi
quyét s6 91/NQ-CP ve viéc cidp phép st dung diu hié¢u chi dan nguon géc dia
ly thu¢c pham vi quéc gia dé thuc hién thua tuc ding ky nhin hiéu ching nhan
Gao Vi¢t Nam 6 nudce ngoai theo quy dinh ctia cdc qudc gia d6 vé thim quyeén
cho phép st dung tén qudc gia lam nhan hi¢u.

2. Thuc tién qudéc té€ vé bao ho nhan hi¢u co chua tén qudc gia

Quy dinh vé tén qudc gia trong ding ky nhan hi¢u c¢é su khdc biét giva
cdc khu vyc phdp ly. Mot s6 khu vuc ¢6 hé théng s6 htiu tri tué phdt trién néi
chung va nhan hiéu néi riéng nhu Lién minh chau Au (European Union, EU) va
Hoa Ky da thiét lap co s6 phdp ly ro rang d€ tii ch6i ding ky hoiac vo hi¢u hod
viéc lam dung tén qudc gia trong dang ky nhan hiéu. Bén canh d6, cdch tiép
cAn cua cdc qudc gia lién minh nay cung dit nén ting cho viéc cin bang giva
lgi ich ctia doanh nghiép, dic biét trong xay dung va duy tri uy tin cua nhin
hi¢u vdi loi ich, uy tin quéc gia va bio vé nguoi tiéu dung khoi cdc hanh vi lua
déi va canh tranh khong lanh manh.

Tai EU, vi¢c st dung tén qudc gia trong ding ky nhian hi¢u chu yéu
dugc diéu chinh béi Quy ché nhian hi¢u cta EU (EU Trademark Regulation,
EUTMR). biéu 7(1)(g) quy dinh nhung ddu hi¢u lua déi cong ching, vi du
vé ban chit, chit luong hoic nguon géc dia ly cua hang hdéa hoic dich vu sé
khong dugce cdp phép ding ky dudi danh nghia nhan hiéu.” Piéu nay dim bao
ring ngudi tiéu dung sé khong bi hiéu [am hoac lua déi vé nguon g6ce thuc su
cua san phim. Vi du, thuat ngti “Italian Leather” dugc dit cho mét nhian hi¢u
kinh doanh san phim da khéng cé nguodn géc tii nudc Y sé khong duge cip
phép ding ky nhan hi¢u. Ngugc lai, thuat ngu “SwissTech” dugce st dung cho
nhin hi¢u kinh doanh dich vu phin mém ¢6 nguon géc tii Thuy Si ¢6 thé duge
chdp nhan.

Bén canh dé, Biéu 7(1)(c) cung ngin chan viéc ding ky cdc nhan hi¢u chi
bao gdm cdc ddu hiéu hoic chi din vi muc dich thuong mai dé chi loai, chit
lugng, s& luong, muc dich su dung, gid tri, ngudén gbc dia ly hoic thoi gian
san xudt hang héa hoic cung cdp dich vy, hoic cic dic diém khdc caa hang
héa hoic dich vy.* Nhu vay, tén qudc gia khong thé duge dang ky lam nhin
hi¢u néu nhan hi¢u ding ky chi bao gom tén qudéc gia hoic chi chia nhing
dac diém thudng gin lién véi quéc gia d6. Tuy nhién, néu di dat duge tinh
phan bi¢t thong qua qud trinh su dung hang héa/dich vu caa khdch hang hoic
khong mo ta truc ti€p hang hda/dich vu thi nhin hiéu dé vin ¢6 thé duge
bdo hé dudi danh nghia nhan hi¢u theo Piéu 7(3) cia EUTMR. Vi dy, néu
mot tén goi dia ly ¢ y nghia thu cdp 1a tén moét thuong hi¢u (tdc 1a nguoi tiéu

7 biéu 7(1)(g) Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017

on the European Union trade mark.
8 bieu 7(1)(c) Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017
on the European Union trade mark.
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dung c6 thé lién tuéng véi mot doanh nghiép cu thé thay vi [a ngudn géc dia
ly cta san phim/dich vu d6) thi ddu hi¢u nay cé thé duge bao ho dudi danh
nghia nhan hi¢u. Thuat ngti “Swiss” vé ban chit thuong dugc lién tudng tdi dit
nudc “Thuy Si” nhung “SwissAir” 1ai dugc khdch hang biét dén 1a tén ctia mét
hang hang khong. Trong trudng hop nay, “SwissAir” da ¢é dugce tinh phan biét
thong qua qud trinh st dung dich vu cua khdch hang, nén ¢6 thé dugc bio ho
vdi danh nghia nhan hi¢u.

Tinh hudéng thuc t&: Iceland Foods Ltd. v Iceland 1a mot vu viéc tiéu biéu
lam ro cdch ti€p can cua EU d61 vdi viée su dung tén qudc gia trong ding ky
nhin hiéu. Iceland Foods Limited 1a mot chudi siéu thi thuoc sé htiu tu nhan
cua doanh nhan Malcolm Walker va tip doan diu tu Brait cia Nam Phi. Nam
2014, Iceland Foods Ltd. da ding ky nhan hi¢u dang chii tai Vuong quéc Anh
cho 21 nhém hang hda/dich vy, bao gom cd, thit, nudc tinh khiét, my pham...
Nhin hi¢u chii “Iceland” cung da dugc dang ky tai Co quan Sé htu trf tu¢
Lién minh chau Au (European Union Intellectual Property Office, EUIPO) vao
nim 2014 vdi danh nghia 1a nhan hi¢u EU d61 véi 08 nhém hang héa/dich vy,
bao gdm cdc nhom tii s6 29 dén 32 va 35.

Iceland Foods Ltd. da “tich cuc theo dudi va thing nhiéu vu ki¢n chéng
lai cdc cong ty cua Iceland st dung tén qudc gia “Iceland” trong ding ky bao
h¢ nhan hiéu, ngay ca d6i vdéi nhung doanh nghi¢p khong kinh doanh hang
hda/dich vu gidng véi Iceland Foods” (theo Bo Ngoai giao Iceland),’ tao ra
lgi th€ doc quyén thuong mai vé tén qudc gia d61 véi mot lugng 1dn hang
héa/dich vu. Doanh nghi¢p nay thim chi con phian déi vi¢c dang ky d6i
vo1 “Inspired by Iceland” - chuong trinh xay dung thuong hiéu qudc gia dugce
Chinh phu Iceland tai tr¢ va ching thyc mét phan. Bo Ngoai giao Iceland va
Business Iceland (Islandsstofa) da nop don yéu ciu huay hiéu luc nhan hiéu chu
EU “Iceland” lén EUIPO vdi ly do nhan hi¢u nay mang tinh mo6 ta, thi€u tinh
khdc biét va giy cin tré cho cdc cong ty cua nudc nay quang bd hang hda va
dich vu ra nudc ngoai.

Gi6ng nhu nhiéu qudc gia khdc, khung phdp ly vé bio h¢ nhan hi¢u cua
Iceland cung thé hién su bio h¢ mang tinh gidn ti€p d6i véi tén quéc gia. Vu
viéc nay cho thidy cdc quy dinh phdp ly hién tai duong nhu chua thuc su du
chit ché dé ngian chin cdc tinh huéng lam dung tén qudc gia trong ding ky bao
ho nhin hi¢u, din té1 tinh trang canh tranh khong lanh manh va déc quyén
thuong mai. Muc dich caa Chinh phu Iceland khi d¢ don khi€u nai léen EUIPO
la dé bao v¢ cho cdc doanh nghi¢p cua nudc ho d6i véi viee st dung tén qudc
gia trong dang ky bao ho nhian hié¢u, thuc ddy quang bd hang héa/dich vu cua
Iceland ra thi truong quéc t€, dong thoi ngin chin hanh vi d6éc quyén tén qudc
gia va canh tranh khong lanh manh. Tuy nhién, moét vin dé ding lo ngai la cdc
tha tuc d¢ nghi huay bo hiéu luc ctia moét ding ky nhan hiéu thuong mait rit
nhi¢u thoi gian. Thu tuc phdp ly kéo dai cung véi su phét trién nhanh cua mot

9 Ministry for Foreign Affairs of Iceland, “EUIPO’s Grand Board rules in favour of Iceland”, 2022, https://
government.is/news/article/2022-12-22-EUIPOs-Grand-Board-rules-in-favour-of-Iceland/, truy cap
ngay 14/4/2025.
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s& thi trudng, chu sé htu cia nhan hi¢u vi pham ngay cang ¢6 co héi mé rong
quy mo6 kinh doanh, chiém thi phan Ién hon trén thi truong, gay khé khin cho
qud trinh gidi quyét tranh chap.'

Trong hai phdn quyét ngay 15/12/2022 déi véi vu Iceland Foods Ltd. v
Islandsstofa (s6 R 1238/2019-G) va vu Iceland Foods Ltd v Icelandic Trademark
Holding ehf (s6 R 1613/2019-G), Hoi dong phuc thim cua EUIPO di xdc
nhin ring nhan hi¢u cht EU ICELAND va nhin hiéu hinh két hgp thuat
ngti “ICELAND” da dugc dang ky trdi véi Pieu 7(1)(c), EUTMR. Theo d6,
bieu 7(1)(c) cdm viéc ding ky cdc nhan hi¢u chi bao gom cdc ddu hiéu hoic
chi din vi muc dich thuong mai d€ chi loai, chit lugng, s6 lugng, muc dich su
dung, gid tri, nguon gdc dia ly hoic thoi gian san xuidt hang héa hoidc cung cip
dich vy, hoic cdc dac diém khdc cta hang héa hoic dich vu. Ca hai nhian hiéu
nay déu dugc ding ky dudi tén chudi siéu thi cia Vuong quéc Anh “Iceland
Foods Ltd”.

Khi dua ra quyét dinh, Hoi dong phic thim di cin cd, cung véi cdc
cin cu khdc, vao phin quyét mang tinh budc ngoit trong vu Windsurfing
Chiemsee Produktions v. Boots (s6 C-108/97), trong d6 xdc nhan ring tén dia
ly vé nguyén tic c6 thé duge ding ky bao ho vdi danh nghia nhan hié¢u theo
bieu 7(1)(c), n€u tén dia ly trong nhan hiéu: (i) khong duge cong ching cé
lién quan biét dén va lién tudng té1 mot dia di€m dia ly nhit dinh, hoic (i1)
“ban chidt” cuaa dia danh dugc chi dinh khong khién cong chung hiéu sai
lé¢ch vé nguon gbc cua hang héa/dich vu. Bén canh d6, khi dinh gid tinh
chidt mo ta cua nhan hi¢u chda tén dia ly, khdi niém “lgi ich cong cong” la
co sé cua Pieu 7(1)(c) cang dugc xem xét, vi viéc chip nhian ding ky nhan
hi¢u ddong nghia véi viéc cdp cho chu s6 htu quyén st dung doéc quyén nhian
hi¢u da dang ky." Do dé, viéc huy ding ky nhin hi¢u “ICELAND” thuéc
sé huu cua Iceland Foods Ltd. Ia can thié€t d¢€ dam bdo chi din dia ly (trong
trudng hgp nay Ia tén qudc gia) vin ¢ thé duge si dung rong rii béi cdc
doanh nghiép Iceland khi miéu td nguon géc thuc su caa hang héa/dich vu.
Hon thé, Iceland dugc biét dén 1a mot qudce gia nim 6 chau Au vé mit dia
ly, dong thsi la mét quéc gia thanh vién thuoc Khu vuc kinh t€ chau Au
(European Economic Area, EEA) va la d61 tdc kinh t€ quan trong cua EU. Vi le
nay, khong giéng nhu cdc khu vuc dia ly nho hon thuong chi dugce biét dén
trong pham vi dia phuong, “Iceland” dugc két luan la c6 d6 nhan dién cao
déi véi cong ching lién quan.'” V6i cdc yéu t6 trén, Hoi dong phuc thim
EUIPO da bdc don khdng cdo cua Icelands Foods Ltd. va giti nguyén phdn
quyét cta Ban huy bd (Cancellation Division) nim 2019, két luan ring nhian

10 Standing Committee on the Law of Trademarks, Industrial Designs and Geographical Indications
(WIPO), Document SCT/37/9, 2017, tr. 18-19.

11 Alberto Ribeiro de Almeida & Suelen Carls, “The criteria to qualify a geographical term as generic:
Are we moving from a European to a US perspective?”, IIC - International Review of Intellectual
Property and Competition Law, Vol. 52(4), 2021, tr. 444-467, https://doi.org/10.1007/s40319-021-
01045-x.

12 Sasha Muscat, “Iceland Foods loses latest round in its ongoing trademark battle with the country
Iceland”, Chambers and Partners, 2025, https://chambers.com/articles/iceland-foods-loses-latest-round-
in-its-ongoing-trademark-battle-with-the-country-iceland, truy cap ngay 14/4/2025.
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hi¢u “ICELAND” (bao gobm nhin hi¢u chu va nhan hi¢u hinh két hgp thuat
ngt “ICELAND?”) la nhan hi¢u mang tinh mo ta va khong c¢é tinh phan biét.
Do dé, EUIPO quyét dinh hay dang ky hai nhan hiéu nay va xéa khoi s6
ding ba nhian hi¢u EU.

Phdn quyét nay khing dinh lap trudng cia EU trong viéc ngin chin
tinh trang tu nhin héa hoic déc quyeén tén qudc gia trong ding ky nhan
hi¢u, chong lai hanh vi canh tranh khong lanh manh, dong thoi dam bio
ring tén qudc gia van ¢6 thé dugce st dung néu thdéa min cic quy dinh tai
EUTMR.

O Hoa Ky, cic ditu khoin vé bio ho tén quéc gia trong ding ky nhan
hi¢u dugc quy dinh tai Pao luat Lanham, cu thé tai Muc 2(e)(3) (15 U.S.C.
§ 1052(e)(3)). Pi¢u khoin nay néu ro6 nhin hiéu duge stt dung trén hoic lién
quan dén hang héa ctia ngusi nop don dang ky mo ta sai 1éch vé mat dia ly cuaa
hang hdéa.” Quy dinh nay dim bio ngudi tiéu dung sé khong bi nham lan ve
nguodn gdc thuc sy cua hang héa. Pé xdc dinh mot nhian hiéu ¢6 thuoc truong
hop bi tu ch6i bao hé nay hay khong, Co quan Sdng ché va nhan hiéu Hoa Ky
(USPTO) va toa dn dp dung 03 tiéu chi, gom:

(1) y nghia chinh caa nhan hi¢u la vi trf dia ly dugc biét dén rong rai;

(i) hang héa hoic dich vu ¢6 nguon géce ti dia diém duge xdc dinh trong
nhin hiéu, va

(iii) ngusi mua ¢6 thé tin raing hang héa hoic dich vu ¢é ngudn gdce tit vi
tri dia ly dugc xdc dinh trong nhan hié¢u."

Néu nam trong cdc dieu ki¢n nay, nhan hiéu sé bi coi la mo ta sai lech ve
mat dia ly va bi ti chdéi cdp phép.

Khic véi EU, Hoa Ky tip trung vao nhan thic cua nguoi tiéu dung veé
hang hda va dich vy. Quy trinh 03 budc xét duyét dua trén nhan thudc cua
nguoi tiéu dung vé nhan hi¢u tuy thé hién sy linh hoat nhung mang tinh cha
quan, do dé can tham khio y kién cta chuyén gia d€ dua ra quyét dinh cuéi
ciing vé vi¢c chidp nhan hay tu chéi don ding ky nhan hi¢u c¢é chua tén quéc
gia. Hoa Ky da can bing gitia quyén d6i véi nhan hi¢u va Igi ich cia ngusi
tiéu dung, dam bdo ring cdc dia danh néi ti€ng va tén qudc gia khong bi doc
quyén thuong mai va cdc dia danh it dugc biét dén c6 thé dugce bao hé trong
cdc trudong hop cu thé. Cdch ti€p can nay mé ra mét hudng gidi quyét linh hoat
hon, khi nhan thic ctia ngusi tieu dung cé thé duge tham khio dé cai thién
khung phdp ly vé tén qudc gia trong ding ky nhan hi¢u.

3. Thuc trang si dung tén qudc gia trong dang ky nhan hi¢u tai Viet
Nam

Nhu trén da trinh bay, hién nay viéc stt dung tén qudc gia, cu thé Ia chi
Viét Nam d€ ding ky lam nhin hiéu chua ¢6 quy dinh cuy thé. Tuy nhién, trén
thuc t€, nhu ciu cta doanh nghié¢p 1a rit 16n trong st dung cha Viét Nam dudi
cdc hinh thuc day du, viét khong ddu hay viét tit. Thyc tién xt ly hién nay

13 Section 2(e)(3) (15 U.S.C. § 1052(e)(3)), US Lanham Act 1946.
14 United States Patent and Trademark Office (USPTO), Trademark Manual of Examining Procedure (TMEP),
7th edn, § 1210.01(a), tr. 887.
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d61 véi cde don ding ky nhan hi¢u ¢6 chua chi Viét Nam nhu sau: Nhan hiéu
dugc bao ho tong thé, khong bio ho riéng cha Viét Nam vdi dieu kién cic yéu
t6 con lai cdu thanh nén nhan hiéu ¢6 kha niang phan bi¢t.” PBidu nay ¢ nghia
la khong mét cd nhan hay doanh nghiép nao dugc phép doc quyeén st dung chu
Viét Nam cho san phim, dich vu ma ho cung cip.

Hién nay ¢6 nhan hiéu Gao Viét Nam va cao su Viét Nam duge Cuc Sé
huu trf tué¢ cdp Gidy ching nhan ding ky nhan hi¢u ching nhan dya trén vin
ban cua Van phong Chinh phu cho phép st dung tén qudc gia “Viét Nam”
dé ding ky nhan hi¢u.'® Thuc t€ phdt trién thuong hi¢u quéc gia, thuong hi¢u
nganh 6 Viét Nam thoi gian qua cang cho thdy cdc sin phim qudc gia, sin
phidm chu luc cua nganh ¢6 nhu ciu ding ky nhian hié¢u la tén qudc gia d€ ting
uy tin va 1a chién lugc phdt trién cta cdc nganh chu luc, vi dy nhu: G Viét
Nam, Mic ca Viét Nam...

Viéc cdp dang ky nhin hi¢u tén quéc gia Viét Nam hién van dang tiép tuc
dugc nghién ciu dé c6 dinh hudng va quy dinh cy thé. Tuy nhién, viéc cip
doc quyeén st dung tén qudc gia Viét Nam cho mot nganh hang can than trong
boi viéc nay sé anh hudng tdéi viéc cdc doanh nghi¢p khdc su dung chu Viét
Nam vdi chi dan trung thuc..

4. Mot s6 de xudt, kién nghi

Trén co sé kinh nghiém qudc t&€ da phan tich tai Muc 2 va thuc trang tai
Viét Nam néu 6 Muc 3, phin nay dé xuit moét s6 ki€n nghi nhim hoan thién
khung phdp ly va nang cao hi¢u qua bido ho tén qudc gia trong ding ky nhian
hié¢u, tap trung vao ba nhém vin d¢ sau:

Thit nhdt, tdc dgng ciia viéc trao quyén sir dung déc quyén tén quéc gia cho mgt
nganh hang can dugc xem xét mot cdch toan dién trén cd hai mdt lgi ich va han ché.
D€ hoan thién khung phdp 1y, can phan tich viéc si dung tén qudc gia tii géc
do muc dich, ¥ nghia cia nhu ciu st dung cht Viét Nam nhu moét nhan hi¢u
hoic la mot yé€u t6 cdu thanh trong nhan hi¢u. Viéc cdp phép chu Viét Nam
st dung lam nhan hiéu cho moét nganh hang sé gitip nang tim thuong hiéu
quéc gia cho san phim cua nganh d6 trén thi trudng qudc t&, vdi sy cam két
va dam bdo chit lugng dong bo, gidp ting kha ning canh tranh va c6 thé tap
trung nguodn luc cho viéc quing bd, ti€p thi cid trong nudc va nudc ngoai.
Mot nganh hang hoic mot dong san phdm chu lyc caa Viét Nam néu duge
doc quyeén ding ky chu Viét Nam lam nhan hi¢u thi cang tao siic manh cong
huéng thuong hiéu, két hgp uy tin quéc gia véi san phim cu thé, tao dung
dugc nhan hi¢u manh ngay tti dau. Bén canh d6 c¢6 thé tip trung nguon luc
dau tu, ti€p thi, kiém sodt chit lugng dong déu ti mot dau mdai trdnh phan
tdn quan ly. Pic biét v4i cdc san phidm noéng san, thuc phim rit can c6 cdc
thuong hiéu gin véi tén qudéc gia, véi tén qudéc gia sain phim c6 thé dugce

15 Nguyén Khdnh, “Bao ho nhan hi¢u ‘Ngoi nha ca phé’ ¢d that su thuoc vé The Coffee House?”, Tap chi
Kinh t¢ Sai Gon, 2025, https://thesaigontimes.vn/bao-ho-nhan-hieu-ngoi-nha-ca-phe-co-that-su-thuoc-
ve-the-coftee-house/, truy cap ngay 16/04/2025.

16 Vin phong Chinh phu, Céng vin s¢ 1422/VPCP-KGVX ngay 17/02/2017 vé viéc st dung tén qudc gia
“Viét Nam” trong nhian hi¢u ching nhan “Cao su Viét Nam”.
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dinh vi 6 phan khuc cao hon, thu dugc gid tri gia ting cao.'"” Mot nhan hi¢u
déc quyeén dugc ding ky sé dé dang thuc thi quyén hon so vdi viéc nhiéu
don vi cung stt dung tén qudc gia mét cdch tu phdt va ciung sé tao dung dugc
do6 tin cdy cho cdc nha diu tu trong va ngoai nudc dau tu vao nganh hang dé.

Tuy nhién, mit trdi cta viéc cidp phép doc quyeén st dung tén qudc gia cho
mot nganh hoic mét dong san phidm sé din tdi nguy co doc quyén héa, han
ch€ canh tranh, cic doanh nghi¢p khic trong nganh khong duge cdp phép cé
thé bi thiét thoi, khé khan trong viéc xay dung thuong hi¢u riéng. Khé khin
trong viéc lya chon déi tugng duge cdp phép: tiéu chi lya chon, tinh minh
bach, cong bing la thdch thic I6n. Ruai ro vé quan ly chit lugng: Néu don vi
dugc cdp phép khong dim bio duge chit lugng dong déu cho tit ci sin phim
mang nhan hiéu, uy tin cta cd tén quéc gia gin vdi sin phdm d6 sé bi dnh
hudéng nghiém trong. Va pham vi bdo h¢ va tinh dai dién cung can dugc quan
tim vi néu dugce cdp doc quyeén tén qudc gia cho mot sin phim thi can ¢d sy
dai dién cho toan bé chit lugng va sy da dang cua mét nganh hang qudc gia.
Viéc gin chit véi moét cha thé doc quyen cd thé lam giam tinh linh hoat va kha
ning thich tng cua nganh hang trudc bién dong thi trudng.

Thit hai, cdn hoan thién khung phdp ly va ndng cao nang luc thuc thi trong nudc dé
tao co s qudn ly va bdo vé thuong hiéu qudéc gia. Trén co s6é kinh nghi¢m qudc t&
va thuc tién cua Viét Nam, nhim didm bdo ton trong lgi ich cong dong va thuc
day phdt trién thuong hi¢u qudéc gia, cin ¢6 quy dinh va hudng dan ro6 rang hon
trong viéc su dung tén qudc gia dé€ dang ky lam nhan hi¢u. Trudng hop su dung
va cip phép tén qudc gia lam nhan hiéu can tuan thu cdc nguyén tic théng nhit.
Vi du, kinh nghiém ciaa EUIPO la can xdc dinh viéc nguoi tiéu dung ¢ du kha
ning d€ nhan ra tén quéc gia dé khong va san phidm, dich vu ding ky c6 lién
quan dic biét té1 qudc gia khong. Pong thoi, xdc dinh réo danh muc cdc loai hinh
st dung tén quéc gia, vi du nhu tén day da, tén viét tit, tén ti€ng Anh...

Viéc tiép tuc hoan thi¢n khung phdp ly va ban hanh cic vin ban hudng
dan thi hanh chi ti€t vé viéc thim dinh cdc ddu hiéu ¢6 chua tén quéc gia trong
diang ky nhan hi¢u 1a yéu cau cip thiét, trong dd, cdc tiéu chi nhu “mang tinh
mo ta”, “gay hiéu sai l¢ch cho ngudi tiéu dung” can tiép tuc duge bé sung lam
6. Cuc S6 hou trf tué ¢6 thé can nhic thiét k€ s6 tay hudng din thim dinh
VA1 cdc tiéu chi, vi du cu thé, mo td nhting tinh huéng dién hinh trong ding
ky nhan hiéu va phuong phdp xu ly, dam bdo tinh théng nhit trong qud trinh
thim dinh. Pong thoi, cic quy dinh vé dinh gid tinh phan biét thong qua qud
trinh st dung cia nguoi tiéu dung véi cdc tiéu chi cy thé vé mic do, pham vi,
thoi gian st dyng,v.v... cang can dugc bd sung, tao co s6é phdp ly viing chic
cho hoat dong ding ky va thdm dinh nhan hiéu.

Ngoai ra, viéc st dung tén qudc gia trong tong thé chung nhan hié¢u (thuong
Ia yé€u t6 bi loai trit khi bao ho moét nhian hiéu tdng thé) cung can cé nhing
hudng din théng nhit va dugc chu trong trong thuc thi quyén, can cé xu ly

17 Peeter W.]. Verlegh & Jan-Benedict E. M. Steenkamp, “A review and meta-analysis of country-of-origin
research”, Journal of Economic Psychology, Vol. 20(5), 1999, tr. 521-546, https://doi.org/10.1016/S0167-
4870(99)00023-9.
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nghiém minh trong vi¢c phdt hién si dung tén qudc gia Viét Nam trong cdc
nhan hié¢u cua nudc ngoai. Cdc co quan thuc thi ¢6 thé can nhic xay dung co sé
du liéu s6 vé cdc truong hgp xAm pham quyén, cdc tranh chip lién quan dén viéc
st dung tén qudc gia trong dang ky nhian hi¢u da dugce gidi quyét dé tao tién de
vé mit phdp ly va ngin chin hi¢u qui cic vu viéc tuong tu xay ra trong tuong
lai. Song song vdi xay dung va hoan thi¢n cdc vin ban hudng dan chi tiét vé viéc
tham dinh nhan hi¢u, vié¢c ning cao nang luc caa thim dinh vién la can thiét dé
dam bdo tinh théng nhit trong co s6 phdp ly va thuc tién thi hanh.

Thit ba, cdn ddy manh hop tdc va bdo h¢ qudc té vé tén qudc gia va chi ddn dia
ly. Viet Nam can chua dong dam phdn va ky két cdc hi¢p dinh song phuong
va da phuong vé bao hé chi dan dia ly va tén qudc gia, dic biét la véi cdc doi
tdc chién lugce toan dién nhu Trung Qudc, Hoa Ky, Han Qudc, Nhat Bén,
Singapore. Theo d6, nudc ta can tich cuc tham gia vao qud trinh xiy dung va
hoan thién cdc ditu udc qudc t€ vé bio ho tén qudc gia, dién hinh la tham
gia déng gdép vao sua d6i va hoan thién cic Khuyén nghi chung cua WIPO veé
bio ho tén qudéc gia, chi dan dia ly trong ding ky nhan hi¢u, nhim bio dim
quyén lgi cua cic doanh nghi¢p Viét Nam va ning cao uy tin cta Viét Nam
trén truong quoc té.

Toém lai, viéc st dung tén qudc gia trong dang ky nhan hi¢u dit ra yéu
cau can bang hai hoa gitia ba nhém 161 ich: 161 ich ctia doanh nghiép trong xay
dung thuong hiéu, 161 ich cua nguoi tiéu dung duge bao vé khoi sy nham lan,
va lgi ich, uy tin cia qudc gia. Trén co s6 ti€p thu kinh nghiém qudc t€ va xuit
phdt tui thuc tién trong nudc, viéc hoan thién khung phdp ly theo hudng vira
bio ho hi¢u qué tén qudc gia, vita bio dim quyén tiép can cong bing ctia cong
dong doanh nghiép sé gép phin niang cao vi thé€ va sic canh tranh cua hang
héa, dich vu mang thuong hi¢u Vi¢t Nam trén thi trudng quéc té. @
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