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Tom tat
Bai viét nham lam ro nhimg khé khan trong viéc xdc dinh ludt diéu chinh cdc tranh chdp sé hiu
tri tu¢ xuyén bién gidi trén méi truong s6 tai Viét Nam va dé xudt hudng hoan thi¢n. Bdng
phuong phdp phdn tich va so sanh phdp ludt, bai viét nghién ciiu ba nguyén tdc chon ludt chii yéu:
lanh thé, ludt noi yéu cau bdo h¢ va tw do lua chon ludt, ddng thoi danh gid khung phdp ly Viét
Nam so véi cdc chudn muc quéc té, dac bi¢t la phdp ludt EU va Hudng ddn Kyoto. Két qud cho
thdy phdp ludt Viét Nam con thiéu tiéu chi xdc dinh noi vi pham, tinh linh hoat con thdp va co
ché phdi hgp qudc t¢ con han ché. Bai viét dé xudt sita doi Diéu 679 B¢ ludt Ddn su (BLDS)
nam 2015 theo hudng “mdi lién hé gdn bé nhdt”, ban hanh hudng ddn vé noi vi pham va tdang
cudng ndi ludt héa cdc chudn muic quéc té.

Tu khoa: chon ludt, méi truong ky thudt s, xung dét phdp ludt, tranh chdp SHTT

Abstract
The article aims to clarify the difficulties in determining the governing law for cross-border
intellectual property disputes in the digital environment in Vietnam and to propose directions
for improvement. Using analytical and comparative legal methods, the study examines three
main choice-of-law principles: territoriality, the law of the place of protection, and party
autonomy. It also assesses the Vietnamese legal framework in comparison with international
standards, particularly EU law and the Kyoto Guidelines. The findings show that Vietnamese
law lacks clear criteria for identifying the place of infringement, offers limited flexibility, and
faces constraints in international cooperation. The article proposes amending Article 679 of the
2015 Civil Code in line with the “most significant relationship” approach, issuing guidance
on determining the place of infringement, and strengthening the incorporation of international
standards into domestic law.
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1. Khai quat vé van dé xac dinh phap luat ap dung trong giai quyét
tranh chdp sé hdu tri tu¢ xuyén bién gidi
1.1. Thdch thiic cna tinh lanh tho trong mét thé gioi s khong bién giéi va tam
quan trong cna lya chon ludt trong tranh chdp truc tuyén

Moi truong s6 dang lam thay déi cin ban cdch sing tao, khai thic va bio
vé quyeén s6 hau tri tu¢ (SHTT), dong thoi lam gia ting nhanh chdng s6 luong
tranh chdp xuyén bién gidi. PSi véi Viét Nam, qud trinh héi nhap vao nén
kinh t& s6¢ dit ra thdch thic lén trong b6i canh tu phdp qudéc t€, dic biét la vin
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deé xdc dinh phdp luat dp dung, xudt phdt ti sy mau thudn gita tinh linh tho
cua quyén SHTT va tinh phi lanh thé cta Internet.

Dic tinh mé va két néi toan ciu cua internet khién cdc nguyén tic lanh
tho truyén théng gidam hiéu luc trong viéc quan ly, kiém sodt va xu ly vi pham
quyén SHTT. H¢ qua la mot hanh vi vi pham quyén SHTT truc tuyén c6 thé
dong thoi bi dieu chinh béi nhitu hé théng phdp luat khic nhau, khién viéc
xdc dinh luat dp dung tré nén phuc tap va gay tranh cai. Su khdc biét gita tinh
lanh thé cua luat SHTT va tinh phi bién gidi cua méi trudng s6 din dén tinh
trang nhiéu h¢ théng phdp luat ctia cdc qudc gia c¢6 khi ning dp dung dic¢u
chinh, gy thi€u ro6 rang phdp ly, tang ginh ning tuin thu va rai ro cho chu
thé trén moi truong s6. Viéc dp dung luit hoac co quan tai phdn khong hop ly
c6 thé lam thay d61 két qua tranh chdp, do su khdc biét 16n trong quy dinh veé
SHTT va tu phdp quéc té gitia cdc qudc gia.'

Bén canh do6, viéc thi€u ving cic chuin muc qudc t€ théng nhit vé thim
quyeén va lya chon luat da tao ditu kién cho hién tugng “forum shopping”,* khi
cdc bén tim ki€m co quan ¢6é thim quyén phdp ly thuin lgi nhit cho minh.
Thuc tién nay din dén két qua xét xi khé ludng, tieém 4n sy thi€u cong bang
va lam suy yéu tinh dy dodn cta phdp luat quéc t&, dong thoi de doa sy cong
bing trong xét xu. Do dé, nhu cau hai hoa hda phdp luat, ting cusng hop tdc
quoc t€ hoac phit trién cdc co ché giai quyét tranh chip thay thé hiéu qua thay
th€ tré nén ngay cang ro rét.

Thuc tién tai Viét Nam da phdn dnh ro nét nhing thich thic néu trén.
Vu VNG Corporation khéi kién TikTok Inc. kién tai Toa dn nhan dan Thanh
phé H6 Chi Minh nim 2020 Ia mét minh ching dién hinh.” VNG cdo buoc
TikTok st dung trdi phép 150 ban ghi 4m thudc quyén sé htiu ctia Zing, mot
cong ty con cua VNG, trong hon 11 triéu video trén nén ting, dong thoi yéu
cau boi thuong hon 221 ty dong. Vé mat thim quyén tai phdn, toa dn Viét
Nam c6 thé xdc lap thim quyeén dua trén Dieu 469(1)(d) BLTTDS nam 2015,
vdi lap luan ring d6i tugng tranh chip, quyén SHTT ctia Zing, [a “tai sin trén
lanh thé Viét Nam.” Tuy nhién, day chi 1a buéc dau tién va don giin nhit
trong chudi vin dé phdp ly phic tap ma vu ki¢n dit ra dudi géc nhin cua tu
phdp qudc t&€. Cau hoi veé luat dp dung theo Diéu 679 BLDS nim 2015 vén ghi
nhan nguyén tic lex loci protectionis, tré nén nan gidi khi hanh vi vi pham dién
ra dong thoi tai hang chuc qudc gia noi TikTok dang hoat dong. Hon nuia,
TikTok Inc. 1a phdp nhan dang ky tai Hoa K¥, khong ¢6 tru s6 hay tai san tai
Viét Nam, khién vi¢c téng dat vin ban tu phdp va thi hanh phdn quyét, néu
dugc ban hanh, déu d61 mat véi nhiing rao can thyc tién nghiém trong. Vu

1 Kopal Tewari, “Cross-border intellectual property disputes: Challenges and legal strategies for global
businesses”, Indian Journal of Integrated Research in Law, Vol. 5(1), 2025, tr. 603-612.

2 Nguyén Thi Hong Yén, “Cong nhan va cho thi hanh ban dn dan su cua Toa dn nudc ngoai, kinh nghi¢m
cua Phdp”, 2023, Tap chi Toa dn nhdn ddn, https://tapchitoaan.vn/cong-nhan-va-cho-thi-hanh-ban-an-
dan-su-cua-toa-an-nuoc-ngoai-kinh-nghiem-cua-phap, truy cap ngay 15/02/2026.

3 DTD & Associates, “TikTok v VNG: Concern about jurisdiction on dispute settlement”, 2023, DTD &
Associates, https://dtd.com.vn/en/tiktok-v-vng-concern-about-jurisdiction-on-dispute-settlement-al25.
html, truy cap ngay 15/02/2026.
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kién VNG-TikTok vi vay khong chi la tranh chdp ban quyén, ma con phoi bay
khoang tréng phdp ly can ban cua h¢ théng tu phdp qudc t€ Viét Nam trudc
cdc tranh chdp SHTT xuyén bién gidi trong moi trudng sé.

1.2. Nguyén tic xdc dinh phdp ludt dp dung trong tranh chdp sé hau tri tué
xuyén bién gioi

1.2.1. Nguyén tdc lanh thé (territoriality principle)

Theo nguyén tic linh thé la nén ting cua phdp luat SHTT qudc t€, quyén
SHTT chi ¢6 hiéu luc trong pham vi quéc gia cip quyén (hay dang ky bao ho)
va khong ty dong duge bao ho 6 nudc khdc. Nguyén tic nay gitip cdc quic gia
xay dung h¢ théng phdp luit phut hop vdi trinh d¢ phdt trién, dong thoi la co
s6 dé€ xdc dinh phdp luat dp dung trong cdc tranh chdp c6 tinh xuyén bién gidi.
Tuy nhién, trong moi trudng s&, hanh vi vi pham quyén SHTT dé dang vugt
qua bién gidi thong thuong, din dén tinh trang xung dot phdp luat. Bdo cdo
cia T6 chuic S6 huu Tri tu¢ The gidi (World Intellectual Property Organization,
WIPO) va cdc nghién cidu gan diay nhin manh ring can cé cdch ti€p can linh
hoat hon, nhu cho phép lya chon luat dp dung hoic dua vao noi ¢é tdc dong
thuong mai chu yé€u, nhim thich ting véi thuc tién toan ciu héa va s¢ héa.*

Nguyén tic lanh thé trong tu phdp quéc t€ khing dinh ring mdi quéc gia
chi c6 quyeén lap phdp va thuc thi phdp luit trong pham vi lanh thé ctia minh,
va phdp luat cua qudc gia nay khong tu dong dp dung tai quoc gia khdc, trii khi
dugc thita nhan thong qua diéu udc quéc té€ hoic dya trén nguyén tic “comity’™
(su ton trong lan nhau gita cdc hé théng phdp luat). Theo d6, moi quyén va
nghia vu phdp ly, tu viéc xdc lap, thuc thi dén bio vé quyén, déu bi gidi han
trong pham vi dia ly noi phdp luat d6 ¢6 hié¢u lyc.

1.2.2. Nouyén tdc ludt noi co quyén dugc yéu cdau bao ho (lex loci protectionis)

Nguyén tic luat noi ¢6 quyeén dugce yéu ciu bao ho (lex loci protectionis) quy
dinh ring quyén SHTT chi dugc bao v¢ theo phdp luat cua qudc gia noi quyén
d6 dugc ding ky hoic yéu cau bio ho.° Day Ia sy ti€p ndi cta nguyén tic lanh
th6 trong SHTT, khién cd nhan va t6 chic phai tuin thu phdp luat sé tai khi
ding ky, dong thoi phdt sinh chi phi va thu tuc néu muén mé réng pham vi
bdo ho sang nhi¢u qudc gia. Cong udc Berne (Pieu 5) va Hi¢p dinh TRIPS da
c6 ging hai hoa héa cdc quy dinh, nhung quyén SHTT vin phu thudc vao tling
hé¢ théng phdp luit quéc gia. Lién minh chau Au da chinh thic héa nguyén
tic nay trong Quy ché€ Rome II (Diéu 8), khing dinh ring luat ctia quéc gia
noi yéu cau bao ho sé dugce dp dung trong tranh chip SHTT. Toa dn Cong ly
Qudc t& (International Court of Justice, IC]) hoac Bi cung cong nhian nguyén tic
nay trong thuc tién xét xu.’

4 Ann Bennett, Sam Granata, When private international law meets intellectual property law: A guide for Judges, WIPO
& HCCH, Geneva, 2019.

5 Du Ngoc Bich, “Coéng nhan va thi hanh ban dn quyét dinh dan sy cta tda dn nudc ngoai, phii ching
nguyén tic ¢6 di ¢6 lai Ia gidi phdp?”, Tap chi Khoa hoc Truvng Bai hoc Cin Tho, s6 01, 2004, tr. 221-227.

6 Ann Bennett, Sam Granata, tldd, 2019.

7 Ivana Kunda, “IPL and PIL — Exchanging glances over territoriality”, IIC - International Review of Intellectual
Property and Competition Law, Vol. 55(8), 2024, tr. 1051-1054. DOI: https://doi.org/10.1007/540319-
024-01513-0
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Tuy nhién, trong moi trudng s, nguyén tic nay boc 16 nhieu han ché:
hanh vi vi pham tryc tuyén thuong cé tic dong toan ciu, dan dén viéc nhic¢u
h¢ théng phdp luat cung dugce dp dung trong mot vu kién, giy ginh ning cho
toa dn va chu s6 htiu quyén SHTT. Su khdc biét vé phdp luat gitia cdc qudc gia
khién viéc gidi quyét tranh chdp xuyén bién gidi tré nén phuic tap, dic biét khi
moi nudc ¢6 quy dinh khdc nhau veé thoi han bdo ho, quyén g1 tic gia va thu
tuc thuc thi. Do d6, can xay dung co ché phdp ly linh hoat hon, phut hgp véi
moi trusdng sé va toan cau hda.

1.2.3. Nguyén tdc tu do lya chon ludt dp dung (party autonomy)

Nguyén tic tu do lya chon luat dp dung (party autonomy) cho phép cic bén
trong hop dong SHTT tu thda thuan vé phdp luat diéu chinh. Pay 1a biéu hién
cta quyén tu do y chi trong tu phdp qudc t&, giip cic bén chu dong xdc dinh
khung phdp ly phu hgp cho cdc giao dich xuyén bién giéi. Nguyén tic nay
mang lai nhiéu lgi ich nhu tinh linh hoat, khd ning du dodn phdp ly va su 6n
dinh trong thuong mai qudc t&, dong thoi gitip giam thiéu xung dot phdp luit
gitia cdc hé théng khdc nhau.®

Chi thi (EU) 2019/790 cua EU vé Ban quyén trong thi truong ky thuat s6
quy dinh ring cdc quyén cua tdc gia va ngudi biéu dién (nhu nghia vy minh bach,
co ché dieu chinh hgp dong, gidi quyét tranh chip) khong thé bi ti bo thong
qua hgp dong.” DBitu nay cho thiy ty do thoa thuan lua chon luit khong phai 1a
tuyét d6i, ma van chiu sy gidi han béi cic quy dinh bio vé quyén 1¢i t6i thiéu.
Bén canh d6, Quy ché Rome I tai Pi¢u 3(3) khing dinh ring néu luat mic dinh
c6 quy dinh bdo vé cao hon, thi cdc quy dinh nay sé dugc uu tién dp dung, bit
ké lya chon cua cic bén."” Nguyén tic nay cang dugc Cong udc Rome vé lya
chon luit di¢u chinh hgp dong thita nhan, cho phép cdc bén chon phdp luat cua
bit ky quéc gia nao dé€ dp dung cho hgp dong, ké ca hop dong lien quan dén
quyén SHTT. Tuy nhién, sy tu do nay van bi gidi han béi cdc quy dinh bit budc
(overriding mandatory provisions) va chinh sich cong (public policy)."

Trong moi trudng s6, nguyén tic tu do lya chon luat dp dung cang tré
nén quan trong vi cic giao dich SHTT thuong dién ra trén nhi¢u nén ting va
thi truong khdc nhau, tao dung moi truong linh hoat va 6n dinh cho giao dich
qudc té€. N6 gitp cdc bén giam rui ro, ting khi ning dy dodn két qua phdp ly
va thuc ddy su lién két gita cdc hé théng phdp luit khic nhau. Tuy nhién, né
cang gip thich thic khi hanh vi vi pham quyén SHTT thuong bi rang budc
béi luat noi ding ky bao hé (lex loci protectionis), dic biét d6i véi quyeén da ding
ky nhu sing ché& va nhan hi¢u. Piéu nay khién cho viéc dp dung tu do lua chon
luat trong cdc tranh chdp vi pham tré nén han ché.

8 Ann Bennett, Sam Granata, tldd, 2019

9 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 May 2019 on copyright
and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC,
[2019] OJ L130/92.

10 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Rome I), [2008] O] L177/6.

11 Trevor C. Hartley, International commercial litigation: Text, cases and materials on private international law, 2nd edn,
Cambridge University Press, Cambridge, 2015.
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2. Khung phap ly hién hanh cua Viét Nam, EU va moét s6 nudc vé van
de xac dinh phap luat ap dung trong tranh chédp sé huu tri tué trén
moi truong so

2.1. Phdp lugt Viét Nam

Viét Nam da tich cuc héi nhap vao hé¢ théng phdp luat quoc t&€ vée SHTT
thong qua viéc tham gia cdc hiép dinh quan trong nhu TRIPS, Coéng udc
Berne, Cong udc Paris, Hi¢p dinh Thuong mai ty do gitta Viét Nam va Lién
minh Chau Au (European-Vietnam Free Trade Agreement, EVFTA) va Hiép dinh
D61 tic Toan dién va Tién bo xuyén Thdi Binh Duong (Comprehensive and
Progressive Agreement for Trans-Pacific Partnership, CPTPP)."> Cdc hiép dinh nay
dat ra nghia vu bao dam h¢ théng phdp luat quéc gia ¢é kha ning xu ly tranh
chip SHTT moét cich cong bing, hiéu qua va khong phan biét déi xi. Tuy
nhién, ching khong quy dinh cu thé h¢ thuoc luat, ma ngam thiia nhian nguyén
tic luat ctia qudc gia noi yéu cau bao ho sé duge dp dung. Trong thuc tién, Viét
Nam da c¢é nhiing budc tién trong viéc nédi luat héa cdc chuin muc quéc t&€
thong qua BLDS va Luat SHTT. Tuy nhién, cic quy dinh nay van chua du chi
tiét d€ gidi quyét cdc tranh chdp phuc tap trén moi trusng sé, dic biét khi hanh
vi vi pham xuyén bién gidi."” Cdc hi¢p dinh nhu CPTPP va EVFTA khuyén
khich minh bach héa phdp luat va da dang hdéa phuong thic gidi quyét tranh
chip, bao gom trong tai va lya chon luat dp dung, nhung Viét Nam chua ¢6 co
ché€ ro rang dé thuc hién day du.

Trong béi canh cdc tranh chip SHTT ngay cang dién ra pho bién trén
khong gian mang, khung phdp ly hién hanh caa Viét Nam da [a budc dau
thi€t 1ap nén ting d€ xdc dinh phdp luat dp dung trong cdc vu viéc ¢6 yéu t6
nudc ngoai. Viét Nam dia xdy dung moét hé thédng phdp luat tuong déi day
da dé bao vé quyén SHTT, tao nén ting phdp ly quan trong cho viéc giai
quyét cdc tranh chdp trong moi trudng s6. Luat S6 huiu tri tu¢ xdc lap va bio
ho quyén SHTT theo nguyén tic linh thé, trong khi Bo luat Dan sy nim
2015 diéu chinh cdc quan hé¢ dan sy c¢é yéu t6 nudc ngoai, gitip xdc dinh
phdp luat dp dung cho tranh chip SHTT xuyén bién gidi; trong d6, Pieu 679
néu ro raing “Quyén SHTT dugc xdc dinh theo phdp luit ctia nudc noi déi
tugng quyén SHTT duge yéu cau bao ho”." Co thé thdy, quy dinh quyén
SHTT dugc xdc dinh theo luat noi yéu cau bao ho, nhung trong moi truong
s8, nguyén tic nay gip nhiéu han ché€. Tinh phi lainh thé cua internet va sy
khdc biét phdp ly gitia cdc qudc gia doi hoi cdch ti€p can linh hoat hon trong
bio vé quyén SHTT xuyén bién gidi. Du di ¢6 cdc quy dinh nhu Thong tu
02/2008, Luat An ninh mang va Luit Giao dich dién ta, viéc xu ly vi pham
SHTT trén moi truong s6 van gip nhiéu thich thic, nhit la véi yéu t6 nudc

12 Nguyen Minh Trang, Nguyen Phuong Quynh, “Vietnam’s compliance with international IP
agreements”, The International Journal of Business Management and Technology, Vol. 8(5), 2024, tr.
97-132.

13 Rouse, IP Enforcement Manual — Vietnam, Rouse Legal, Ha Noi, 2023, https://rouse.com/media/tbaj4eps/

ip-enforcement-manual-vietnam.pdf, truy cap ngay 15/02/2026.
14 Ditu 679 Bo6 luat Dan sy nam 2015.
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ngoai. Ap dung Pieu 679 BLDS nim 2015 vao tranh chip tryc tuyén cé thé
dan dé€n mau thuin phdp ly, doi héi cii cdch va phdi hgp phdp luat phu hop
v41 boi canh s6 hda toan cau.

Vu tranh chdp bin quyén gitia Sconnect (Viét Nam) va Entertainment
One (Anh) lién quan dén nhan vat Wolfoo va Peppa Pig la minh ching dién
hinh cho su phtic tap cta s6 hiiu trf tué trong moéi trusng s6."> Trén nén tang
YouTube, cung mot tranh chip lai dugce giai quyét song song tai ba hé¢ théng
phdp luat khdc nhau. Tai Nga, eOne khéi kién nhung sau gidm dinh nghé
thuat, Toa dn Moscow két luan Wolfoo la sing tao doc lap va budc eOne riit
don.'® Ngugc lai, tai Anh, eOne vin theo duéi vu kién vé quyén tdc gid va nhin
hi¢u, dong thoi yéu ciu YouTube gé hang nghin video Wolfoo, bit chdp phdn
quyét tit Nga. Trong ban dn so bo s6 EWHC 3295 (Ch) ngay 23/12/2022,
Toa dn Cip cao London da xdc dinh thim quyeén xét xi dya trén lap luan cua
eOne ring Sconnect da c¢é muc tiéu khai thdc thi trudsng Anh. eOne dua ra
bing ching vé lugng ngusi xem 16n tai Anh, noi dung gin vdi vin hda Anh,
quang cdo hién thi baing GBP va thi¢t hai truc ti€p dén danh ti€ng Peppa Pig tai
lanh thé nay. Bong thoi, eOne cho raing Anh la quyén tai phdn vi noi day ¢6
nhan chiing, tic phim g6c dugc hinh thanh va hé théng phdp luat tuong dong
v6i EU. Ngugc lai, Sconnect phan dé6i tham quyén, khiang dinh Viét Nam mdéi
12 noi phut hgp nhit vi day 1a noi dit tru s6, sing tao Wolfoo va luu trit bing
ching g6c; dong thoi pha nhan viéc nhim muc tiéu vao Anh, cho ring khdn
gia tai Anh chi 1a h¢ qua tu nhién cuaa internet.

Ngay 17/7/2024, TAND TP Ha No6i ban hanh Thong bdo uy thdc tu
phdp, yéu ciu Sconnect dich thuit, cong chuing va gtii ho so vu kién sang Anh
cho bi don eOne."” Bén cudi thing 7/2024, thu tuc téng dat di hoan tit, mé
dudng cho viéc xét xu tai Viét Nam. Song song, YouTube, bén lién quan cung
dang dugc Toa dn thuc hién uy thdc tu phdp. Trudc dd, Sconnect di khéi
kié¢n eOne tai Ha No1 tu thing 8-9/2022 vé hanh vi xdm pham quyén tic gia
va nhan hi¢u Wolfoo, dong thoi yéu cau boi thudng va cai chinh cong khai.
Trong khi tai Nga, Sconnect da thing kién tu thing 7/2022, thi tai Anh, eOne
van theo dudi vu kién vdi cdo buoc Wolfoo vi pham ban quyén. Cdc co quan
quan ly Viét Nam nhi¢u [an gui vin ban yéu cau YouTube khoi phuc video
Wolfoo, phan dnh nd luc bao v¢ doanh nghiép néi dia. Pay la minh ching ro
nét cho sy phan manh phdp ly trong moi truong sd, khi cing mét tranh chip
lai bi xtt Iy khdc nhau 6 nhiéu quéc gia, giy ra mau thuin phdn quyét va chi
phi t& tung khéng 0.

15 Marks & Clerk, “Peppa Pig v Wolfoo: clash of the cartoons”, 13/03/2023, https://www.marks-
clerk.com/insights/latest-insights/102jv74-peppa-pig-v-wolfoo-clash-of-the-cartoons,  truy  cap
ngay 15/02/2026.

16 Thai Khang, “VN studio compensated in copyright dispute in Russia”, Vietnamnet Global, 2022, https://
vietnamnet.vn/en/vn-studio-compensated-in-copyright-dispute-in-russia-2101470.html, truy cip ngay
15/02/2026.

17 Hoai Huong, “Dién bi¢én mdi nhit trong vu Sconnect kién eOne tai TAND TP Ha Noi”,
Sconnect, 2024, https://sconnect.com.vn/dien-bien-moi-nhat-trong-vu-sconnect-kien-eone-tai-tand-tp-
ha-noi/, truy cap ngay 15/02/2026.
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2.2. Phdp ludt Lién minh chiu Au

EU uu tién nguyén tic lainh thé va luat noi ding ky bdo ho trong tranh
chdp SHTT: véi nghia vu ngoai hgp dong (xAm pham quyén), Pi¢u 8 Rome
II yéu cau dp dung luit ctia qudc gia noi quyén duge yéu ciau bio ho; riéng
vii quyén SHTT “cong dong” ¢6 hi¢u luc toan EU (nhu nhan hi¢u EU, kiéu
ddng cong dong), luat dp dung la cia qudc gia thanh vién noi vi pham xay ra.'®
Trong khuon khé Quy ché Rome II vé luat dp dung cho nghia vu ngoai hop
dong, khoan 2 Dieu 8 diac bi¢t quy dinh vé quy pham xung dot phdp luat dp
dung d61 véi cic quyén SHTT cong dong (EU-wide intellectual property rights),
ching han nhu nhin hiéu Lién minh chau Au (European Union Trade Mark
Regulation, EUTMR) hoac kiéu ddng cong nghi¢p cong dong. Theo dé, phdp
luat diéu chinh nghia vu phdt sinh tit hanh vi xdm pham la phdp luat noi hanh
vi vi pham dugc thuc hién, ngay cd khi quyén SHTT dé mang tinh hiéu luc
théng nhit va dong nhit trén toan lanh thé EU. Piéu nay phin dnh nguyén tic
lanh thé héa trong hé théng SHTT chau Au, noi ma du quyén duge cdp va bao
ho 6 cap do qudc gia, viéc thuc thi va khic phuc hau qua vi pham van bi rang
buéc béi cdc quy dinh noi luat cia qudc gia cu thé noi xay ra hanh vi bat hgp
phdp, nhim dam bao tinh kha thi va phtu hop véi h¢ théng tu phdp quéc gia.

Tuy nhién, trong béi canh cdc tranh chip SHTT xuyén bién gidi trén moi
truong s6, noi hanh vi xAm pham thudng mang tinh lan téa da qudc gia do
dac tinh phi lanh thé caa khong gian mang, cdch ti€p cin nay c6 thé din dén
nhung phuc tap ding ké vé thim quyén tai phdn va dp dung phdp luat. Vi du,
mot hanh vi vi pham truc tuyén nhu phan phdéi trdi phép no1 dung bian quyén
qua nén ting ky thuat s6 c6 thé dong thoi tic dong dén 1o1 tich tai nhitu qudc
gia thanh vién EU, buédc Toa dn phdi d61 mat véi nguy co dp dung song song
nhi¢u h¢ théng phdp luat qudc gia, din dén tinh trang phan manh phdp 1y, mau
thudn phdn quyét va gia taing chi phi t6 tung cho cdc bén duong su.

Dé khic phuc nhting han ché nay, Toa dn Cong ly Lién minh chau Au
(Court of Justice of the European Union, CJEU) thuong khuyén khich va dp dung
cdc bién phdp hai hoa héa phdp luat 6 cdp d6 EU, thong qua viéc tham chiéu
dén cdc quy pham phdp ly théng nhit nhu Chi thi 2001/29/EC veé hai hoa
héa mot s6 khia canh cia quyén tdc gid va quyén lién quan trong xa hoi thong
tin (InfoSoc Directive), Quy ché€ (EU) 2017/1001 vé Nhan hi¢u Lién minh chau
Au (EUTMR Regulation), hoic Quy ché (EC) s6 6/2002 veé Kiéu ding cong
nghi¢p cong dong. Nhiing cong cu nay khong chi cung cdp cdc tiéu chuin téi
thiéu vé bao ho va thuc thi quyén SHTT ma con cho phép Toa dn qudc gia dp
dung mot cich ti€p can toan dién hon, giam thi€u nhu ciu phan tich riéng lé
tiing h¢ théng phdp luat qudc gia.

Chang han, trong cdc vu viéc nhu GS Media BV v. Sanoma Media
Netherlands BV (C-160/15)," CJEU phdn quyét viéc dit lien két (hyperlink)

18  European Union Intellectual Property Office (EUIPO), “Recent case-law — Trade marks and designs”,
EUIPO Official Website, 2025, https://www.euipo.curopa.cu/en/law/recent-case-law, truy cap ngay
15/02/2026.

19 Case C-160/15 GS Media BV v Sanoma Media Netherlands BV, EU:C:2016:644, [2016] BUS LR 1231.
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dén noi dung vi pham ¢6 thé cdu thanh hanh vi “truyén dat téi cong ching”
néu nguoi lién két c6 muc dich thuong mai va biét (hoic ding phai biét) tinh
bit hop phdp cua ngudn; Toa dua vao Chi thi 2001/29/EC dé tao chuin
théng nhit, giam rai ro “da luat” khi dp dung Rome II cho vi pham xdy ra 6
nhi¢u nuéc.? Cuy thé, CJEU di uu tién dp dung cdc nguyén tic hai hoa hda
ti InfoSoc Directive dé dinh gid hanh vi xdm pham lién quan dén dit lién
két trén cdc website, tit d6 dam bao tinh nhit qudn phdp ly va kha ning du
dodn trong toan Lién minh, dong thoi han ché rai ro “forum shopping” va chi
phi khong can thiét lién quan dén tha tuc tu phdp xuyén bién giéi. EU da
ban hanh Chi thi 2001/29/EC (vé ban quyén trong moi trudng sG) cing cdc
quy ché théng nhit vé nhin hi¢u EU va kiéu ding coéng dong dé trinh viec
phai dp dung tling luat qudc gia riéng 1é theo nguyén tic “luat noi yéu ciu
bio ho” (nhu Rome II). Nho d6, khi xay ra vi pham truc tuyén, cdc phdn
quyét cua CJEU da tao ra nhtng chuin myc chung dp dung théng nhit cho
cdc hanh vi nhu dit lién két, van hanh nén ting chia sé hoic san thuong mai
dién tu. Két qua la gidm ddng ké chi phi va thoi gian kién tung xuyén bién
gidi cho cdc bén lién quan.?!
2.3. Hudng ddn cia Hiép hoi Ludt Qudc té vé S6 hitu tri tué va tu phdp quéc té
(Kyoto Guidelines): Ludt dp dyng®

Hudéng dan Kyoto, dugce thong qua tai Hoi nghi toan thé lan thd 79 cua
Hi¢p hoi Luat Qudc t€ (International Law Association, ILA) vao thing 12/2020,
cung cdp moét bo nguyén tic mém (soft law) nhim diéu chinh cdc khia canh cua
tu phdp qudc t€ tu lién quan dén quyén SHTT. Phin “Luat dp dung” trong
Hudng din nay dua ra cdc quy tic cu thé vé viéc xdc dinh phdp luat dieu chinh
trong cdc tranh chip SHTT xuyén bién gidi:* Hudng din Kyoto dua ra cdc
nguyén tic mém veé tu phdp qudc t€ trong linh vuc SHTT, xdc dinh phdp luat
dp dung trong tranh chip xuyén bién gidi. Lex loci protectionis quy dinh ring
luat ctia qudc gia noi yéu cau bao ho sé dieu chinh hi¢u luc, pham vi bao v¢,
chuyén nhugng va xu ly vi pham quyén SHTT. Vi¢c xdc dinh quyén sé hiu
ban dau phu thuéc vao loai quyén: quyén SHTT dang ky dp dung luat noi bao
ho, con quyén tic gia thi theo qudc gia ¢6 lién h¢ chit ché véi qud trinh sing
tao. Tranh chdp vi pham quyén SHTT tuan theo luit cua tling quéc gia lién
quan, nhung vdéi hanh vi xuyén bién gidi, toa dn c¢6 thé dp dung luit c6 méi
lién hé gin bé nhidt, dya trén noi giy thiét hai hodc noi cu trd cua cic bén.
Hogp dong SHTT dugce diéu chinh theo luat do cdc bén thoa thuin hoic luit

20 Jones Day, “CJEU grants jurisdiction over foreign IP infringement cases”, Jones Day Insights, 2025, https://
www .jonesday.com/en/insights/2025/03/cjeu-grants-jurisdiction-over-foreign-ip-infringement-cases,
truy cap ngay 15/02/2026.

21 Nhu trén.

22 Marie-Elodie Ancel, Nicolas Binctin, Josef Drexl, Mireille van Eechoud, Jane C Ginsburg, Toshiyuki
Kono, Gyooho Lee, Rita Matulionyte, Edouard Treppoz, Ddrio Moura Vicente, “International
law association’s guidelines on intellectual property and private international law (Kyoto Guidelines):
Applicable law”, Journal of Intellectual Property, Information Technology & Electronic Commerce Law (JIPITEC),
Vol. 12(1), 2021, tr. 44.

23 Nhu trén.
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noi bén cung cdp dich vy cu tri. Quan ly tap thé quyeén tdc gia tuan theo luat
ctia qudc gia noi té chiic ¢d tru sé hanh chinh thuc t€, ddm bio minh bach va
hop tdc hiéu qui hoac luat noi dién ra trong tai vdi luat noi quyén duge bio ho
néu tranh chip dugc gidi quyét bing phuong thiic trong tai.

Hudng din Kyoto s6 21 dua ra nguyén tic lya chon luit dp dung trong
tranh chdp SHTT.** Diém quan trong la loai trit renvoi, tic chi dp dung cdc
quy dinh néi dung thuc chdt cua luat duge chon, khong bao gom quy tic
xung dot phdp luat cia quoc gia d6. Néu hgp dong SHTT khong ¢é thoa
thuin chon luat, Hudng dan Kyoto uu tién luiat cua qudc gia ¢6 méi lién hé
gin bo nhit véi hop dong, dya trén noi cu trd thudng xuyén va nghia vu
chinh caa cdc bén tai thoi diém ky két. Trong hop dong, h¢ thudc luat hop
dong diéu chinh hi¢u lyc, noi dung va trich nhiém, nhung khong thé thay
d6i ban chit quyén SHTT néu luat noi ding ky bao ho quy dinh quyén dé
khong thé chuyén nhugng. Khi xdy ra vi pham, can két hop ca hai: luat hop
dong d€ xdc dinh vi pham hop dong, va luat noi ding ky bao ho d¢€ dinh gid
muc do xam pham quyén.

Vi du tai Hoa K¥, theo Pao luat Ban quyén Hoa Ky (17 U.S.C. § 501(b)),
quyén khéi kién vi pham thuoc vé chua sé hau quyén doc quyén theo luit noi
ding ky bao h¢. Bén dugce cidp phép phai dya vao luat hgp dong dé xdc dinh
quyeén 1¢i cia minh.* Du chua ¢6 hiéu luc chinh thic, Hudng dan Kyoto da
bit dau dnh hudng dén tu duy phdp ly quéc té, va trong béi canh toan cau héa,
no ¢6 thé tré thanh cong cu quan trong gitip co quan giai quyét tranh chip xdc
dinh phdp luat dp dung moét cich hiéu qua nhit.

3. Bai hoc kinh nghiém va dé xuat giai phap cho Viét Nam

Thit nhdt, véi goi mé chinh sdch ti Lién minh chau Au, c6 thé thay viéc
thi€t lap moét hé théng phdp Iy minh bach va lién két khu vuc ASEAN néi riéng
va khu vic chau A néi chung la digu cdp thiét, nhim tao ra mot khung phdp
ly dong bo cho cdc tranh chidp xuyén bién gidi. EU da xay dung moét khung
phdp ly xuyén bién gidi tuong d6i hoan chinh thong qua Rome I, Rome II.
Cdc vin ban nay tao ra sy du dodn phdp ly cho doanh nghiép va cd nhan, giam
thi€u xung dot phdp luat, dong thoi dim bao su théng nhit trong phdn quyét
tu phdp gitia cdc qudc gia thanh vién. Pay 1a mo6 hinh hgp tic khu vuc thanh
cong, dic biét trong b1 canh thuong mai dién ti va kinh t€ s6. Tuy nhién,
EU van gip thdch thic khi phai xu 1y cdc tinh huéng dic biét nhu vi pham ban
quyén truc tuyén da qudc gia. Trong nhting trusng hgp nay, nguyén tic lanh
thé buoc Toa dn phai dp dung nhiéu hé théng phdp luit cung lic, giy tén kém
va phuc tap. D€ khic phuc, EU di su dung cdc cong cu hai hoa héa nhu Chi
thi s6 2001/29/EC vé Quyeén tic gid, Quy ché€ Nhan hi¢u EU, Quy ché€ Kiéu
ddng coéng dong nhim tao ra chuin chung cho toan khu vuc.

24 ILA Committee on Intellectual Property and Private International Law, “Kyoto guidelines on intellectual
property and private international law”, Journal of Intellectual Property, Information Technology and E-Commerce
Law (JIPITEC), Vol. 12(1), 2021, tr. 86.

25  United States Copyright Office, Title 17 of the United States Code — Copyright Law of the United States,
Washington D.C., https://www.copyright.gov/title17/, truy cap ngay 15/02/2026
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Thit hai, véi goi mé chinh sich tii Huéng dan Kyoto, c6 thé thiy, khdc véi
EU, Hudng dan Kyoto dua ra cich ti€p can linh hoat hon, dic bi¢t phu hop
vél moi trudng s6. Thay vi chi dya vao nguyén tic linh thé, Hudng dan dé
xudt xdc dinh luat dya trén “mdi lién hé gin bé nhit” véi hgp dong hoic tranh
chidp. Pitu nay phin dnh duing ban chit phi lanh thé cua internet, noi hanh vi
vi pham ¢6 thé xdy ra dong thoi 6 nhieéu qudc gia. Vi dy, trong mot tranh chip
ban quyén truc tuyén, thay vi dp dung dong thoi luat caa 10 qudc gia noi tdc
phidm bi phdt tdn, tda dn ¢ thé chon luit ctia quéc gia ¢6 tic dong thuong mai
16n nhit hoic noi ¢é mdi lien hé thyc t€ manh nhit/gin bé nhit.

Thit ba, dé xuit cu thé:

Mot 1a, sua d6i Dieu 679 Bo luat Dan sy nim 2015 theo hudng phan loai
linh hoat hon: Péi véi quyén SHTT da ding ky (bing sing ché, nhian hiéu,
kiéu ddng cong nghiép...), ti€p tuc duy trl nguyén tic “luat noi yéu cau bio
ho” (lex loci protectionis). D61 vé1 quyén tu dong phit sinh (dic biét 1a quyén
tdc gid) trong tranh chdp c6 yéu t8 s6, chuyén sang dp dung luat cua qudc
gia ¢6 “mdi lién h¢ gin bé nhit” véi hanh vi tao ra tdic phim hoic hanh vi
vi pham. Cdc tiéu chf xdc dinh mé6i lién h¢ nay bao gom: noi giy thi¢t hai
kinh t€ — thuong mai 16n nhit, qudc gia c¢6 dong ngusi dung bi danh hudng
nhit, vi trf mdy chu chinh, va cdc yé€u t6 khic theo thong 1¢ qudc té... Cich
ti€p can nay giup vugt qua han ché€ cua nguyén tic lanh thé cing nhic trong
khong gian mang.

Hai la, Nha nudc can sdm ban hanh vin bin hudng din chuyén biét ve
xdc dinh “noi xdy ra vi pham” déi véi moi truong truc tuyén. Hudng dan cian
két hop ca yéu t6 ky thuat (vi tri mdy chu, dia chi IP) 1an yéu t6 thuc chit (tdc
dong kinh t€, s¢ lugng nguoi dung bi anh hudng, noi chu thé quyén chiu thiét
hai chinh). Quy dinh r6 rang nay sé giam thiéu tranh chdp thim quyén, trinh
tinh trang méi co quan lai dp dung tiéu chi linh thé riéng, dong thoi tao co sé
phoi hop hiéu qua véi co quan nudc ngoai.

Ba la, Viét Nam cian ndéi luat héa cdc chuin muc qudéc t€ tién tién, dic
biét nguyén tic “mdi lién hé gin bé nhit” va kha ning dp dung “mot luat
théng nhit” cho vi pham da quéc gia (theo Pieu 21.2 Hudng dan Kyoto).
Ngoai ra, viéc ti€p thu cic quy dinh linh hoat trong Quy ch& Rome II cua
EU vé trich nhiém ngoai hgp dong trong linh vuc SHTT trén khong gian
mang. Viéc ti€p thu ¢ chon loc nay sé giup Viét Nam s6 htuu mot h¢ thong
quy pham xung dét phdp luat ¢ tinh du dodn cao va phu hgp vdi thuc tién
tranh chip s6.

Cudi cimng, Viét Nam can cha dong dam phdn va tham gia cdc di¢u udc qudc
t& chuyén biét vé SHTT truc tuyén, bao gobm cdc hi¢p dinh song phuong hoic
da phuong vdéi cic déi tic 1én (My, EU, Nhat Ban, Han Qudc, Singapore...).
Cdc diéu udc nay nhim cong nhan hi¢u lyc caa thoa thuan lya chon luat dp
dung trong giao dich SHTT; cting nhu cong nhan va thi hanh cdc phin quyét
dan sy, thuong mai lién quan dén vi pham SHTT trén moi trudng sé. Viéc mé
rong nguyén tic ty do lya chon luat va co ch€ cong nhan phdn quyét sé giam
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ddng ké chi phi, thoi gian t6 tung, dong thoi ting tinh hdp din cia moi trudng
phdp ly Viét Nam déi vdi cdc doanh nghiép cong ngh¢ va sing tao noi dung
toan cau.
Két luan

Viéc xdc dinh phdp luat dp dung trong tranh chidp SHTT xuyén bién gidi
trén moi trudng s6 da trd thanh vin dé cip bdch, khi nguyén tic “luat noi yéu
cau bio ho” truyén théng ngay cang boc 16 bit cap trudc tinh phi lanh thé cua
khong gian mang. Qua so sinh khung phdp ly Vié¢t Nam, Lién minh chau Au va
cdc chuidn myc mang tinh dinh hudng nhu Hudng din Kyoto, cé thé nhan thiy
ba nhém bit cap 16n trong luat Viét Nam (i) co ché chon luat con cing nhic; (ii)
viéc xdc dinh noi xay ra vi pham truc tuyén chua ré rang; (i11) sy cong nhan con
han ch€ déi véi théa thuan lua chon luat gitia cdc bén. D€ ddp ting yéu cau thuc
tién va xu thé qudc t€, Viét Nam can didy nhanh qud trinh hoan thién phdp luat
theo hudng: phan biét cich dp dung gitia quyén di dang ky va quyén ty dong
phdt sinh; minh bach héa co ché chon luat theo hudng uu tién “méi lién h¢ gin
bd nhit”; dong thoi nédi luit héa cdc chuin myc qudc té tién tién nhim tao sy hai
hoa va khi ning tuong thich cao hon vdi phdp luit nudc ngoai. Song song dé,
viéc xay dung ha ting phdp ly va cong nghé¢ phuc vu gidi quyét tranh chip truc
tuyén cung la dieéu kién then ch6t bio dam hi¢u qua thuc thi. @
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