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Tom tat
Trong béi canh chuyén ddi s6, tri tu¢ nhan tao (artificial intelligence, Al) trd thanh déng luc quan trong
aia thuong mai qudc té, ddc bi¢t trong linh vuc dich vy s6. Tuy nhién, ngi dung do Al tgo ra ddt ra
thdch thiic déi véi phdp ludt quyén tdc gid, nhdt la vé chii thé va pham vi bdo h¢. Bai viét ddnh gid
vai tro cia viée bdo h¢ quyén doi véi ngi dung nay théng qua phuong phdap phdn tich, so sanh phdap
ludt va tiép can kinh t¢ - phdp ludt. Két qud cho thdy viéc xdc ldp quyén viia thiic ddy déi mdi, dau
tu, vita lam gia tang xung dot phdp ludt va chi phi tudn thi, tir dé dé xudt cdch tiép cdn bdo h¢ dua
trén ddu tu va tang cudng hai hoa héa phdp ludt qudc té.
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Abstract
In the context of digital transformation, artificial intelligence (Al) has become a key driver of
international trade, particularly in digital services. However, Al-generated content raises significant
challenges for copyright law, especially regarding authorship and scope of protection. This article
evaluates whether recognizing copyright in such content acts as a driver or barrier to international
trade, using legal analysis, comparative methods, and a law and economics approach. The findings
suggest that while copyright protection promotes innovation and investment, it also increases legal
conflicts and compliance costs. The article proposes an investment-based protection model and
emphasizes the need for international legal harmonization.
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Trong bai canh ky nguyén s6, tri tu¢ nhan tao (artificial intelligence, Al)
tré thanh mot trong nhting dong luc trong yéu thic ddy su van hanh
va mo rong cua thuong mai quéc té. Pic biét, trong linh vuc thuong mai dich
vu - vén dugc coi la tru cét caa ting trudng kinh t& hién dai - Al khong chi
tao ra nhung san phim va dich vu hoan toan mdi, ma con gép phin tdi dinh
hinh cdch thic cdc gid tri nay dugce trao déi trén pham vi toan ciu. Kha nang
vugt qua nhtng rao cin dia ly giip cdc uing dung Al mang lai co hoi ti€p can
thi trudng qudc t€ nhanh chdéng va véi chi phi t61 uu, tit d6 gia ting nang luc
canh tranh, dong thoi thic ddy kim ngach thuong mai.

Tuy nhién, cung véi nhting tiém ning dé, su xudt hién ctua cic néi dung
s6 do Al tao ra - dac bi¢t trong truong hgp khong hoac it ¢6 su tham gia sdng
tao cua con ngudi - dang dit ra nhiéu thdch thic d61 véi hé¢ théng phdp luat
veé quyen tdc gia. Vi¢c xdc dinh quyén tdc gida d61 véi né1 dung s6 do Al tao
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ra da tré thanh mét vin deé phdp ly cdp thiét. Néu cdc san phdm nay khong
dugc bio ho day du hoic thi€u sy thong nhit trong cich tié€p can gita cdc
qudc gia, rui ro phdp ly ma doanh nghiép va nha sdng tao phai d61 mit sé gia
tang, kéo theo sy tri hoin trong qud trinh thuong mai héa va mé rong thi
truong qudc té.

Xudt phdt tit béi cinh dé, bai viét dit ra cau hoi trong tim: liéu viéc cong
nhan va bao ho quyén tdc gid d61 véi no1 dung sé do Al tao ra sé tré thanh dong
lyc thic ddy hay l1a rao can d6i véi thuong mai quéc té trong tuong lai. Trén co
s6 phan tich va téng hop cdc quy dinh phdp ly hién hanh, nghién cdu st dung
phuong phdp so sinh phdp luat nhim d6i chi€u quan diém gita cdc hé théng
phdp luat khdc nhau, ti d6 dinh gid tinh kha thi caa viéc hai hoa héa quy dinh
qudc té. Cudi cung, nghién ciu dé xuit mot s6 kién nghi dua trén sy két hop
gitia 1ap luan phdp ly va phan tich kinh t€ - phdp luat, nhim thuc ddy su phdt
trién bén ving cua thuong mai qudc té.

1. Nhiing vdan dé ly luan vé Al va quyén tac gia d6i véi noi dung s6

Khodn 17 Pieu 4 Luat Cong nghé¢ thong tin nam 2006 quy dinh “Noi1
dung thong tin s6 1a thong tin dugce tao ra, xu ly, luu trii va truyén dua bang
phuong tién dién ta”. Khdi niém nay gin véi bén yéu t6: tao ra, xu ly, luu tra
va truyén dua theo dé phuong tién thuc hién Ia phuong tién dién ti. Tu géc do
kinh t&€ va thuong mai qudc t€, nédi dung sé duge hiéu khd théng nhit la hang
héa va dich vu dugc phan phdéi dudi dang ky thuat s6, bao gdbm vin bin, am
thanh, hinh anh, video, cung nhu phin mém va du li¢u.! Khdc véi noi dung
truyén théng von ton tai trén gidy, bing dia hay phuong tién vat ly, noi dung
s& ton tai dudi dang ma hdéa nhi phan va dugc truyén tidi qua mang internet, hé
théng mdy tinh va thiét bi dién tu. Noi dung s6 bao gdm ca sin phim do con
ngudi sing tao (vi du: tdc phdm van hoc, phin mém, video nghé thuit) va san
phiam Al tao ra. Cdc san phim do Al tao ra ¢6 thé dudi dang vat hau hinh, nhu
buc tranh do TTNT DeepDream ctia Google vé va in ra trén chit liéu canvas.
Chiuing ctung ¢6 thé ¢é dang du liéu dién ti nhu file Am thanh do TTNT tén
la AIVA tao ra va luu trti dudi dang mp3, WAV, MIDI, FLAC, va ¢c6 thé gui
qua email, luu trén cloud hoic phit truc tuyén. Chung cung c6 thé 1a dich vu
khi cung cdp 1oi ich hoic tién ich cho nguoi st dung va khong tao ra sin phim
htiu hinh nhu dich vu tra 161 cau hoi bang giong néi cua ChatGPT, dich vu
doc bdo chu qua giong ndi cua Text-to-Speech.

San phidm dugc tao ra tii Al trong cdc linh vuc sing tao ¢6 t6¢ do phit trién
nhanh hon nhiéu so vdi cdc linh vuc khdc. Du liéu huidn luyén trong cdc nganh
cong nghiép sing tao doi dao, mo hinh va thuat todin khong doi hoi tinh chinh
xdc nhu trong y t&€ hay ky thuat, nén Al ¢6 thé hoc nhanh va linh hoat. Vé mat
ky thuat, ngh¢ thuat, am nhac hay vin hoc thuong khong c¢é ddp dn tuyét d61
hay ddp dn dung, nén su sing tao Al khong bi gidi han. Pic bi¢t, phian cing

1 UNCTAD, Digital Economy Report 2019, United Nations, Geneva, 2019, tr. 21; OECD, OECD
Working Party on the Information Economy, Document DSTI/ICCP/IE(2006)2, OECD Publishing,
Paris, 2006.



106 TAP CHI KHOA HOC PHAP LY VIET NAM SO 06(202)/2026

cho Al trong cdc linh vuc ndi trén khong phiic tap va khong doi hoi dau tu Ién
nhu trong cdc nganh ngheé khdc.?

Al c6 thé tao ra cdc két qua nam trong du dodn cua cha thé phdt trién nd.
D4 1a cde san phdm dugc lap trinh trude va ¢ thé kiém sodt. Bén canh do, Al
cung tao ra nhting két qua khong luong truéc qua qud trinh ty hoc, vdéi nhting
sdng tao ngiu nhién. Trong trudng hop nay, Al khong chi sao chép du li¢u
hay tuan theo quy tic 1ap trinh dinh sin ma con c6 thé tu két hgp du lieu theo
cdch riéng, tu hoc tit phian hoi cia nguoi su dung, tit cong nghé hoc sau hoic
tti chinh 16i cua bo du liéu dau vao va cho ra két qua ngoai dy dodn ban dau.’

bieu 4k, Khoin 7 Luat S6 htiu tri tué¢ hién hanh* quy dinh: “Tdc phim la
san phim sdng tao trong linh vuc vin hoc, nghé thuat va khoa hoc, thé hién
bing bit ky phuong tién hay hinh thic nao.” Piéu 14 Luat nay cung li¢t ké cu
thé cdc loai hinh tic phdm dugc bao h¢. Nhu vay, nhiéu sin phim do Al tao ra
c6 hinh thdi vat chat thuoc danh muc liét ké trén. D€ thda min dieu kién dugce
bio ho, moét tic phim thong thudng phii “nguyén géc”. Pay la nguyén tic nén
ting cua quyén tdc gia.’ Vé “tinh nguyén géc”, khong cé quy dinh riéng, truc
ti€p va cu thé trong phdp luat Viet Nam dé gidi thich thuit ngti nay. Khdi niém
nay dugc hiéu gidn ti€p qua Khoan 3 Dieu 14 Luat SHTT hién hanh lam ro
“Tdc pham duge bdo ho... phii do tdc gid truc ti€p sing tao bing lao dong tri
tu¢ ctia minh ma khong sao chép tii tic phim cua ngusi khdc”. Hau hét phdp
luat SHTT qudc gia trong d6 ¢6 Viét Nam, va qudc t€ déu xdc dinh mot cdch
truc ti€p hoic gidn ti€p tdc gid Ia “ngudi tryc ti€p sdng tao ra médt phian hoic
toan bé tic pham” va khong trao quyén tdc gia cho AL° Khi Al tao ra sain phim
V41 su tham gia ciia con nguoi, tranh chdp vé quyén tdc gia thuong khong phit
sinh. Khi AI tu dong tao ra san phim mdi, cdc tranh luan xoay quanh vin de
ai [a chu s6 htiu quyén tdc gid d6i vdi cde san phdm nay. Quyén tic gid d61 véi
no1 dung s6 do Al tao ra hién dang la khodng tréng phdp ly ca 6 Viét Nam va
trén thé gidi. Xu hudng chung la khong cong nhan Al Ia tic gid, va cau hoi dit
ra trong gi61 hoc thuat va phdp luat qudc gia cung nhu qudc t€ 1a liéu c¢é nén
xay dung mot co ché bio hé mdi dé€ khuyén khich diu tu va sing tao.

Trong béi canh d6, phdp luat Viét Nam gan day da cé nhung diéu chinh
budc ddu nham ghi nhan vai trd caa Al trong qud trinh hinh thanh d6i tugng
SHTT. bdng chu y, Luit sta déi, bé sung moét s6 dieu cua Luat SHTT s6
131/2025/QH15 da b6 sung khodan 5 Diéu 6 véi quy dinh: “Can ci vao quy

2 Ho Thuy Ngoc, Bdo h¢ quyén sé hinu tri tu¢ doi véi cac sdn phdm tqo ra fir tri tu¢ nhdn tao, Luan dn tién si luat
hoc, Trudng Pai hoc Luat TP. H6 Chi Minh, 2025, tr. 54.

3 Bill Hibbard, “Avoiding unintended Al behaviors”, Proceedings of the 5th International Conference on Artificial
General Intelligence (AGI 2012), Springer, Berlin, 2012, tr. 107-116. DOI: https://doi.org/10.1007/978-
3-642-35506-6_12

4 Luat S6 hau trf tu¢ s¢ 50/2005/QH11 ngay 29/11/2005, dugc stia d6i, b sung béi Luat s6 36/2009/
QH12 ngay 19/06/2009, Luat s 42/2019/QH14 ngay 14/06/2019, Luat s6 07/2022/QH15 ngay
16/06/2022 va Luat s6 131/2025/QH15 ngay 10/01/2025.

5 Tran Lé Hong, “Khdi qudt vé s6 huu trf tué¢”, trong Chuyén khdo vé Sé hiu tri tué trong linh vuc khoa hoc
kinh té (Tdp 1), Truong Pai hoc Kinh t€ TP. H6 Chi Minh, 2010, tr. 27.

6 Hb Thuy Neoc, fldd, 2025, tr. 133.
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dinh cta Luat nay, Chinh phu quy dinh viéc phdt sinh, xdc lap quyén SHTT
theo quy dinh tai cdc khoan 1, 2, 3 va 4 Pi¢u nay trong truong hop déi tuong
quyén SHTT dugc tao ra ¢6 su dung hé théng tri tué¢ nhan tao.” Quy dinh nay
phan dnh sy chuyén dich tu hoc thuyét phdp ly truyén théng ldy con ngusi
lam trung tdm sang moét cdch ti€p can linh hoat hon, budc dau thtia nhan vai
tro ctia Al trong qud trinh sdng tao. Tu géc do kinh t& - phdp luat, viéc trao
thim quyén quy dinh chi ti€t cho Chinh phu gép phin tao du dia chinh sich,
nhung dong thoi cung lam gia ting muc d¢ bit dinh phdp ly trong ngin han
do thi€u tiéu chi ro rang vé cha thé va cdc diéu kién biao ho. Trong bdi canh
thuong mai qudc t€, quy dinh nay thé hién nd luc thich ung cua Viét Nam
vdi xu hudng s hda, song cung dit ra yéu ciu sém hoan thién khung phdp ly
nham gidm rui ro trong giao dich xuyén bién giéi.
2. Tac dong cua viéc xac dinh quyén tac gia d6i véi noi dung s6 do
Al tao ra d6i véi thuong mai quéc té: dong luc va thach thic
2.1. DBong luc cha viéc xdc dinh quyén tdc gid doi voi noi dung sé do Al tao ra
trong thuong mai quéc té

Thuc té, di ¢6 nhiing trudng hgp san phdm c¢é nédi dung sing tao khong
do con nguoi tao ra nhu cd voi vé tranh hay dién hinh la vu NARUTO v.
Slater, 888 F.3d 418 (9th Cir. 2018),” nhung vin dé vé quyén SHTT trong cdc
trudng hgp nay khong tré thanh chu dé duge cic nha lam luat, xa hoi quan
tAm nhu trudng hgp cta Al. Vay tai sao cdc san phdm dugc tao ra béi Al lai ¢6
thé khién cdc qudc gia can nhic stia d6i phdp luat hién hanh veé s huu trf tu¢?
Trong phdp luit dan sy cta nhi¢u qudc gia, cdc loai tai sin dugce thtia nhan
phd bién bao gom vat, tién, gidy td ¢ gid va cdc quyeén tai san. Sy thiia nhan
nay phan dnh két qua caa qud trinh phdt trién ctia quan hé luu thong dan su va
da dugc cu thé hoa trong cdc quy pham phdp luat. Cung véi su van dong caa
doi séng kinh t&, nhiing loai tai san mé1 khong ngling xuit hi¢n. Viéc xdc dinh
mot d6i tugng c6 duge coi la tai san hay khong khong chi phu thuéc vao y chi
chu quan cua nha lam luit, ma trudc hét phai xuit phdt tir gid tri va y nghia
kinh t& cta déi tugng d6. Trong ky nguyén s6, nho kha ning tu dong héa va
xt ly du liéu khéi lugng 16n, AT ¢6 thé san xudt noi dung sé véi chi phi thip
hon ding ké so véi sdng tao truyén théng, gitip doanh nghiép rit ngin thoi
gian ti€p can thj truong, dong thoi t6i uu héa ngudn luc nhan sy va tai chinh,
tré thanh nguodn luc quan trong thic dy ting trudéng va déi mdéi. Viéc khong
xdc dinh dugc chu thé quyén hoic tit chéi bao ho nhiing san phim c6 gid tri
thuc tién chi vi thi€u sy tham gia truc ti€p ctia con ngudi trong qud trinh sing
tao sé lam suy gidm muc tiéu khuyén khich d6i mdi, dong thoi tao ra sy bit
binh ding trong canh tranh cong ngh¢ 6 pham vi toan cau.

Do d6, c6 thé khing dinh cdc dong luc sau d6i véi thuong mai quéc té
khi xdc dinh quyén tdc gid d6i véi nédi dung s6 do Al tao ra:

7 Naruto v. Slater, 888 F.3d 418 (9th Cir. 2018). Xem toan vin phdn quyét tai: U.S. Court of Appeals for
the Ninth Circuit, https://cdn.ca9.uscourts.gov/datastore/opinions/2018/04/23/16-15469.pdf, truy cap
ngay 05/01/2024.
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- Thiic ddy déi méi va ddu tu

Phdt trién Al la linh vuc doi hoi mic dau tu khoéng 16 ca veé tai chinh 1an
ha tang. Trudc hét, viéc hudn luyén cdc mo hinh Al hién dai can khéi lugng
da liéu khéng 16 va siic manh tinh todn vugt troi. Bdo cdo cua Stanford Al
Index 2024 cho thdy chi phi huin luyén m6 hinh GPT-4 ctia OpenAl udc tinh
vao khoang 78 triéu USD va cua Gemini cia Google 1a 191 tri¢u USD.* Chi
phi phan cing cho vi¢c huin luyén cdc m6 hinh ngoén ngu 16n (large-language
model, LLM) ¢6 thé chiém dén 40-60% téng ngan sich dy dn AlL.° Ngoai ra,
chi phi nhan luc cang [a mot yéu t6 ddng ké. Cdc ky su va nha nghién ciu
Al hién nim trong nhém lao dong cé muic luong cao nhit trong nganh céng
nghé¢.'” Co thé thdy rang Al khong chi don thuian Ia san phim cda déi mdi
cong nghé, ma con la két qua cua nhing khodn dau tu khéng 1o.

Néu cdc san phim Al khong dugce bao ho, kha ning bi sao chép va khai
thdc trdi phép sé ting cao, khién cdc khoan dau tu hang trim tri¢u d6 la cho
nghién cdu va phdt trién kho c¢6 thé hoan vén. Cdc chu thé khic ¢d thé khai
thdc gid tri st dung cua cdc san phim tii AI ma can bo ra chi phi tuong ung,
dan dén sy chénh léch trong phan bé 161 ich. Hé¢ qua 1a cdc cong ty nho hoic
cdc startup khé c¢6 dong luc tham gia thi truong, con cdc tap doan 16n cang de
dit hon trong viéc rét von dai han.

- Tang cuong luu théng thuong mai dich vu sé

Viéc xdc dinh quyén tdc gia cho sain phim Al gép phan tao ra co sé phdp
ly minh bach trong cdc giao dich xuyén bién gidi. Khi xdc dinh dugc chu s6
htiu cdc san phim nay, cdc doanh nghi¢p dé dang ti€n hanh hoat dong cip
phép, chuyén nhugng, hoic nhugng quyeén su dung (licensing) trén thi trudng
qudc t€. Pitu nay giip giam chi phi giao dich, han ché rai ro phdp ly, dong
thdi ting niém tin cua cdc d61 tdc thuong mai. Vi du Canva tich hgp cong
cu Text-to-Image AI cho phép ngusi dung tao thiét k€ bing mé ta vin ban va
khai thdc cho muc dich thuong mai 6 hon 190 qudc gia, Adobe Stock tii nim
2022 di chidp nhan tic phiam do Al tao ra (vi du MidJourney, Stable Diftusion)
néu ngudi gui khai bdo r6 rang Ia nhiing din ching dién hinh cho thiy néu
san phiam do Al dugc biao ho quyén tdc gid, thi nén ting phan phéi s6 khong
chi mé rong pham vi thuong mai héa trén toan ciu ma con tao co s6é phdp
ly minh bach cho viéc cdp phép, chia sé 161 nhuan va gidi quyét tranh chip
xuyén bién gidi.

- Hai hoa héa phdp ludt thuong mai qudc té trong linh vic sé hiu tri tué

Trong ky nguyén toan ciu hda, tinh théng nhit cua h¢ théng phdp luat
qudc té€ la dieu kién quan trong dé giam thi€u xung dot va khuyén khich

8 Stanford University, Artificial intelligence index report 2024, Stanford Institute for Human-Centered Al,
2024, tr. 4.

9 Epoch Al, “How much does it cost to train frontier Al models?”, Epoch AI, 2025, https://epoch.ai/blog/
how-much-does-it-cost-to-train-frontier-ai-models, truy cap ngay 10/09/2025.

10 Melia Russell, Pranav Dixit, Alex Nicoll, “Meta salaries revealed: How much the social media giant
pays Al engineers, researchers, and more”, Business Insider, 2025, https://www.businessinsider.com/meta-
salaries-what-it-pays-ai-engineers-researchers-compensation-2025-7, truy cap ngay 10/09/2025.
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thuong mai ty do. Vi dy, nim 2018, dn I¢ dau tién 6 Trung Qudc cong nhan
san phdm do Al tao ra c6 thé dugce bao ho quyén tdc gii, cu thé 1a quyeén sé
htu d6i véi bai viét nay.! Tuy nhién, tai Hoa Ky, noi dung do Al sdng tao ra
khong dugce biao ho.'

Thuong mai dich vy s6 vén mang tinh xuyén bién giéi, do dé, n€u moi
quéc gia dp dung mot tiéu chuin bio ho khic nhau, sy thi€u nhit qudn nay
sé dan dén xung dot phdp luat, rui ro phdp ly va gia ting chi phi tuin tha cho
doanh nghié¢p. Ngugc lai, su dong thuin trong viéc cong nhan quyén tic gia
cho sain phim Al ¢6 thé tao ra mét “chuidn muc mém” (soft law) quéc té, ti
dé tré thanh dong luc thic diy su hoi tu phdp luat gitia cdc qudc gia. Dién
dan d6i thoai caa WIPO vé S6 huu tri tué va va Tri tué nhan tao (WIPO
Conversation on Intellectual Property and Artificial Intelligence) da chi ra su cdp thiét
cua viéc xay dung cdc chuin muc toan ciu vé quyeén tdc gia d6i véi san phdm
Al nhim bdo dam sy can bing gitia khuyén khich d6i méi va bio vé lgi ich
cta cdc chu thé c¢6 lién quan.”

- Tqo ra lgi thé canh tranh quéc gia mdi

Véi cdc phan tich 6 trén, c6 thé thiy nhting quéc gia di diu trong viéc
thiét lap khung phdp ly bio ho quyeén tic gia d6i vdi san phim do Al tao ra
sé ¢6 lo1 thé trong viéc thu hut doanh nghiép, nhan tai va ngudn vén dau tu.
Ditu nay dic biét quan trong d6i véi cdc nén kinh t€ dinh hudng xuidt khiu
dich vu s8, noi né1 dung sing tao déng vai tro tru cét. Nhing nudc tién
phong xiy dung khung phdp ly minh bach va phut hgp sé tré thanh trung tam
thu hit doanh nghiép, nhan tai va ngudn vén toan ciu, tuong tu nhu cich
mot s6 qudc gia da tré thanh trung tdm tai chinh nho h¢ théng phdp luat 6n
dinh va than thién vdéi thi trusng.™

11 Bai vi€t ngin c6 tieu dé “Al viét tin tic: ¢6 phi€u thi trudng ching khodn hom nay” do Dreamwriter,
moét phin meém trf tué nhan tao do Tencent phit trién, tu dong tao ra va dugc ding tai trén céng thong
tin tai chinh cta Tencent vao nam 2018. Mot cong ty cong ngh¢ khdc da sao chép nguyén vin bai viét
nay va diang lai trén website ctia ho ma khong xin phép. Tencent khéi kién, yéu ciu bodi thusng vi
hanh vi xAm pham quyén tdc gid. Toa cho ring bai viét do Al tao ra ddp ung tiéu chuin mot tic phim
vian hoc ngin theo Luat bian quyén Trung Qudéc va budc bi don phai xin 161 cong khai va boi thusng
cho Tencent. Phidn quyét phin dnh quan diém cua toa ring viéc bio ho khong dua trén “Al 1a tdc gid”,
ma dya trén co sé dau tu trf tué¢ va té chuic cua con ngudi/phdp nhan duing sau h¢ théng Al Xem:
Sukanya Sarkar, “Exclusive: India recognises Al as co-author of copyrighted artwork™, 2021, Managing
IP, https://www.managingip.com/article/2a5czmpwixyj23wyqctlc/exclusive-india-recognises-ai-as-
co-author-of-copyrighted-artwork, truy cap ngay 11/08/2025.

12 Ngh¢ si Kris Kashtanova nop don ding ky quyén tic gid cho moét cuén truyén tranh ¢d tén “Zarya of the
Dawn” tai Vin phong Ban quyén Hoa Ky nim 2023. Phin kich ban, ¢t truyén va bs cuc do Kashtanova sing
tao, nhung hinh anh minh hoa dugc tao ra nho cong cu Al Midjourney. Ban dau, don ding ky ducc chip
thuin toan bo. Tuy nhién, sau khi ra sodt, US Copyright Office huy bd phan bao ho déi vdi cdc hinh anh do
Midjourney tao ra, véily do ching khong phai la két qua cua “syi sing tao mang tinh con ngudi”. Xem: United
States Copyright Office, Decision on Zarya of the Dawn (Registration No. VAu001480196), Feb 21, 2023.

13 WIPO, “WIPO and frontier technologies: Artificial intelligence”, 2025, WIPO Official Website, https://
www.wipo.int/en/web/frontier-technologies/artificial-intelligence/index, truy cap ngay 11/09/2025.

14 Vi du nhu Singapore nhtng nim 1990 da ban hanh nhi¢u cai cdch phdp ly d€ tao 1ap moi truong kinh
doanh minh bach, co ché€ giai quyét tranh chdp hiéu qua va luat tai chinh phti hgp vdi thong 1é qudc t€
va hién Ia mot trong nhuing trung tim tai chinh hang dau chau A, thu huit cdc tap doan ngin hang, quy
dau tu va fintech toan cau. Hodc nhu Luxembourg véi khung phdp ly linh hoat cho cdc quy dau tu va
uu dai thu¢ minh bach, Luxembourg di phit trién thanh trung tam quy diu tu s6 1 chau Au va la quéc
gia quan ly lugng tai sain quy 16n thu hai thé gidi, chi sau Hoa Ky.



110 TAP CHI KHOA HOC PHAP LY VIET NAM SO 06(202)/2026

2.2. Thdch thiic cia viéc xdc dinh quyén tdc gid doi véi ngi dung sé' do Al tgo ra
trong thuong mai quéc té

Bén canh dong luc, viéc xdc dinh quyén tic gia d61 véi nod1 dung s6 do Al
tao ra cung dat ra nhiéu thdch thuc.

- Xung dét phdp ludt ginia cdc quéc gia

Day 1a thich thic 16n nhit hién nay. Mot s6 nghién ciu chi ra ring
phdp luat quéc t€ bao ho quyeén tic gia nhim muc dich bio h¢ gid tri thuong
mai, chud khong tap trung vao ghi nhan thanh quai lao dong tu nhién ctua con
ngudi.”” Cdc qudc gia trong qud trinh nghién ciu vin dé nay da chia thanh hai
luong quan diém: (i) khong bio hd quyeén s6 hiu cdc tic phdm nay; (i) bao
h¢ quyén s6 htiu va dang tim ki€m cha thé hgp ly tré thanh cha s6 htu.'® Vi
du thdng 3 nam 2023, Vin phong Bin quyén cua Hoa Ky di ban hanh Hudng
dan ding ky quyén tdc gia d6i véi tdc pham ¢6 cdc noi dung do Al Iam ra, chi
ro6 quyeén tic gia chi cdp cho con nguoi ty nhién. Tdc phim hoan toan do Al
tao ra sé khong dugce bdo ho."”” Cé thé thiy thuong mai dich vy s6 vén mang
tinh xuyén bién gidi, nhung khung phdp ly hién nay khdc biét, tao ra khoang
trong va chong chéo kho gidi quyét: mot tic phim c6 thé duge bao ho 6 qudc
gia nay nhung lai khong dugce thiia nhan 6 qudc gia khic.

- Nguy co gia tang bdt binh ddng kinh té

Viéc xdc dinh quyén tic gia cho san phim Al cang tiém in nguy co lam
sau sic thém khodng cdch phdt trién gitia cdc quéc gia. Cdc nudc phdt trién véi
ha ting cong ngh¢ tién ti€n va ngudn luc manh mé c¢é kha ning tan dung t6t
hon quyeén tdc gid Al, tii d6 gia tang 191 thé canh tranh. Ngugc lai, cdic qudc gia
dang phdt trién - vén phu thuédc vao cong nghé nhap khau - ¢6 thé bi dit vao
th& bat 191, phii gdnh chiu cdc yéu cau cdp phép va tuin thu cao, trong khi co
hoi tham gia chudi gid tri thuong mai sé lai han ché€. Piéu nay ¢ thé lam gia
ting bat binh ding trong viéc phan phéi lgi ich tii thuong mai quéc té.

- Chi phi tudn thit cao va rii ro thuong mai

Su khdc biét trong quy dinh phdp luat gitia cdc qudc gia budc doanh nghi¢p
phai chiu cdc chi phi nhu dich thuat, tu vin va dai dién phdp ly tai tiing thi truong,
chuin bi ho so ding ky riéng bi¢t va theo doi sy thay déi lién tuc cua phép luat,
qua d6 lam gia ting chi phi van hanh." Véi nhting doanh nghi¢p vira va nho,
chi phi nay ¢6 thé€ tré thanh rao can ngin can viéc mé rong sang thi trudng qudc
t€. Chi phi tuan thu con bao gom rui ro tranh chidp va ki¢n tung. Véi sin phim
do Al tao ra, can tinh thém chi phi phdt sinh tit viéc ching minh vai tro ctaa con

15 Jane C. Ginsburg, “People not machines: Authorship and what it means in the Berne Convention”, IIC -
International Review of Intellectual Property and Competition Law, Vol. 49(2), 2018, tr. 134. DOI: https://doi.
org/10.1007/540319-018-0670-x

16 Ho6 Thuy Ngoc, tldd, 2025, tr. 82.

17 U.S. Copyright Office, Copyright registration guidance: Works containing material generated by artificial intelligence,
37 CFR Part 202, 88 FR 16190, 2023.

18 Viduy, tai Hoa Ky l¢ phi dang ky truc tuyén cho mot tic phdm don 1é hién 1a 45-65 USD; Tai Lién minh chau
Au (EUIPO), 1¢ phi co ban cho mot ho so ¢6 thé tit 200-300 EUR, chua tinh dich thuat sang ngén ngti chinh
thic cua tiing qudc gia thanh vién; Néu ding ky cing mot tic phdm tai 10-15 thi trudng 1én (My, EU, Anh,
Nhat, Han Qudc, Uc...), téng chi phi dich thuat va l¢ phi ¢6 thé 1én dén hang chuc nghin USD.
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ngudi (sdng tao, kiém sodt), minh chiing nguon dau vao du liéu, ching minh tinh
nguyén ban, va c¢6 thé ci chi phi cho viéc thu nghiém tranh chip.
3. Mot s6 de xudt trong viéc xac dinh quyén tac gia d6i véi noi dung
s6 do AI tao ra nham thuc ddy thuong mai qudéc té
Trong b6i canh cdc vin ban hudéng dan thi hanh quy dinh mdéi cta Luat
SHTT nim 2025 chua dugc ban hanh, ¢é thé nhan dinh ring khung phdp ly
hién nay cua Vi¢t Nam dang & giai doan chuyén tié€p, thé hién xu hudng thin
trong nhung mé. Vi¢c giao cho Chinh phua quy dinh chi ti€t cho thiy nha lam
luat uu tién tinh linh hoat nhim thich tng vdi sy phdt trién nhanh cta cong
nghé¢ Al Tuy nhién, sy thi€u ving quy dinh cu thé vé tiéu chi xdc lap quyeén,
chua thé quyén va pham vi bio ho ¢6 thé lam gia ting bit dinh phdp ly, dic biét
trong cdc giao dich thuong mai s6 xuyén bién giéi. Do d6, can sém ban hanh
cdc van ban hudng dan theo hudng: (i) lam r6 co ché xdc dinh chu thé quyén
dua trén muc do dau tu va kiém sodt Al; (i) thiét lap tiéu chi bao hé phu hop,
trinh bao ho¢ tran lan; va (iii) bao dim tuong thich véi thong 1¢ quéc t€. Cu thé:
- Bdo h¢ quyén tdc gid déi vdi ngi dung s6 do Al tgo ra trén co sé bdo h¢ ddu tu
Nhu da phan tich 6 3.1, quan diém truyén théng la tic phim chi dugc
cong nhan va bao h¢ khi phan dnh ddu 4n sdng tao cd nhan cua tdc gia [a con
nguoi. Trong béi canh Al ngay cang tham gia sdu vao qud trinh sdng tao, quan
diém truyén thong ldy con nguoi lam trung tdm khong con phu hgp khi dp
dung d€ xdc dinh cdc noi dung s6 do Al tao ra ¢c6 dugce bao ho hay khong.
Két qua phan tich tai 3.2 cho thdy cdc sdn phdm dugc tgo ra tir Al thuong la
két qua cua qud trinh dau tu véi cudng d6 von, nguon nhan luc chit lugng cao
va cong nghé tién tién. Do d6, viéc nhin nhan nhting sin phdm nay khong chi
nhu moét két qua sdng tao don thuin ma con nhu moét dang tai san dau tu cé
y nghia kinh t€ la hoan toan xdc ding. Quan diém truyén théng ndi trén can
dugc dieu chinh dé ddp ung thuc tién mdi cta thuong mai dich vu s6. Tu géc
do phdp ly, bio hé quyén d6i véi san phim Al can dugc thiét k€ theo hudng
bio vé 1¢i ich chinh ding cta chu thé di bo vén, cong sic va ngudn luc cong
ngh¢ d€ hinh thanh sin phim. Co ché€ “bio ho dau tu” nay khong chi dong
vai tro che ché cho nha diu tu trudce rui ro chi€ém dung hoic sao chép bit hgp
phdp, ma con tao dong luc khuyén khich d6i mdi sing tao, ning cao ning luc
canh tranh va bio dam sy phdt trién bén viing cta hé sinh thdi Al trong dai han.
Khong phai moi n¢1 dung s6 do Al tao ra déu nén dugc biao ho. Bai viét
cho rang bao h¢ diu tu chi dp dung vdi cdc sain phim ¢6 gid tri véi xa hoi, can
bing gitia quyén cua nha dau tu va lgi ich xa hoi. Cic mo6 hinh AI hién nay
dugc huin luyén trén co sé da liéu 16n chuda tic phim duge bao ho. Néu noi
dung do Al tao ra chi Ia két qua sao chép' hoic “bién déi ky thuat” tu tdc

19 Vi du nhu vu viéc Getty Images (UK) Ltd v Stability AI Ltd [2023] EWHC 3090 (Ch), theo d6 cong ty
Getty Images da khoi kién Stability Al tai Toa Thuong thim Anh (High Court of Justice) vi xAm pham
quyén tdc gid va nhan hi¢u khi st dung trdi phép hang tri¢u hinh dnh da ding ky dé huin luyén mo hinh
Al Stable Diftusion. Xem chi ti¢t tai: Copyright Alliance, https://copyrightalliance.org/wp-content/
uploads/2023/02/Getty-Images-v.-Stability-Al-Complaint.pdf, truy cap ngay 02/09/2025.
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phim g6c, viéc bao ho sé di ngugce lai muyc tiéu khuyén khich sing tao, dong
thoi xaAm pham quyén tdc gid cua du li¢u dau vao. Do d6, diéu kién tién quyét
dé bao ho 1a du liéu dau vao dé€ tao ra noi dung s6 phai hop phdp. Ngoai ra,
noi dung s6 dugc tao ra khong vi pham cdc quy dinh cdm cua phdp luat quéc
gia va/hoic quéc t€. Vi du nhu noi dung s6 do Al tao ra khong c¢6 va tuyén
truyén bao luc, phan bi¢t chung toc hoic xdm pham an ninh quéc gia. Dong
thoi, noi dung sé dugc tao ra khong duge lam t6n hai dén cdc gid tri dao duc -
x4 hoi nhim duy tri sy can bang gita khuyén khich d6i mdi va bao vé loi ich
cong cong.

- Bdo h¢ quyén tdc gid déi vdéi ngi dung s6 do Al tgo ra la bdo h¢ quyén sé hiru

Noi dung s6 do Al tao ra. Al khong phéi Ia con nguoi tu nhién nén khong
thé tré thanh tic gid theo quy dinh phdp luat hién hanh. Viéc xdc dinh ai la tdc
gia d6i véi nodi dung s6 do Al tao ra khong tao dong luc thic ddy dau tu hay
bio v¢ Igi ich cua cdc chu thé ¢6 lién quan. Xuit phdt ti nguyén tic bao ho
dau tu dé cap 6 trén thi cin tip trung vao bao vé 161 ich kinh t€ thyc t&€ cua chu
thé da bd vén va cong nghé dé tao ra sain phdm. M6 hinh nay tuong ty nhu co
ch&€ bao hoé sui generis cho co s6 du liéu trong EU, noi quyén khong dua trén
tinh sdng tao cd nhan ma dya trén sy dau tu ding ké. Do do, bai viét dé xuit
khong can xdc dinh chu thé tic gid cua ndi dung s6 do Al tao ra. Bé qua yéu
cau xdc dinh tdc gia cho san phim do Al tao ra khong dong nghia véi viéc tl
chdéi bao ho, ma Ia chuyén hudng bio ho tit nhan thin sang kinh t€, bio dim
hai hoa gitta d61 mdi sing tao va nhu ciu thuong mai toan cau.

Tu cdch ti€p can nay, bai viét dé xudt bio ho quyeén tai sain d6i véi noi
dung s6 do Al tao ra. Bio ho quyén s6 huiu sé: (1) bao dam l¢1 ich kinh t& cho
cdc chu thé da dau tu vén, nhan luyc va cong ngh¢ d€ phdt trién va van hanh h¢
théng Al; (i1) tao su minh bach va an toan phdp ly khi xdc dinh chu thé quyén
ro rang trong giao dich cdp quyén st dung, nhugng quyén hoic phian phéi noi
dung s6 do Al tao ra trong thuong mai qudéc té; (iii) xdc dinh chu thé phai chiu
trdch nhiém khi no1 dung sé do Al tao ra vi pham cdc quy dinh phdp luat, pham
tri dao diic - xa hoi.

- Nguyén tdc xdc dinh chii s6 hitu quyén tdc gid déi vdi ngi dung s6 do Al tgo ra

Noi dung s6 do Al tao ra thuong khong phai két qua cia moét cd nhan ma
la su két hop cua nhitu chu thé, thudng la chu thé phdt trién Al, cha sé huu
Al va chu thé st dung Al... Vay cau hoi dit ra 1a nén trao quyén sé htiu véi noi
dung s6 do Al tao ra cho chu thé nao?

Trudc hét, phii cin cui vao thoa thuan gitia cic cha thé tham gia vao qud
trinh tao noi dung s6 cia Al Pay [a hudng ti€p can hop ly, vira bio dam tinh
tu do hgp dong, viia dip ung nhu ciu linh hoat cua thi truong trong béi canh
phdp luit chua hoan thi¢n. Cdc bén c6 thé lya chon co ché dong s6 huiu, doc
quyén hoic phan chia quyén theo ty 1¢ dau tu, qua d6 phan dnh ding muc do
déng gdp va rai ro ma moi bén ginh chiu. Vi du nhu “Adobe Generative Al
User Guidelines” va “Adobe Generative Al Product Specific Terms” tai phin
2.2. néu 16 “No one but you owns your content”, tic la két qua dau ra do nguoi
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dung tao ra baing cong cu Al thuoc quyeén sé htiu cua ngusi dung, véi dieu kién
ngudi dung tuin thu quy dinh vé dau vao (inpuf) va khong vi pham quyén cua
bén thu ba.* Hoic Shutterstock - nén ting truc tuyén toan ciu chuyén cung
cdp va phan phdi noi dung sing tao da quy dinh “although we developed an AI tool
that generates images, Shutterstock will not allow Al-generated content to be submitted
by contributors for licensing on our platform”, tic Ia khong chdp nhan cho chua thé
dong gbp cong suc cung Al lam ra néi dung s6 c6é quyén cip quyén st dung
néi dung nay cho bén thu ba.*!

Néu gitia cic chu thé tham gia vao qud trinh tao néi dung sé cua Al khong
c6 théa thuan, cd thé tham khio cich phdp luat Anh xdc dinh quyén s6 hiiu véi
san phim do AI lam ra. Muc 9 (3) Dao luat Sing ché, Kiéu ding cong nghiép
va Quyén tdc gid 1988 (“Copyright, Designs and Patents Act 1988, CDPA”) ghi
nhan trong trudng hop tic phim ngh¢ thuat, am nhac, vin hoc do mdy tinh
tao ra thi tic gia sé 1a cd nhan thuc hién cdc thu x€p can thiét cho Al tao ra tic
phim?? vdéi dieu kién tdc phdm nay hoan toan khong dugce sing tao béi con
ngudi.” Cdch tiép can nay cho thiy phdp luat Anh da thita nhan kha ning gin
quyén s6 htiu véi chu thé ¢d vai trd t6 chiic, kiém sodt qud trinh sdng tao, thay
vi tdc gid theo nghia truyén théng. Do d6, bai viét dé xuit viéc xdc dinh chu
s6 htiu d61 véi san pham do Al tao ra cin cin cud vao vai trdo thuc t€ va muic d6
déng gép tai chinh cua cdc chu thé lién quan. Nghia vy ching minh thuéc ve
cdc bén nhim dam bao tinh minh bach va cong bing trong phan chia quyén
loi. Trong trudng hop khong thé xdc dinh duge chu thé nao ¢6 sip x€p “can
thiét” cho sy hinh thanh tdc phim, c¢6 thé dp dung co ché dong s6 hau, qua dé
phin dnh dung tinh chit da chiéu caa qud trinh dau tu, van hanh va khai thdc
san phim Al

- Xdy dung nguyén tdc hai hoa héa 6 cdp d¢ qudc té

Thuyc trang dugc phan tich 6 phan 3.3 cho thdy phdp luat quéc gia va
quéc té€ cé hoac khong cé quy dinh cuy thé vé quyén tdc gia d6i véi noi dung
s6 do Al tao ra, hoic khong bao ho, din dén nguy co xung dot phdp luat.
Nhiing khdc bi¢t nay phin dnh cdch ti€p can da dang va chua c6 su théng
nhit trén toan cau. P€ bio dim sy van hanh 6n dinh cua thuong mai quéc té,
bai viét dé xudt xay dung nguyén tic cong nhan téi thiéu, tic la cdc qudc gia
c6 thé lya chon mo hinh bio h¢ khdc nhau nhung t6i thi€u phai cong nhan
quyén tai san cta cha thé dau tu vao Al ti cdc nudc khdc. Theo d6, chu thé

20 Adobe, “Adobe generative Al user guidelines”, 2025, Adobe Legal Terms, https://www.adobe.com/legal/
licenses-terms/adobe-gen-ai-user-guidelines.html, truy cap ngay 08/09/2025.

21 Shutterstock, “Content policy updates: Al-generated content”, 2025, Shutterstock Support, https://support.
submit.shutterstock.com/s/article/ Content-Policy-Updates-Al-generated-Content,  truy cip ngay
08/09/2025.

22 Muc 9 (3) Pao luat Quyen tic gid, Kiéu ding cong nghi¢p va Sdng ché nim 1988 suta déi bé sung 2003
cta Anh quy dinh: “In the case of a literary, dramatic, musical or artistic work which is computer-
generated, the author shall be taken to be the person by whom the arrangements necessary for the creation
of the work are undertaken”.

23 Muc 178 Pao luat Quyén tdc gid, Kiéu ding cong nghiép va Sdng ché nim 1988 stia d6i bé sung 2003 cuia
Anh quy dinh: “computer-generated, in relation to a work, means that the work is generated by computer
in circumstances such that there is no human author of the work™.
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dau tu ti mot qudc gia, khi khai thdc san pham Al tai mét thi trudng khdc, sé
khong bi tudc doat 1¢1 ich chi vi nudc sé tai dp dung mo hinh phdp ly khdc
bié¢t. Pi¢u nay dic biét quan trong trong bdéi canh nédi dung s6 (hinh anh,
am nhac, phain mém) dé dang luu thong xuyén bién gidi. Viéc cong nhan tdi
thiéu vé quyén tai san giup giam thiéu tranh chdp gitia cdc qudc gia vé quyén
s6 hiiu, tao nén tang cho hgp tic va tiing budc hai hoa héa phdp luat qudc
t&. Thay vi dp dit mét mo hinh duy nhit, co ché€ nay ton trong chu quyén
lap phdp cua tiing nudc, dong thoi bao dam 161 ich chung trong thuong mai
toan cau.
Két luan

C6 thé khing dinh ring Al viia md ra nhting cé hoéi to 16n, vita dat ra
khong it thdch thic trong viéc xdc lap va bao ho quyeén tic gia d6i véi noi dung
s6. Mot mat, no1 dung s6 do Al tao ra mang lai tiém nang thuong mai hda
manh mé, tao ra gid tri kinh t€ mdi, giam chi phi ti€p can thi trudng va thuc
day su dich chuyén nhanh chéng ctua thuong mai dich vu trén pham vi toan
cau. Mit khdc, chinh thyc t€ khong c6 su sing tao cua con ngudi trong qud
trinh tao ra néi dung s6 nay khién cdc h¢ théng phdp luat truyén théng - vén
ldy con nguoi lam trung tAm - gap kho khin trong viéc xdc dinh cha thé quyén,
pham vi bao h¢ va co ché thuyc thi. Vin dé c6t 161 khong nim 6 viéc ¢6 bao
ho hay khong, ma é chd bio ho theo mo hinh nao dé viuia khuyén khich déi
mdi sdng tao, viia bao dam cong bing va minh bach trong thuong mai quéc té.
Bai viét da khing dinh ring bio ho quyén tdc gia dua trén co ché€ biao ho dau
tu, ting cuong co ché thoéa thuan hgp dong, va cong nhan téi thi€u quyeén tai
san cua chu thé dau tu tir cdc qudc gia khdc la nhung hudng di kha thi nhim
thu hep khoang cdch phdp ly hi¢n nay. Mot co ché bao ho linh hoat, hai hoa
va chu trong dén loi ich cta cd nha dau tu 1an 1¢i ich cong cong sé 1a chia khéa
dé bién Al ti moét thdch thuc phdp ly thanh mot dong luc phdt trién bén viing
ctua thuong mai quéc té€ trong ky nguyén s6. @
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