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Tom tat
Nhdm cdi cdch chinh sdch bdo hiém xa héi dé ndng cao chdt ligng cugc soéng cia nguoi lao déng, gop
phdn thiic ddy an sinh xa héi bén ving, Dus thdo Ludt bdo hiém xa héi (sia doi) da ghi nhdn thém
ché d¢ thai san vao nhom quyén loi ma nguvi tham gia bdo hiém xa héi tu nguyén dugc hudng. Bai
viét dudi ddy ly gidi su can thiét cia viéc bd sung ché’ d¢ thai san vao chinh sdach bdo hiém xa hgi t
nguyén va dé xudt y kién cho vié¢c hoan thién Dy thdo Ludt vé vdn dé nay.
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Abstract
In order to ifrom social insurance policies to improve the quality of life of employees, and
contribute to promoting sustainable social security, the authors of the Draft Law on Social
Insurance (amended) have added maternity benefits to the group of benefits that voluntary social
insurance participants enjoy. The following article explains the necessity of adding maternity
benefits to voluntary social insurance policies and proposes ideas for completing the Draft Law
on this issue.
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1. Can thiét bo sung ché€ do¢ thai san vao loai hinh bao hiém xa hoi
tu nguyén

Ché¢ d¢ thai san la mét trong nhung chinh sich an sinh xa hoéi, la
ché€ do bio hiém xa hoi (BHXH) dugc thuc hién trén co sé6 déng gép
vao quy tai chinh tii ngudi tham gia BHXH hoic tii ngan sich nha nudc
trong cdc hoan canh cin thiét theo quy dinh cua phdp luat. Khic véi
cdc ché€ d6 BHXH khdc (nhu bio hiém 6ém dau, huu tri, bao hiém tai
nan lao dong - bénh nghé nghiép...), déi tuong cia ché do0 BHXH ve
thai san (ch& d¢ thai sin) chu yéu la bén yéu thé: nguosi lao dong mang
thai, sinh con hodc nuéi con so sinh. Loi ich trong yéu ma ché€ do thai
san hudng dén la sic khoe sinh sin, la quyén 1o1 ba me va tré em. Thuia
nhin quyén dugc bdo v¢ thai sin thong qua ché€ d¢ thai san vi lé dé c¢é
y nghia dac biét quan trong.

D61 vdi lao dong ni - nhém nguosi lao dong ¢6 nhiing yéu t6 ve
stic khoe, tim sinh ly dic thu, ch€ d¢ thai san dugc nhin nhan nhu mot
cong cu phdp ly ¢6 gid tri trong viéc bao v¢ ba me va tré em. N6 [a nén
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ting gitip giam thiéu nhtng khé khin ma lao dong nti gip phai trong
qud trinh mang thai, sinh con, nu6i con, thuc hién bi¢n phdp chim duit
thai k¥ theo quyét dinh cua co s6 y t&; dieu kién quan trong gitip ho
thuc hién thién chic lam me. Xét trong quan hé gia dinh, ch& do thai sin
cang Ia co sé dé lao dong nam dang tham gia bio hiém x3a héi ¢6 vg sinh
con, nuoi con nudi so sinh thuc hién trich nhi¢ém d6i véi gia dinh, ti d6
gép phan thic diy binh ding gidi, tao co s6 x6a bo sy phan biét d6i xu
trén co s6 gidi. Viéc dam bao thay thé hoic bu dip mot phin thu nhap va
su ho trg chi phi y t&€ trong thoi gian hudng thai sin ctng giip nguoi
lao dong thuc hién nghia vu va quyén cham séc, nuéi dusng con trong
dieu kién phu hop, gitip con tré phdt trién toan dién. Vi vay, ché do thai
san khong chi bao v¢ quyén I¢1 cho luc lugng lao dong hién tai ma con
“nhu mot khoan dau tu co ban d€ daim bao ngudn nhan lyc tuong lai
cta moi qudc gia”.!

La qudc gia thanh vién ciaa T6 chuc lao dong qudc t&€ (International
Labour Organization, 1LO), Viét Nam di cam két thuc hién va tung
budc noi luat héa cdce tiéu chuidn lao dong quéc t€ co bin, trong d6 ¢6
nhém tiéu chuidn vé quyén dugc binh ding, dugc bao vé thai san (de
cap trong cdc cong udc, khuyén nghi ma Viét Nam da hoiac chua phé
chuidn)? vao h¢ théng phdp luat quéc gia. Vé co ban, phdp luit Viét
Nam da xay dung co ché phdp ly khd dong bo cho viéc thuc hién,
bido v¢ quyeén thai san. Tuy vay, chinh sich va phdp luat trong ché€ do
BHXH vé thai san hi¢én hanh van ton tai nhung khoing tréng. Luat
BHXH nam 2014 va cdc ban hudng dan thi hanh Luat chi xdc dinh déi
tugng, dieu kién, thoi gian, mic huéng, dudng siic, phuc hoi sic khoe
sau thai san... dp dung déi véi lao dong tham gia BHXH bit buéc - loai
hinh bio hiém do Nha nudc t6 chic ma ngudi lao dong va nguoi su
dung lao déng phai tham gia. Trén thuc t&, Nha nudc du da ¢6 co ché
hé tr¢ cho phu nti 1a ngudi dan toc thiéu s§ thudc ho ngheo cu tru tai
cdc don vi hanh chinh thué¢c vung khé khin hoic phu nti cu trd tai cdc
vung dong bao din tdc thiu s6 va mién nudi mang thai, sinh con dung

1 International Labour Organisation, “Social protection for maternity: Key policy trends and
statistics”, International Labour Office, Social Protection Department, Social protection poli-
cy paper, No. 15, 2015.

2 Cong udc s6 100 veé trd cong binh ding nam 1951 (Equal remuneration Convention, 1951,
No. 100); Cong udc s6 111 vé phan biét d6i xu trong viéc lam va nghe nghiép nim
1958 (Discrimination - employment and occupation - Convention, 1958, No. 111); Cong udc
s6 102 ve tiéu chudn tdi thiéu vé an sinh xa hoi nim 1952 (Social Security - Minimum
Standards - Convention, 1952, No. 102); Céng udc s6 156 vé trich nhiém cta ngusi lao
dong d6i vdi gia dinh nim 1981 (Workers with family responsibilities Convention, 1981,
No. 156); Cong udc s6 183 veé bio vé thai san nim 2000 (Maternity protection Convention,
2000, No. 183).
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chinh sich dan s6;® song khd dong luc lugng lao dong thudc khu vuc
phi chinh thic* hién ton tai nhu moét tit yéu khdch quan kéo theo tinh
trang ngudi lao dong du ¢6 tham gia BHXH tu nguyén® cing khong
dugc ti€p can véi ché€ d6 thai sain do khong thuédc déi tugng diéu chinh
cia BHXH bit budc. Két qua ditu tra lao dong viéc lam cho thay:® chi
riéng nim 2021, trong 63 tinh, thanh phd truc thudc Trung uong caa
Viét Nam, c¢6 dén 42 tinh, thanh phd ¢6 ty 1¢ lao dong phi chinh thic
trén 70% (tham chi, trong 26 tinh, thanh phd, ty I¢ nay la trén 80%).
bié¢u nay dong nghia, da phin nguoi lao dong phi chinh thuic phai d61
mit véi tinh trang khong duge huéng bu dip thu nhap va nhung hd
tr¢ khdc ti bdo hiém thai sain khi mang thai, sinh con, nhan con nuéi
so sinh. Khdo sdt thuc tién cua co quan chiic nang cho thiy, “cé 72.5%
lao dong nam dang tham gia BHXH ty nguyén mong mudén bé sung
ché& d¢ thai san va 62.5% cho biét sin sang ting miic déng d¢ dugc
huéng ché d¢ khi vg sinh dé hay con 6m”.” Tt nhan thic méi vé khu
vuc phi chinh thuc® va véi dic thu cta lao dong tai khu vuc phi chinh
thiic trong thi trudng lao dong, yéu cau hoan thi¢n chinh sich va ché
do6 BHXH vé thai san tré nén cip thiét.

Nghi quyét s6 28-NQ/TW ngay 23/5/2018 ctia Hoi nghi Ian thu 7
Ban Chip hanh Trung uong Bang Cong san Viét Nam Khda XII vé cai
cach chinh sdch bao hiém xa hoi nhan manh: “Bao hiém xa hoéi la mot tru
3 Nghi dinh s6¢ 39/2015/ND-CP ngay 27/4/2015 ctia Chinh phu (vé chinh sich hé tr¢ cho

phu nti thu¢c ho ngheo la ngusi dan toc thiéu s§ khi sinh con dung chinh sich dan s6) quy
dinh, phu ntt Ia ngusi dan toc thi€u s6 hoiac phu nit [a ngudi Kinh ¢6 chong 1a ngusi dan toc
thiéu s¢, thuoc ho ngheo, cu tri tai cdc don vi hanh chinh thuoc viing khé khin khi sinh con
s& dugc ho trg 2.000.000 dong/ngudsi. Theo diém b, khodn 2, Pieu 38 Thong tu s¢ 15/2022/
TT-BTC ngay 04/3/2022 ctia Bo Tai chinh (vé quan ly va st dung kinh phi su nghié¢p thuc
hién chuong trinh muc tiéu quéc gia phdt trién kinh t€ - xa hoi vung dong bao dan toc thiu
s6 va mién nui giai doan 2021 - 2030, giai doan i: Tt nam 2021 dén nam 2025, phu nii sinh
con tai cdc tinh cé dong ngudi dan toc thiéu s6 va ¢6 ti 1¢ sinh con tai nha cao hon mic trung
binh ctia cd nudc duge hd trg 1én dén 2.500.000 dong. Phu nit dan toc thiéu sé c6 khé khan
dic thu sinh con duing chinh sich dan s6 dugc hé tro t6i da 3.000.000 dong/1 ba me.

4 Lao dong phi chinh thic dugc hiéu 1a lao dong c6 viéc lam khong 6n dinh, thu nhap thap,
khong ¢é hop dong lao dong hoic ¢é nhung ngusi lao dong khong duge déng BHXH va
khong dugce chi trd cdc ch€ do phu cdp va cdc khoin phuic loi x3 hoi khdc.

5 BHXH tu nguyén la loai hinh BHXH do Nha nudc t6 chiic ma ngusi lao dong ¢d quyeén tu
nguyén tham gia, lua chon muc déng, phuong thiic déng phut hop vdi thu nhap cta minh.

6 Téng cuc Théng ké - Van phong ILO tai Viét Nam, Téng quan vé lao dong cé viéc lam phi chinh
thiic & Viét Nam, Nxb Thanh Nién, 2022, tr. 38.

7 Trung tAm Boi dudng dai biu dan cu, “Phan tich thuc trang ché€ do thai sin d6i vdi lao ong
nti tham gia bdo hiém xa hoi Vit Nam”, Trang Théng tin di¢n it Trung tam Boi duong dai biéu
ddan ar, 2023, http://tailieu.ttbd.gov.vn:8080/index.php/tai-lieu/chuyen-de-chuyen-sau/
item/2660-phan-tich-th-c-tr-ng-ch-d-thai-s-n-d-i-v-i-lao-d-ng-n-tham-gia-b-o-hi-m-xa-
h-i-vi-t-nam, truy cap ngay 19/12/2023.

8 Theo Cong vin s6 1127/TCTK —TKQG ngay 13/9/2019 cua Téng cuc Théng ké veé
“Hudng dan su dung khdi ni¢ém khu vuc phi chinh thic va hoat dong tu san, tu tiéu caa ho
gia dinh”, “khu vuyc phi chinh thic bao gom cdc co sé san xudt kinh doanh phi nong, 1am
nghiép va thuy sin, sin xuit sin phdm dé€ bdn, trao d6i va khong phai dang ky kinh doanh”.
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cot chinh cua h¢ théng an sinh xa hoi, gép phan quan trong thuc hién tién
bo, cong bing xa hoi, bio ddm 6én dinh chinh tri - x3 hoi, d6i s6ng nhan
dan, phdt trién bén viing dit nudc”’; nghién ciu thiét ké cdc gé1 BHXH ty
nguyén ngin han linh hoat dé nguoi lao dong c¢6 nhiéu su lya chon tham
gia va thy huéng. Mé rong cdc ché€ d6 BHXH tu nguyén dén nam 2030,
“nong dan va lao dong khu vuic phi chinh thic tham gia BHXH ty nguyén
phai dat 5% lyc lugng lao dong trong do tu6i”. Pdp ting yéu cau hoi nhap
qudc t€ trong linh vic BHXH, thé ché€ héa co ban chinh sich cii cdich
BHXH, gidi quyét bat cap tui thuc tién va tao khung phdp ly thong thodng
cho nguoi lao dong - bao gom ca lao dong khu vuc phi chinh thic tham
gia va thu huéng cdc quyeén lgi vé BHXH phu hop vdi trinh d¢ phidt trién
kinh t& - x4 hoi cta dit nudc, viéc sta d6i Luat BHXH theo hudng bd
sung ché& d¢ thai san vao loai hinh BHXH tu nguyén Ia can thiét.

2. Du thiao Luat Bao hiém xa ho¢i (sua d6i) vée ché do thai san
trong loai hinh bao hiém xa hoi tu nguyén va mot s6 gop y hoan
thien

So véi Luat BHXH nim 2014, Du thao Luat BHXH (stia d6i) da
b6 sung ché do thai sin vao loai hinh BHXH tu nguyén. Muc 1 Chuong
VI, tti Pieu 92 dén Dieu 96 Du thio Luat (ngay 9/10/2023) du licu ve
déi tugng dp dung ché do thai san; dieu kién, mic huéng; ho so va trinh
ty tha tuc gidl quyét hudng trg cdp thai san. Viéc bé sung ché do thai san
vao BHXH ty nguyén la nhiing “diém son phdp ly”’cho viéc bao vé quyén
dugc huéng ché€ do thai sin cua ngudi lao dong, hudng dén muc tiéu bio
v¢ stic khoe sinh san va su an toan cho ba me¢ va tré em. Tuy vay, Du thio
Luat vé1 mot s6 quy dinh vé néd1 dung nay thi€u su dong bo vdi cdc quy
dinh trong h¢ théng vin bin quy pham phdp luat hién hanh dong thoi
chua khic phuc duge moét s6 bt cap so véi thuyc tién thi hanh phdp luat,
can ti€p tuc nghién ciu hoan thién.
2.1. Déi tugng dp dung ché d¢ thai sin

Dy thio Luat BHXH (stia d6i) d3 mé rong pham vi dp dung ché do
bao hiém thai san cho nguoi lao dong tham gia BHXH tu nguyén. Theo
bitu 92 Du thio Luat, “d6i tugng dp dung ché do trg cdp thai sin [a nguoi
lao dong tham gia BHXH tu nguyén quy dinh tai khoan 4 Piéu 3 cua Luat
nay”’. Khoan 4, PDi¢u 3 Dy Luit nay quy dinh, “ngusi thudc déi tugng
tham gia bao hiém x3a hoi tu nguyén la cong dan Viét Nam tui da 15 tudi
tré 1én va khong thu¢c d6i tugng quy dinh tai khoan 1 Piéu nay. Trudng
hop déi tuong quy dinh tai di€m a, diém b khoin 1 Piéu nay dang tam
hoan thuc hién hgp dong lao dong, hop dong lam viéc thudc déi tugng
tham gia bio hiém xa hoi ty nguyén”.

Nhu vay, déi tugng duge dp dung ché do thai san trong loai hinh
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BHXH ty nguyén theo Dy thiao Luat 1a ngudi lao dong tii da 15 tudi tré
lén (gobm ca lao dong nti sinh con va lao dong nam dang tham gia BHXH
¢6 vg sinh con) va khong thuoc d6i tugng tham gia BHXH bit buoc. Tuy
nhién, ngudi tham gia BHXH bit buoc thuoc cdc truong hop: (1) Ngusi
lam vi¢c theo hgp dong lao dong khong xdc dinh thoi han, hop dong lao
dong xdc dinh thoi han tit da moét thing trd 1én (ké ca truong hgp hai bén
khong giao két hop dong lao dong hoic thoa thuan bing tén goi khdc
nhung c¢6 noi dung thé hién vé viéc lam ¢6 trd cong, tién luong va su quan
ly, diéu hanh, gidm sdt cia mét bén, trii hgp dong thu viéc theo quy dinh
cta phdp luat lao dong); (i1) Cdn bo, cong chiic, vién chic nhung dang
tam hoan thuc hi¢n hgp dong lao dong, hop dong lam viéc cang thudc d6i
tugng dp dung ché€ do¢ thai san tu nguyén.

Trong béi canh ché€ do bio hiém thai san chua dugc luat héa déi véi
nguoi lao dong tham gia BHXH tu nguyén dong thoi khong it hoan canh
ngudi lao dong tham gia BHXH bit buoc vi nhiéu ly do phii tam hoin
hop dong lao dong,” hgp dong lam viéc ¢c6 mong mudn tham gia BHXH
tu nguyén dé du dieu kién huéng cic ché d6 BHXH dai han, ngin han
khic nhu ché do huu tri, thai sin,'’ nén viéc tao dieu kién cho cdc nhém
déi tuong nay tham gia BHXH tu nguyén dé€ duge bao vé quyén thai san
theo Du thio Luat la hop ly. Tuy nhién, xét vé hinh thic, quy pham phdp
luat hién dy li¢u theo hudng dan chi¢u. Noi1 dung quy pham chua minh
dinh dan dén kha nang thi€u tinh kha thi trong dp dung. D€ khic phuc
bit cap nay, tdc gid d¢ nghi sia d61 Piéu 92 Du thio Luat nhu sau: “1.
D1 tugng dp dung ché d6 thai san la nguoi lao dong tham gia BHXH tu
nguyén quy dinh tai khoan 4 Piéu 3 cua Luit nay. 2. Trudng hgp nguoi
lao dong dang tam hoan hop dong lao dong, hop dong lam viéc tham gia
dong BHXH tu nguyén trong thoi gian tam hoan thi thudc déi tugng dp
dung ché& d¢ thai sin theo quy dinh tai khoin 1 Ditu nay.”

2.2. Cdc truong hop va diéu kién huong ché d¢ thai san

Hudng dén muc tiéu dam bdo suic khoe t6t nhit cho ba me va tré em,
d€ can bing gitia cong viéc va trich nhiém cuia cdc bac cha me déi véi gia
dinh sau qud trinh con chao do1, hau hét cic qudc gia trén thé gidi da xay
dung co ché trg cdp thai san dp dung khong chi riéng cho “lao dong nu
sinh con” ma con d6i véi “lao dong nam dang tham gia BHXH ¢6 vg sinh

9 Tam hoan thyc hién hgp dong lao dong la viéc ngusi lao dong tam duing thuc hién hop dong
lao dong trong mot thoi han nhat dinh khi ¢ mét trong cdc cin cd quy dinh tai Dieu 30 Bo
luat Lao dong hién hanh. Khoin 3 Diéu 85 Luit BHXH nim 2014 quy dinh ngudi lao dong
khong lam viéc va khong hudng tién luong ti 14 ngay lam viéc trd lén trong thing thi khong
déng BHXH (bit buoc) thing dé.

10 Viduy, lao dong ntt dang mang thai néu ¢d xdc nhan cia co sé kham bénh, chua bénh ¢6 thim
quyeén veé viéc ti€p tuc lam viéc sé anh hudng x4u tdi thai nhi thi ¢é quyén tam hoan thyc hién
hop dong lao dong theo quy dinh tai Bieu 138 Bo luat Lao dong.
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con”.!"! Trong s6 nhting cong udc c6t 161 cia ILO ghi nhan cic quyén co
ban cua nguoi lao dong,'> Cong udc vé Tiéu chuin téi thi€u vé an sinh xa
hoé1 s6 102 caa ILO cung ¢6 néd1 dung khuyén cdo: D61 véi nhém nguoi
lao dong thuoc khu vuc phi chinh thic thuong bi loai trit khoi ché do
BHXH bit buoc thi ché d6 BHXH ty nguyén cin dugce tinh dén, xem
nhu budc dau trong nd luc qudc gia hudéng dén mé rong dan viée bao
v¢ thai san. Trén thuc t&, tai nhiéu quéc gia nhu Argentina, Venezuela,
Honduras..., lao dong gitip viéc gia dinh, theo thoi vu hoic lao dong tam
thoi tuy khong phai d6i tugng tham gia BHXH bit buoc, nhung ho dugc
bao hiém veé thai sin néu tham gia BHXH tu nguyén.” So vdéi cdc quéc gia
trén thé gidi, phdp luat Viét Nam hién hanh ¢6 su tuong dong trong viéc
ghi nhin quyén dugc huéng bio hiém thai sin cho cd lao dong nam tham
gia BHXH bit budc khi ddp ing cdc dieu ki¢n luat dinh." Tt kinh nghiém
qudc t&€ va cin cd hoan canh thuc tién, Du thio Luat BHXH (sua d61) da
mo rong d6i tugng duge thu hudng ché do thai sin trong loai hinh BHXH
ty nguyén, vdi cdc dieu kién cy thé. Pieu 93 Dy thio Luat xdc dinh“ngusi
lao dong quy dinh tai Biéu 92 cta Luat nay duge hudng ché do thai sin
khi thu¢c mot trong cdc truong hgp: a) Lao dong nti sinh con; b) Lao dong
nam dang tham gia bao hiém xa hoi c6 vg sinh con”. D€ duge huéng ché
d¢6 thai san trong cdc truong hop nay, “ngusi lao dong phii déng BHXH
tti du 06 thing tré 1én trong thoi gian 12 thdng trude khi sinh con”. Vé
quyeén lgi duge hudng, ngoai quyén lgi tii ch€ do huu tri va ti tudt theo
quy dinh hién hanh, nguoi lao dong tham gia BHXH tu nguyén con dugc
hudng trg cidp thai san la 2.000.000 dong cho mot con mdi sinh.

Tuy nhién, cin cd quy dinh cta Dy thio Luit, ¢ thé nhan thiy, nha
lap phdp chi dua vao “su kién sinh” lam co s6 4n dinh cdc truong hgp thu
hudng tr¢ cip thai san trong loai hinh BHXH tu nguyé¢n. Piéu nay dan
dén thuc té&, trong mot s6 trudng hop, cde su kién phdp ly khdc phdt sinh
meq két qua khao ctiu cta ILO, tinh dén nam 2022, phdp luat ctia 60/185 qudc gia

(trong dé, chau Au va Trung A: 40; chau My: 9, chau A va Thdi Binh Duong: 8, chau Phi: 3) hién

ghi nhan quyén cua lao dong nam tham gia bio hiém xa héi c6 vo sinh con véi thoi glan nghi

thai san theo cdc diéu kién phu hgp. Nguon: International Labour Organisation, “Care at work:

Investing in care leave and services for a more gender equal world of work”, 2022.

12 Usanee Aimsiranun, “Challenges Concerning New Generation FTAs” Labour Provisions:
Perspective from Thailand”, Vietnamese Journal of Legal Sciences, Vol. 6, No. 1, 2022, https://
doi.org/10.2478/vjls-2022-0004, tr. 78.

13 International Labour Organisation, “Maternity and paternity at work - Law and practice
across the world”, First published, Geneva, 2014, tr. 37-38, https://www.ilo.org/wcmsp5/
groups/public/---dgreports/---dcomm/---publ/documents/publication/wems_242615.pdf,
truy cap ngay 19/12/2023.

14 Piém e khoin 1 Bitu 31, khodin 2 Piéu 34 Luat BHXH nam 2014; khoin 5, 7 Bi¢u 1 Thong
tu s6 06/2021/TT-BLDTBXH ngay 07/07/2021 vé stia d6i, bS sung mot s6 dieu cia Thong
tu s6 59/2015/TT-BLDTBXH ngay 29/12/2015 cia B6 truéng Bo Lao dong - Thuong binh

va Xi hoi quy dinh chi ti€t va hudéng dan thi hanh moét s¢ diéu caa Luat BHXH vé BHXH
bit buoc.
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lién quan dén sic khoe thai sin cta nguoi lao dong tham gia BHXH tu

nguyén nhu mang mang thai h¢, nhan nuo6i con nuoi so sinh... can dugc

tr¢ cdp nhung chua dugc Dy Luat tinh dé€n moét cdch tron ven. Ban chit
cua ch€ d¢ thai san Ia nhim bio dam thu nhap va sdc khoe sinh sin cho
nguoi lao dong trong hoan canh mang thai, sinh con, nu6i con va khuyén
nghi caa ILO Ia ché€ do bao hiém thai sin cin dugc dp dung d6i véi moi
cd thé ¢6 lién quan, bao gdm tit ca nhting d6i tugng lao dong thudc khu
vuc phi chinh thiic” va mot s6 quéc gia da néi luat hod tinh than vin kién
nay.'°

Tai Viét Nam hién nay, ngoai lao dong nt sinh con, lao dong nam
dang tham gia BHXH c6 v¢ sinh con (nguoi me sinh con tu nhién hoic
ngudi mang thai hé sinh con qua ky thuit hé trg sinh san), Pi¢u 31 Luat

BHXH nim 2014 va Diéu 48 Dy thio Luat BHXH (sta d6i) déu ghi nhan

trudng hop lao dong nti mang thai ho, ngudi me nho mang thai ho va

nguiol lao dong nhan nuoi con nudi dudi sdu thing tudi duge hudng ché
do thai san. Trén thuc t€, sau khi sinh con, giao, nhan con sinh ra do mang
thai h¢ hoic sau khi viéc nhan nuoi con nuoéi (dudi 06 thing tudi)) duge
xdc lap sé phdt sinh quyén va nghia vu chim séc, nuéi dudng con cua cdc
bén chu thé quan h¢ theo quy dinh ctia phdp luat hon nhan va gia dinh."”

Vi vay, d€ ddm bio binh ding gitia cdc d6i tugng thudc dién tham gia va

thu huéng ché€ do bao hiém thai sin, hudng tdi bao vé téi da quyén va loi

ich cua ngudi lao dong, tic gid kién nghi stia d61 Dieu 93 Dy thio Luat

BHXH theo hudng bé sung quy dinh ngusi me nhd mang thai ho (nguoi

khong sinh con nhung dugc xdc dinh la me theo Bie¢u 94 Luit Hon nhan

va gia dinh nam 2014) tu thoi di€ém nhan con dén khi con du siu thing
tudi va ngudi lao dong nhan nuoi con nuoédi dudi 6 tudi thudce trusng hgp
dugc hudng ché€ do thai san khi tham gia BHXH tu nguyén.

2.3. Miic hudng trg cdp thai sin va ngudn kinh phi chi trd
Co ché€ dam bao thu nhap cho lao dong mang thai, sinh va nuoéi con

so sinh & nhieu qudc gia chu yéu dya vao trich nhi¢m phdp ly cua nguoi

st dung lao dong. Tuy nhién, co ché€ nay khong cung cip mot gidi phdp

15  Khoan 1 Diéu 2, khoin 1 Dieu 9 Cong udc s6 183 veé bao vé thai san nim 2000 cua ILO.

16 Vi dy, Dao luat nghi thai san va sinh con ngay 20/6/2023 cua Pakistan (the 2023 Maternity
and Paternity Leave Act) dugc dp dung cho moi lao dong nu sinh con va lao déong nam ¢6 vo
sinh con dudi su kiém sodt hanh chinh cua Chinh phu Lién bang ma khong phan biét ngusi
lao dong dugc tra tien luong, tién cong hay bt ky 1oi ich khdc; va quan hé viéc lam duge ky
két bing van ban hay bing 161 néi.

17 Luat Hon nhan va gia dinh quy dinh ngudi mang thai ho dugc hudng ché do thai sin theo quy
dinh cua phdp luat vé lao dong va BHXH cho dén thoi diém giao dita tré cho bén nhd mang
thai ho. Trong trudng hop ké tii ngay sinh dén thoi diém giao dia tré ma thoi gian hudng ché
d¢ thai sin chua du 60 ngay thi ngusi mang thai ho van dugc hudng ché dé thai sin cho dén
khi du 60 ngay (khoin 3 Dieu 97). Dong thoi, ngudi me nho mang thai ho dugc hudng ché

do thai sin theo quy dinh cta phdp luit vé lao dong va BHXH tii thoi diém nhan con cho
dén khi con du 06 thing tuéi (khoan 4 Dieu 98).
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kha thi d€ bao vé nguoi lao dong trong nén kinh t€ phi chinh thic. Vi
vay, cdc chuong trinh BHXH khong déng gép mang lai nhiéu huia hen
dé mo rong trg cip thai sin cho lao dong thuoc nhém cdc d6i tugng nay.
Bai hoc quan trong d€ mé rong trg cip thai san cho lao dong trong nén
kinh t€ phi chinh thuc tai cdc qudc gia la “loai bo toan bo hoic mét phin
h¢ théng trich nhi¢m phdp ly cia nguoi st dung lao dong; trong do, su
két hop gitia déng gdp va tai trg tit Nha nudce ¢6 thé hd tr¢ mé rong trg
cip thai san bing tién mat cho nhting ngusi khong du ning luc. Trong
nhiéu truong hgp, tr¢ cdp thai sin theo chuong trinh BHXH qudc gia
phéi dugc uu tién”."

Tu kinh nghiém qudc t€,dit trong béi canh dinh hudng cia Nghi
quyét s6 28-NQ/TW veé cai cdch chinh sich BHXH tai Viét Nam vé “mé
rong cdc ché d6 BHXH tuy nguyén, tao dieu kién chuyén déi thuan loi
gitia BHXH tu nguyén va BHXH bit budc, hudng téi chinh sich BHXH
bit budc d6i véi toan bo ngusi lao dong c6 viée lam, ¢6 thu nhap va tien
luong khi c6 du ditu kién cin thiét”, Dieu 94 Dy thio Luat BHXH (sua
doi) quy dinh “1. Lao dong nu khi sinh con, lao dong nam ¢6 vg sinh con
dugc hudng 2.000.000 dong cho mét con mdi sinh. 2. Trudng hop chi cé
me tham gia BHXH ma me chét sau khi sinh con thi cha hodc nguoi truc
t1€p nuodi dudng (con) dugc hudng trg cip thai san theo quy dinh tai khoan
1 Piéu nay. 3. Truong hgp ca cha va me cung tham gia BHXH du diéu
ki¢n huéng ché€ d¢ thai san quy dinh tai khoan 2 Piéu 93 ctua Luat nay thi
chi cha hoic me dugc hudng ché d6 theo quy dinh tai khoan 1 Piéu nay.
4. Trg cdp thai san quy dinh tai Piéu nay do ngan sich nha nudc dam bao.
Chinh phu quyét dinh di¢u chinh muic tr¢ cdp tai khoan 1 Piéu nay phu
hop vdi dieu kién phdt trién kinh t€ - x3 hoi va khi ning cua ngan sich
nha nudc tiing thoi ky”.

Ngoai muc dich da dang, linh hoat cic ch€ do BHXH, quy dinh
nguon kinh phi chi trd trg cdp thai san trong loai hinh BHXH tu nguyé¢n
sé¢ do ngan sich nha nudc dam bio; va nguoi lao dong tham gia BHXH ty
nguyén khi sinh con ¢6 co hoi duge hudng trg cip thai sin ma khong phai
déng thém tién vao quy so véi hién hanh" theo Dy thio Luat BHXH (sta
déi) do vay Ia “nhan van, dam bio quyeén 1¢i chinh ddng cua lao dong nu
va thu hep dan khodng cdch gitia BHXH bit buoc va ty nguyén trong thu
huéng BHXH cua lao dong nti”.? Su thay thé€ thu nhap thong qua khoin

18  International Labour Organisation, tldd, 2016, tr. 7,8.

19 Khdc vdi chinh sich BHXH bit budc c6 thém phan déng cua chu st dung lao dong, chinh
sich BHXH ty nguyén do ngudi lao dong ty déng véi muc hang thing bing 22% mudc thu
nhip thing do ngudi tham gia BHXH ty nguyén lya chon.

20  Minh Nga, “Cian tang muic tr¢ cdp thai sin cho nguoi tham gia bio hiém xa hoi tu nguyén”,
Trang Thong tin Di¢n tit Ddng Cong san Vi¢t Nam, 2023, https://dangcongsan.vn/bao-hiem-
xa-hoi-bao-hiem-y-te-vi-an-sinh-xa-hoi/dien-dan/can-tang-muc-tro-cap-thai-san-cho-
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tr¢ cdp biang tién tit ngan sdch nha nudc gidp giam thiéu nhing khé khin
ve tai chinh (phdt sinh do mang thai, sinh dé va chim séc con) cho hiau
hét nguoi lao dong va gia dinh ho. Piéu nay dong nghia quyén loi vé thai
san cua nguoi tham gia BHXH tu nguyén dugce bio v¢ tét hon. Tuy vay,
nhu di phan tich 6 muc 2.2, Pi¢u 93 Du thio Luat BHXH (sua d6i) dang
loai trit d61 tugng can dugc hudng trg cdp thai sin la ngudi me nho mang
thai h¢ va ngudi lao dong nhan nuoi con nuoéi dudi 06 thing tuéi doi hoi
phii dugce b6 sung, hoan thién. Pam bao sy dong bo trong khuyén nghi
cung nhu bio vé quyén thai san cua nguoi lao dong, Biéu 94 Dy thiao Luat
BHXH (stia d61) do vay cting can thiét quy dinh nhém déi tugng nay duge
hudng tr¢ cdp thai san.

Vé muic tr¢ cdp thai san, vi ch€ d¢ thai sin trong loai hinh BHXH
tu nguyén dugc trg cdp hoan toan tii ngan sich nha nudc, nguoi lao dong
khong phdt sinh nghia vy dong thém. D€ dam bao cong bang, hop ly gita
nhung ngudi tham gia, Dy thdo Luat chi dn dinh mét muic trg cdp mot
[an, baing nhau d6i véi moi déi tugng 1a 2.000.000 dong cho mot con maéi
sinh. Viéc trg cdp thai sdn phd cip cd thé giam ginh ning tai chinh déi
vdi cdc ho gia dinh khong ¢6 khi nang déng gdp, gép phan ting mic do
bao v¢ thai sin cho ngudi lao dong. Tuy nhién, trong béi canh hién nay,
khodn ho tr¢ duge du thio la chua du d€ thay thé€ thu nhap cho nguoi lao
dong trong hoan canh thai sin. Tham chi¢u Nghi dinh s¢ 39/2015/Nb-
CP ngay 27/4/2015 cua Chinh phu (vé muic hd tr¢ cho phu ni thudc ho
ngheo la nguoi dan toc thiéu sé khi sinh con dung chinh sich dan s6 la
2.000.000 dong/Tan sinh) thi muc hd trg theo Dy thio Luat sua d6i cang
chi bing muc tr¢ cdp di dugc trién khai tit naim 2015, vi th€ khong con
ddp dng dugc yéu cau thuyc tién. Thong tu s¢ 15/2022/TT-BTC ngay
04/3/2022 cta Bo Tai chinh (quy dinh vé quan ly va sit dung kinh pht su
nghiép thuc hi¢n chuong trinh muc tiéu qudéc gia phdt trién kinh t& - xa
hoéi ving dong bao dan toc thiéu s¢ va mién nui giai doan 2021 - 2030,
giai doan [: tif naim 2021 dé¢n nim 2025) ctung da nang muic trg cdp thai san
t61 da lén dén 3.000.000 dong/ba me. Vi vy, d€ dam bao tinh kha thi caa
quy pham phdp luat, tdc gid cho ring cin di¢u chinh muc tr¢ cip thai san
quy dinh tai Pi¢u 94 Du thio Luat theo hudng ting lén 3.600.000 dong
cho mot con mdi sinh.

Ngoai ra, cin luu y dén thanh phin lao dong phi chinh thuc tai Viét
Nam con lam viéc trong khu vuc chinh thic bén canh khu vuc phi chinh
thiic.?! Dy thao Luat stia d6i hién chi quy dinh Igi ich vat chit ma ngudi lao

nguoi-tham-gia-bhxh-tu-nguyen-650493.html, truy cap ngay 19/12/2023.

21 Nam 2021, Viét Nam ¢6 33,6 triéu lao dong phi chinh thiic lam viéc trong khu viic phi chinh
thuic lan trong khu vuc chinh thic. Theo dé, ¢ gin 6 triéu lao dong phi chinh thiic lam viéc
trong khu vuc chinh thic, trong d6, 47,8% lam viéc trong cdc ho san xudt kinh doanh cd thé,
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dong tham gia BHXH ty nguyén dugc huéng. Trong khi d6, ché do thai
san bao gdm cdc thanh t6 khdc nhu nghi vié¢c khi khdm thai, khi dinh chi
thai k¥, nghi dudng suc, phuc hoi sic khée sau thai san, tr¢ cdp va chim
séc y t&, ho trg trong giai doan cho con bu.... cting rit quan trong lai chua
dugc quan tim. Vi vy, can nghién ciu, dinh gid tic dong cua viéc quy
dinh dp dung ché¢ d¢ nghi khdm thai, dinh chi thai nghén va chim séc y t&
cho nguoi lao dong tham gia BHXH tu nguyén tuong tu nguoi lao dong
tham gia BHXH bit buoc. Ve lau dai, dé dat muc dich mé rong dién bao
phu BHXH d6i véi ché€ do thai sin, can tinh dén bio hiém phd cap gin
v4i bao hiém y té toan dan, dong thoi san an sinh dugce chi trd tii ngan sdch
nha nudc d61 véi moi trudng hgp sinh con ma khong duge hudéng quyeén
I¢i thai san tli cdc hinh thiic BHXH khic.

Két luan

Ché d¢ thai san Ia nén taing dam bao stic khoe sinh san, phic o1 cho
ba me, tré em va la dieu kién tién quyét thic ddy binh ding gidi. Trong
b6i canh ty 1¢ bao phu cia BHXH tai Viét Nam con han ché, quyén
veé bao hiém thai san chi dugc thita nhan va dp dung déi vdi nguoi lao
dong tham gia BHXH bit budc, viéc bé sung ché€ do thai san vao chinh
sich BHXH tu nguyén theo Dy thio Luat BHXH (stia d61) la giai phdp
hop ly, nhan vin. V41 dinh hudng trong chinh sich xiy dung h¢ théng
BHXH da tang, linh hoat, mé roéng di¢n bao phua d6i tugng thu hudéng
BHXH vi quyén lo1 t6t nhit cta nguoi lao dong, mot s6 quy dinh veé
ch& d¢ thai san trong hinh thic BHXH ty nguyén trong Du thio Luat
can dugc ti€p tuc hoan thién d€ ting tinh kha thi cho vin ban luit mét
khi dugc thong qua. @
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