GOP Y DU THAO LUAT BAO HIEM XA HOI (SUA BOI) NAM 2024 69

BAO HIEM XA HOI TU NGUYEN CHO
NONG DAN THEO PHAP LUAT MOT SO
QUOC GIA - GOI MO CHO DU THAO
LUAT BAO HIEM XA HOI (SUA BOI)

NGUYEN TAN HOANG HAI
Cong ty Luat TNHH Lawrel
Lawrel Lawfirm

Email: nthhai@hcmulaw.edu.vn

TRAN BAO KHANH

Cong ty Luat TNHH DTLAW - Chi nhdnh Mién Nam
DTLAW Law Firm LLC - Southern branch

Email: tbkhanh01@gmail.com

Tom tat
Bdo hiém xd hoi la mot trong nhimg try ot chinh cia h¢ théng an sinh xa héi cia méi qudc gia.
Ciing vdi s phat trién cia kinh t¢' - xa hgi, chinh sach bao hiém xa héi nudc ta luon dugc Ddng
va Nha nudc quan tdm qua timg thoi ky, ddm bdo moi nguoi déu cé quyén tiép cdn, tham gia va
duge thy hudng cdc ché dg cia bdo hiém xa héi. O mgt s6 quéc gia nhu Phdp, Ba Lan... chinh
sdch vé bdo hiém xa héi cho nguvi néng ddn duge diéu chinh khd phit hop va thudn lgi, thu it s6
lugng lon nguoi néng ddan tham gia cing nhu dam bdo moi nguoi ddn déu o co héi tiép cdn va thu
huong chinh sdch bdo hiém xa hi. Ddy la mét trong nhimg kinh nghiém ma Viét Nam c6 thé tham
khdo va hoan thi¢n phdp ludt trong giai dogn Ludt Bdo hiém xa héi dang duoc sita doi, b6 sung.

T khoa: bdo hiém xa héi, néng dan, kinh nghi¢m, Du thdo Ludt Bdo hiém xa héi

Abstract
Social insurance is a crucial component of each country’s social security framework. As our country
progresses socio-economically, the Party and State have consistently prioritized refining our social
insurance policies to ensure universal access and benefits for all citizens. Countries like France and
Poland have effectively tailored their social insurance policies to accommodate farmers, significantly
boosting participation and ensuring comprehensive access to social insurance benefits for all. This
approach provides a valuable model for Vietnam as it seeks to refine and enhance its Social
Insurance Law during the current period of legislative amendments and enhancements.
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uat Bao hiém xa hoi dau tién cua Viét Nam duge chinh thic ban

hanh vao ngay 29/6/2006, ¢6 hiéu luc thi hanh tti ngay 01/01/2008
(Luat BHXH nam 2006) véi nhting quy dinh va chinh sdch bao hiém x3a hoi
(BHXH) tu nguyén, tao co hoi cho nguoi lao dong (NLD) tu do, nong dan
huéng luong huu dam bao cudc séng 6n dinh khi vé gia, hudng dén muyc tiéu
BHXH toan dan, thic ddy ddm bio an sinh xa hoi. Trai qua 7 nam thi hanh
ké tii ngay 6 hiéu luc, Luat BHXH nam 2006 boc 16 nhiing bat cap didng ké,
mot s6 ditu khodn t6 ra chua hop ly, thi€u tinh kha thi nhit dinh. Do vay,
vao ngay 20/11/2014, Luat BHXH nim 2014 dugc Qudéc héi nuéec Cong
hoa xa héi chu nghia Viét Nam thong qua tai k¥ hop thi 4 khéa XII, ¢6 hi¢u
luic thi hanh ké ti ngay 01/01/2016, Luat méi ban hanh ¢6 nhiing diém bé
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sung ddng ké, trong d6 déi tugng tham gia bao hiém xa ngay cang dugec mé
rong trén pham vi ca nudc.

Trén thuc t€, Viét Nam da dat thanh tich tang truéng t6t nhung ty 1¢
lao dong trong khu vuc phi chinh thic (dugc dinh nghia Ia nhung lao dong
khong ¢6 hgp dong lao dong va hiu hét khong duge huéng BHXH day
du), van duy tri 6 muic cao. Trén tong thé, khoang 76% téng s6 NLD, va
55% - 60% s& NLD phi nong nghiép, dang nam trong khu vuc phi chinh
thic.! Mot phin, diéu nay phan dnh Viét Nam vé co ban van la mot nudc
nong nghiép véi 65% dan s¢ sdng tai vung nong thon. Tuy nhién, ty 1¢
lao dong phi chinh thiic thuéc linh vuc phi nong nghiép van con cao ngay
trong thoi ky qud trinh do6 thi hdéa dién ra nhanh chéng. Piéu d6 cho thiy,
qud trinh d6 thi héa khong lam giam ddng k€ ty 1¢ lao dong phi chinh thuc.
Tinh trang phi chinh thic ¢6 thé bi anh huéng béi nén kinh t€ véi viéc lam
linh hoat (nén kinh t€ gig, gig economy) so véi mo hinh viéc lam c¢é hgp dong
truyén théng trudc day. Véi tdc do thay d6i nhu hién tai, chi c¢é khoiang
40% NLD Viét Nam c6 hgp dong lao dong vao nam 2040.2

Quan diém chi dao cta Ping tai Nghi quyét s6¢ 28-NQ/TW vé cai
cdch chinh sich bio hiém xa hoi da xdc dinh r6 cdc muc tiéu cu thé: “PDén
nam 2025: phan ddu dat khoang 45% lyc lugng lao dong trong do tudi tham
gia bao hiém xi hoi, trong d6 nong dan va lao dong khu vuc phi chinh thuc
tham gia bao hiém xa hoi tu nguyén chiém khoing 2,5% luc lugng lao dong
trong do tudi”’; “Dén giai doan nim 2030: phan diu dat khoang 60% luc
lugng lao dong trong do tudi tham gia bao hiém xa hoi, trong d6 nong dan
va lao dong khu vuc phi chinh thiic tham gia bao hiém x3a hoi tu nguyén
chiém khoing 5% lyc lugng lao dong trong do tudi.” BHXH ngay cang
phdt huy vai trd ctia minh véi chiic ning bao dim thay thé hodc bu dip mot
phan thu nhap cia NLD khi ho bi mit hodc gidm thu nhap do 6m dau thai
san, tai nan lao dong va bénh nghe nghié¢p, hét tudi lao dong hoic chét dua
trén co sé mét quy tai chinh do su déng gép cua cdc bén tham gia BHXH,
¢6 su bao ho ctia Nha nudc theo phdp luat, nhim bio dim an toan doi séng
cho NLD va gia dinh ho, gép phan bio dam an toan xa hoi.?

Cho dén thoi diém hién nay, 6 Viét Nam hay cdc qudc gia trén thé gidi,
nong dan dang bit dau nghi dén kha ning tham gia bio hiém cho cdc méi
nguy hiém xa hoi anh huéng dén an ninh cuoc séng cia ho. Cic gia dinh
nong dan cung phai déi mat véi nguy co bi mit di tru cot chinh trong gia
dinh do tudi gia hay bénh tit, tai nan — vén cting giy ra nhting chi phi y t&

1 Nguyén Nguyét Nea va Philip O’Keefe, Tdm nhin h¢ théng an sinh xa h¢i Vi¢t Nam dén ndm
2030, The Word Bank, 2019, tr. 9.

2 Cunningham, Wendy va Obert Pimhidzai, Viéc lam trong tuong lai tai Viét Nam: Tdn dung cdc
xu thé lon cao thinh vuong, The World Bank, 2018, tr. 33.

3 Nguyén Hién Phuong (Chu bién), Binh ludn khoa hoc nhimg néi dung co bdn ciia Ludt Bdo hiém
xd h¢i, Nxb. Tu phdp, Ha Noi, 2016, tr. 9.
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ma nhiéu gia dinh nong dan khong du kha ning chi tra.* Hon nitia, cong viéc
trong linh viyic nong nghiép ¢6 tinh nguy hiém cao, vt va va ngudi nong dan
phai d61 mit véi nhiéu rii ro. Ngudi dan nong thon cung phai d6i mit véi
cdc rui ro veé stic khée 6 cip do nhém hoac cong dong (dich bénh) va thuong
thiéu cdc dich vu chim sdc suic khée ¢6 chit lugng t6t. Cdc sy ki¢n lién quan
dén sinh né c6 thé gia tang thém nguy co veé sic khoe cho phu nu, dic biét
khi khong ¢6 dich vu y t&, tr¢ cdp thai san hodc bio v¢ viéc lam. Mit khdc,
nang sudt nong nghiép thip; kha ning tiép can thi truong tin dung bi han ché;
ty lé thit nghiép cao; sip xép thi trudng lao dong yéu kém; va muic do bs trf
viéc lam phi chinh thuc, thoi vu va thoi vu cao khién cdc khu vic nong thon
phu thudc vao nong nghiép dé bi t6n thuong trudc cdc bién dong kinh t&°
Nhin chung cdc ch€ d6 cia BHXH ¢6 vai tro d61 véi ngusi tham gia, bio
dam thay thé¢ hoic bu dip mét phan thu nhap ciia NLD do 6m dau, thai san,
tai nan lao dong, bénh ngheé nghiép, sau tudi nghi huu hoiac chét, dic biét
quan trong d6i véi ngudi nong dan Viét Nam.

Chinh vi viy, viéc dua cdc chinh sich cia BHXH gan gui véi nong dan
va lao dong phi chinh thuc la dieu can thiét trong béi canh hién nay, dic biét
trong giai doan Luat BHXH nim 2014 dang trong qud trinh du thio, 1dy y
kién stia d6i. Dy thio Luat BHXH (stia d6i)° ¢6 nhiting dieu chinh nhit dinh
so vé1 Luat BHXH hién hanh, tao diéu kién thu hit ngusi nong dan tham
gla déng gdp va thu hudng tii quy BHXH. Bén canh dé, dy thio van ton
tai nhiing diém chua phtt hgp nhit dinh, doi hoi can dieu chinh nhim hoan
thi¢n chinh sich BHXH trong tuong lai. Bai viét nay trinh bay cdc quy dinh
va chinh sich BHXH cho nguioi nong dan theo phdp luat caa Ba Lan va Phip,
trén co sé dé dé xuit mot s6 goi mé vé ché do BHXH tu nguyén cho ngusi
nong dan theo Dy thiao Luat BHXH (stia d6i).

1. Bao hiém xa hoéi cho nguoi nong dan theo phap luat mot s6
qudc gia

Cic ch€ d0 BHXH cho nong dan 6 cdc qudc gia duge ban hanh rit sém,
bao gom cic ché do huu tri, thit nghiép, bao hiém vy t€, bao hiém tai nan nghe
nghiép, da gép phan thuc hi¢n duge muc tiéu va gid tri lién két, gép phan duy
tri x4 héi t6t dep, cudc séng yén binh, trat ty va dam bao cong bang thu nhap
cho ngusi nong dan trude nhing rii ro.” Chinh sdich BHXH ngay cang gitip

4 Altmeyer A. ], “Social Security in Relation to Agriculture and Rural Areas”, Social Security
Bulletin, Vol. 3, No. 7, 1940, tr. 3-16.

5 Lucas Sato, The state of social insurance for agricultural workers in the Near East and North Africa and challenges
for expansion, The Food and Agriculture Organization of the United Nations and the International
Policy Centre for Inclusive Growth of the United Nations Development Programme, 2021, tr. 16.

6 Sau day goi tit Ia Du thdo. Bai viét phan tich trén co sé Du thio Luat Bio hiém xa hoi (Bin
trinh ngay 23/7/2023).

7 Trung tam Boi dudng dai biéu dan cti, “Giéi thi¢u vé chinh sdch bio hiém xa héi cho nguoi nong dan
Chau Au”, http://tailieu. ttbd.gov.vn:8080/index.php/tin-tuc/tin-tuc-ho-tro-boi-duong/item/2653-
gi-i-thi~-u-v-chinh-sach-b-o-hi-m-xa-h-i-cho-ngu-i-nong-dan-chau-au, truy cap ngay 10/10/2023.
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giam bt binh ding vé thu nhap gitia nong nghiép vdi cdc khu vuc khdc, gita
thanh thi va nong thon; ngay gitia cdc nong trai I6n va nhoé vdéi nhiéu cong
cu chinh sdch khdc nhau tit thué tin dung t6i an sinh xa h¢i.* Chinh sdch va
cdc ché€ do vé BHXH cho nguti nong dan 6 Phdp va Ba Lan hién nay dugc
quy dinh tao sy gan gui véi ngudi dan, nhim thu huit toan dan déu tham gia
BHXH ciing nhu daim bio cho moi ngudi nong dan déu c6 thé tiép can,
tham gia va thy huéng BHXH.
1.1. Bdo hiém xa héi cho nguoi néng ddn tgi Ba Lan

Mo hinh BHXH cho nong dan tai Ba Lan dinh hinh nim 1990 dugc
quy dinh cy thé béi Dao luat ngay 20/12/1990 vé BHXH cuia nong dan, cé
hi¢u luc ti ngay 01/01/1991.° Quy BHXH nong nghiép hoat dong theo
bieu 1¢ s6 14 ngay 20/5/2010 ctia Bo truéng Bo Nong nghiép va Phdt trién
nong thon vé viée ban hanh bieu 1¢ Quy BHXH nong nghiép va quy ché
t6 chiic, Lénh s6 34 cua Chu tich nudc ngay 21/12/2018 veé viéc thong qua
Quy ché t6 chic Quy BHXH nong nghiép.'”

¢ doi tugng tham gia, quy dinh 6 Ba Lan bao gdom cdc ddi tugng sau:
nguol nong dan; v chong cta ngusi nong dan va thanh vién caa ho gia
dinh. Nhiing nguoi nay phai ¢6 qudc tich Ba Lan hoic duge quyén lam viéc
trén lanh thé Cong hoa Ba Lan theo Diéu 87 ctia Dao luat ngay 20/4/2004
vé thuc ddy viéc lam va cdc t6 chuic thi trudng lao dong hoic duge mién gidy
phép lao dong theo cdc dieu khoin dic biet."! D6i véi ngusi nong dan, quy
dinh dinh nghia nong dan Ia mot thé nhan truéng thanh cu trd va thyc hién
hoat dong nong nghi¢p trén lanh thé Ba Lan vdi tu cdch ¢4 nhan va bang
chinh tai sin cua minh trén trang trai ma ngudi nong dan sé hou, bao gom
cdc nha san xuit nong nghiép, cang nhu ngusi di giao dit trang trai ctia minh
dé trong trot."? Vg/chong ctia nguidi nong dan phai lam viéce tai trang trai cta

8 Nguyén Huy Ban, Hoan thi¢n phdap ludt bdo hiém xa hi 6 Viét Nam - Ly ludn va thyc tién, Luan
dn phd ti€n si khoa hoc luit hoc, Trudng Pai hoc Luat Ha Noi, 1996, tr. 42.

9 Ustawa z 20 grudnia 1990 r. o ubezpieczeniu spotecznym rolnikéw, Dz. U. 2021 poz. 266 ze
zm [trans: Act of December 20, 1990 on social insurance for farmers, Journal of Laws Laws
2021 item 266, as amended].

10 Dzienniki Urzgdowe Kasy Rolniczego Ubezpieczenia Spoltecznego, “Dz. Urz. KRUS z 2023
r. poz. 42, z pézn. zm”, https://e-dziennik krus.gov.pl/DU_KRUS/2023/42/akt.pdf, truy
cap ngay 04/11/2023.

11 Biéu 1 Bao luat ngay 20/12/1990 vé BHXH ctia nong dan. Nguyén vin: “Art. 1. [Osoby podlega-
jace ubezpieczeniu|: Ubezpieczenie spoleczne rolnikéw, zwane dalej “ubezpieczeniem”, obejmuje,
na zasadach okreSlonych w ustawie, rolnikéw 1 pracujacych z nimi domownikéw oraz pomocnikéw
rolnika, ktérzy: a) posiadaja obywatelstwo polskie lub; a) sa uprawnieni do wykonywania pracy na
terytorium Rzeczypospolitej Polskiej na podstawie art. 87 ustawy z dnia 20 kwietnia 2004 r. o pro-
mogji zatrudnienia 1 instytucjach rynku pracy (Dz. U. z 2022 r. poz. 690, z p6zn. zm.) lub s3 zwol-
nieni na podstawie przepiséw szczegdlnych z obowigzku posiadania zezwolenia na pracg”.

12 Khoan 1 Ditu 6 Dao luat ngay 20/12/1990 vé BHXH ctia nong dan. Nguyén van: “rolniku - ro-
zumie si¢ pelnoletnig osobg fizyczna, zamieszkujacy 1 prowadzaca na terytorium Rzeczypospolitej
Polskiej, osobicie 1 na wlasny rachunek, dzialalno$¢ rolnicza w pozostajacym w jej posiadaniu
gospodarstwie rolnym, w tym réwniez w ramach grupy producentéw rolnych, a takze osobeg,
ktéra przeznaczyla grunty prowadzonego przez siebie gospodarstwa rolnego do zalesienia”.
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noéng dan hoic trong hé gia dinh ¢6 lién quan truc ti€p dén trang trai (Piéu
5). Thanh vién ho gia dinh la nguoi trén 16 tudi; 6 cing mot ho gia dinh véi
nguoi nong dan hodc séng 6 trang trai hodc 6 vung lan cin; lam viéc lau dai
tal trang trai nay va khong bi rang budc béi méi quan hé lao dong véi nguosi
nong dan (khoan 2 Pieu 6).

Ve cic ché do BHXH, phdp luit quy dinh gom cdc ché do bio hiém
tai nan, 6m dau, thai sin, bao hiém huu trf va tan tat. Luat BHXH Ba Lan
cting chia BHXH cho ngudi nong dan thanh hai loai bao hiém [a BHXH bit
buoc va BHXH tu nguyén, cung cip cho méi loai bao hiém theo Dao luit
(tic Ia bt budc) va bao hiém theo yéu ciau (tic Ia ty nguyén). Ngusi nong
dan khong dugc bao hiém theo Pao luat nay c¢6 thé phai tham gia bio hiém
nong nghi¢p tu nguyén trong nhiing trudng hop duge Pao luat cho phép.”
BHXH bit budc dp dung déi véi ngudi nong dan, vo/chong a nong dan
hay thanh vién h¢ gia dinh caa ho. Tuy nhién, van cé mét s6 ngoai 1¢ nhu
cdc hoat dong kinh doanh phi nong nghiép hoic hop tic véi hoat dong kinh
doanh tuong ty; cd nhan ky hgp dong dai ly, hop dong uy thdc hodc hgp dong
dich vu theo B¢ luat Dan su.'* Cu thé:

- Bdo hiém tai nan, 6m dau va nghi thai sin (Bi¢u 7): Déi tugng tham gia
Ia nong dan s6 hiu dién tich didt nong nghiép trén 1 ha hoic khu vyc dic biég;
hoic thanh vién h¢ gia dinh ho. Bén canh dé, nhan vién lam thué cho nong
dan cang duge bao hiém tai nan, dm dau va thai san theo luat, trong pham vi
cdc quyén lgi quy dinh tai khoan 1 Piéu 9 Luat nay.

- Bdo hiém huu trf va tan tit (Piéu 16): P61 tuong tham gia gom (1)
nong dan ¢é trang trai véi dién tich dit nong nghiép trén 1 ha hoic mét khu
vuc dic biét; (i) thanh vién hé gia dinh néu tai diém 1; (iil) ngudi nhan lucng
huu co cdu duge dong tai trg tit cic quy tit Bo phan Bao lanh ctia Quy Bao
linh va Huéng din Nong nghiép chau Au hojic tii Quy Nong nghiép phdt
trién nong thon chau Au; (iv) vo/chdng ctia nong dan duge deé cap tai diém 3,
néu luong huu co ciu duge dong tai tro tii cic quy tii Bé phan Bao lanh cua
Quy Béo linh va Huéng dan Nong nghiép chau Au hojc tit quy Quy Nong
nghi¢p phdt trién nong thon chau Au.

Bén canh d6, BHXH tu nguyén (theo yéu cau) danh cho nhiing nguci
khong ddp ung dieu kién tham gia bio hiém bit budc va hoat dong nong
nghiép Ia nguon thu nhap lau dai, s6 hiiu trang trai ¢6 dién tich bang hoic nhéd
hon 1 ha. Béi tugng tham gia bdo hiém tu nguyén c6 thé bao gom vg, chong
hogc thanh vién trong gia dinh, véi tu cich 1a nong dan," vdi cic loai hinh sau:

13 Helena plawucka, “Obowigzek ubezpieczenia spolecznego rolnikéw Social Insurance
Obligation for Farmers”, Ubezpieczenia Spoteczne, nr 3(134), 2017, s. 93-115.

14 Ping Minh Duc (Chu bién), Bdo hiém xa hi cho nguvi nong dan 6 mgt s6 midc chau Au: Ly ludn
va thic tién, Nxb. Khoa hoc Xa hoi, Ha Noi, 2021, tr. 170-172.

15 Natalia Kempa, “Ubezpieczenie spolteczne rolnikéw”, https://www.podrb.pl/ogolne-infor-
macje/ubezpieczenie-spoleczne-rolnikow, truy cap ngay 16/10/2023.
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- Bao hiém tai nan, 6m dau va nghi thai san (Piéu 7): Bao hiém tai nan,
bénh tat va thai san, theo yéu cau, bdo hiém cho nong dan hoic thanh vién
trong gia dinh néu hoat dong nong nghiép la nguon thu nhap lau dai caa ho.
Mat khdc, nong dan, thanh vién hé gia dinh hoac nguoi khdc duge chi dinh
dit d€ trong trot sé duge bao hiém tai nan, bénh tat va thai san theo yéu cau,
chi trong pham vi cdc quyén 1¢1 quy dinh tai khoan 1 Diéu 9 Luit nay, néu ho
thuoc doi tugng tham gia bao hiém khdc hojc ¢6 quyén duge huéng luong
huu, trg cdp tan tat hoic tr¢ cip an sinh xa hoi. Luu ¥ ring nhting quy dinh
nay khong dp dung déi véi ngusi vé huu va ngust huéng luong huu duge
tuyén b6 Ia khong ¢6 kha ning séng doc lap.'

- Bdo hiém huu o va tan tat (Piéu 16):"7 D6i tugng tham gia gom (i)
nong dan hoic thanh vién hé gia dinh khdc duge bao hiém toan bo tai nan,
bénh tat va thai sin néu da nop don ding ky bao hiém huu trf; (i) ngusi tham
gia bao hiém vdi tu cdch 1a nong dan va da ngting thuc hién hoat dong nong
nghiép ma khong c¢é quyén huéng trg cip tudi gia hoic trg cdp tan tat tii bio
hiém, néu ngusi dé tham gia bao hiém huu trf va tr¢ cdp tan tat trong thoi
gian it nhit 12 nim 6 thdng; (i11) ngudi nhan luong huu nong nghi¢p do mit
kha ning lao dong nhu luong huu dinh ky; (iv) nguoi duge bao hiém vdi tu
cdch Ia nong dan hogc thanh vién ho gia dinh va da ngling thuc hi¢n hoat
dong nong nghiép hodc lam viée tai trang trai lién quan dén viéc ¢ duge
quyén dugc hudng phiic 161 cham séc hodc tr¢ cdp chim séc dac biét theo
Dao luit vé phuc Igi gia dinh hoic trg cip cho ngusi cham séc theo Pao luat
ve viéc xdc dinh va thanh todn phuic g1 cho nguoi chim séc, trong thoi gian
nhan phuic 161 hoic trg cdp nay cho dén khi nhan dugc théi gian 25 nim nghi
huu va bao hiém tan tat.

1€ mic déng gop vao quy bao BHXH cia nguoi néng ddn va hé trg cia Nha
nudc, d61 véi bao hiém tai nan, 6m dau va nghi thai sain (biéu 8), muic déng
gop tai nan, 6m dau va thai sin hang thing cho moi ngusi duge bao hiém
do Hoi dong nong dan xdc dinh va Cha tich cia Quy Bio hiém xi hoi
nong nghiép (Kasa Rolniczego Ubezpieczenia Spotecznego, KRUS) cong bd,
trong khi muc déng gép luong huu, trg cip tan tit cho méi ngusi duge bio
hiém Ia 10% luong huu co ban va duge Chu tich Quy cong bs. Trong quy
dau tién cua nim 2023, s6 tién nay sé 1én téi 60 PLN méi thing. Paéi véi
mdi ngusi duge bao hiém, phi bao hiém cé dinh hang thing dugc trd vdi s¢
tién nhu nhau, trong nim 2018 va Quy 1 nam 2019 la 42 PLN, ngoai trii
mot s6 nong dan khdc, thanh vién ho gia dinh hoic nguoi dugce giao dit,

16 Karpiuk M., “Ograniczenie wolno$ci uzewngtrzniania wyznania ze wzgledu na bezpieczenst-
wo pafistwa 1 porzadek publiczny”, Przeglgd Prawa Wyznaniowego, 2017, nr. 9.

17 Natalia Kempa, “Ubezpieczenie spoleczne rolnikéw”, https://www.podrb.pl/ogolne-infor-
macje/ubezpieczenie-spoleczne-rolnikow, truy cap ngay 16/10/2023.
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phi bio hiém Ia 14 PLN (1/3 toan bo phi bao hiém)."® Déi véi bao hiém
huu trf va tan tit (Pieu 17), miic déng hing thing cua mbi ngusi duge bio
hiém 1a 10% muic luong huu co ban; d6i véi ngudi duge bao hiém néu tai
bieu 5a, khoan déng gép gip doi s6 tien dugce xdc dinh theo cich thuic quy
dinh tai Muc 1.

béi véi truong hgp ngusi nong dan déng bao hiém huu trf ma phai
chiam séc tré em dudi 3 tudi dén khi dua tré duge 5 tudi va dudi 5 tudi trong
nhting trudng hop duda tré vi ly do y t€ can dugc chim séc cd nhan dén khi
dua tré 18 tudi, sé dugc tai trg tli ngan sich nha nudc va duge dp dung cho
vg/chong hoidc thanh vién gia dinh cia ngusi nong dan.”

e quyén loi khi tham gia BHXH dia nguoi néng ddn, luat quy dinh cdc
quyén loi sau:

Quyén lgi duge huéng biao hiém tai nan, 6m dau, thai san (Piéu 9):
(1) duge boi thudng mot Ian cho nhting t6n hai vinh vién hoic lau dai vé
stiic khée hoic ti vong do tai nan lao dong nong nghiép hoic bénh nghe
nghiép nong nghiép (bitu 10, 11, 12, 13); (ii) dugc trg cdp dm dau (Piéu
15a). Tuy nhién, cin luu y quyén lgi nay khong dp dung d6i véi ché do
thai san.?

Quyén lgi bio hiém huu trf va tan tait (Pieu 18): Bao gom (i) luong
huu nong nghi¢p hoic luong huu nong nghié¢p do mit kha ning lao dong
(B1éu 19); (1) luong huu dao tao nong nghiép (Dicu 21b); (ii1) luong huu
tu tudt (Bieu 29); (iv) luong huu va BHXH luong huu cia cd nhan nong
dan va thanh vién gia dinh ho (c6 dugce trén co sé cdc quy dinh ¢é hi¢u
luc trude khi Pao luat ¢é hiéu luc) Ditu 29); (v) bé sung luong huu néu
tai diém 1-4 (Dieu 27); (vi) tr¢ cdp mai ting (Diéu 35); (vii) tr¢ cip thai
san (Diéu 35a).

1.2. Bdo hiém xa héi cho nguoi nong dan tgi Phdp

BHXH cho ngusi nong dan Ia mot trong nim nhdnh h¢ théng an sinh xa
hoi cua Phdp,”" dugce hinh thanh dya trén hoat dong cua Quy Bao hiém nong
nghié¢p tuong hd (Mutual Agricultural Insurance Fund). Quy dya trén nguyén tic
c6 ban 1a trg giip tucng ho, hudng téi sy 6n dinh bén ving: (i) théng nhit
gitia cdc the h¢; (11) théng nhit gitia cdc linh vic nong nghiép va nghé nghiép
hé trg; (111) théng nhat gitia khu vic nong nghiép san xuit cao véi kém phdt
trién; (iv) thédng nhit gitia NLD khoe manh véi ngusi thudng xuyén m dau

18  Nhu trén.

19 ZUS, Social Security in Poland, The Social Insurance Institution, Warsaw, 2017, nr. 796.

20 D. PuSlecki, “Nowa konstrukcja zasitku macierzyfiskiego z ubezpieczenia spolecznego
rolnikéw”, Ubezpieczenia w Rolnictwie, 2015, nr. 55-56, nr. 93-94, 100.

21 European Commission, “Employment, Social Affairs & Inclusion Your social security rights

in  France”, https://ec.europa.eu/employment_social/empl_portal/SSRinEU/Y our%20
social%20security%20rights%20in%20France_en.pdf, truy cap ngay 10/10/2023.
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va thuong tat.”> Theo d6, BHXH trong hoat dong nong nghi¢p cua Phdp
dugc quy dinh trong Pao luat Nong nghiép va ngu nghiép (sua d6i nam
1980, nam 1989).% Cu thé:

¢ d6i tugng tham gia BHXH, ¢6 hai nhém la nguoi nong dan tu lam
chu va nguoi lam cong in luong lam viéc lién quan dén nganh nong nghiép.
D31 véi ngust nong dan tu lam chu, véi dieu kién danh trén 50% thoi gian
lam viéc cia minh; ¢6 it nhat 50 % tong thu nhap tii hoat dong san xuit
nong, lam nghi¢p va tii hoat dong san xuit nong, lam nghi¢p; ty 1¢ thu
nhip c6 dugce tit hoat dong san xuit nong nghiép tai trang trai ¢ thé khong
thip hon 25% téng thu nhap cua nong dan.** D€ tré thanh thanh vién cua
Nhom xa hoi nong nghiép tuong hd (Mutualite sociale Agricole, MSA), ho
phai thuc hién hoat dong nong nghi¢p tu lam chu trén mot khu vuc it
nhit bing mot nia tiéu chuin khu vuc quy dinh t6i thiéu (surface minimum
d’installation, SMI) — trung binh la 0,25 ha véi thoi gian su dung la 1.200
gi6 moét naim.” PGi véi ngudsi lam cong an luong lam viée lién quan dén
nganh nong nghiép, theo quy dinh tai Bieéu L.722-20 B¢ luat Nong nghiép
va Thuy san Phdp, BHXH cho nguoi lam viéc trong cdc nganh nghé nong
nghi¢p dugc dp dung, theo cdc diéu kién quy dinh tai cic Tiéu d¢ IV, V va
VI caa Luat nay, d6i véi cde doi tugng, nong dan lam viéc trong cdc hoat
dong, cong ty hodc co sé duge quy dinh tai DBiéu L. 722-1, va nhan vién
cua cdc doanh nghiép thu cong nong thon su dung khong qud hai nhan vién
trén co s6 ¢6 dinh; ngu dan, nguoi lam vuon, ngusi bao vé trang trai, nguoi
bao v¢ rling, nguoi bao v¢ tai san, tit ca nhiing ngusi khong ¢é tu cdch la
nha thiu, dugc thué béi cic nhém va cong ty dudi bit ki hinh thiic hoic cd
nhan nao trong viéc chim séc, bio vé¢ trang trai; lao dong lam viéc cho cdc
h¢ gia dinh néu nhting nhan vién nay thuong xuyén lam viée tai dia di€ém
dang dugc canh tic; nhung nguoi duge dé cap trong Pieu L. 722-21; giing
vién lam viéc tai cdc co s6 giang day va dao tao nong nghiép tu nhan theo
bieu L. 813-8; nhan vién cuaa té chic, quy tin dung nong nghiép, phong
nong nghiép, trung tim quéc gia vé phdt trién ciu tric trang trai, hgp tdc
x4 nong nghiép, cong ty 1¢i ich tip thé nong nghiép, xa hoi nong nghiép
khdc nhau, hi¢p hoi nong nghiép, hiép hoi chu s6 huu ¢é d61 tuong la nong
nghiép va bt ky nhém chuyén gia nong nghi¢p nao; ngusi hoc nghe theo
cdc quy dinh ctia Pigu L. 962-4 cua Bo luat Lao dong; thuc tap sinh thudc
pham vi BHXH noéng nghi¢p duge tuyén dung trong cdc té chiic, chu

22 Dbang Minh Dic (Chu bién), tldd, tr. 112.

23 Code rural et de la péche maritime [trans: Rural and maritime fishing code], https://www.legifrance.
gouv.fr/codes/texte_lc/LEGITEXT000006071367/2023-01-01, truy cap ngay 10/10/2023.

24 Décret no 96-462 du 29 mai 1996 portant modification de dispositions du titre IV du livre III
(nouveau) du code rural relatives aux aides a I'installation des jeunes agriculteurs.

25  Joanna Pawlowska-Tyszko (Editor), The social insurance system for farmers and its impact on public financ-
es, Institute of Agricultural and Food Economics, National Research Institute, 2013, pp. 24.
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truong, t6 chiic va nhém dugce liét ké & trén.

17é cdc ché @9 BHXH cho nguvi néng dan (Diéu L. 722-8), ch€ do bao hiém
xa hoi cho nhuing déi tugng néi trén bao gdom:

- Phuc 1¢1 gia dinh theo quy dinh cua phdp luat xa héi nong nghi¢p
Dieu L. 722-9);

- Ché€ do 6m dau, thai san (biéu L. 722-10 dén L. 722-13);

- Ché d6 tai nan lao dong va bénh nght nghi¢p PDiéu L. 722-19);

- Ché& do huu trf va ti tudt (Dieu L. 722-15 dén L. 722-16, Diéu L. 732-
55). Ch¢ d¢ huu tri cho ngusi nong dan 6 Phdp duge chia thanh hai dang,
bao gdm ché do huu trf co ban va ché d6 huu trf b6 sung Pieu L. 722-17).

Ché¢ do BHXH cho noéng dan 6 Phdp do co quan nha nudc ¢6 thim
quyén quan ly hodc do cdc doanh nghiép tu nhan dp dung theo quy dinh tai
bieu L. 722-1 dén L. 722-7 cia Bo luat Nong nghi¢p va Thuy san Phdp.

¢ miic dong gop aia nguoi néng dan khi tham gia BHXH va hé trg cia nha
nude,” d6i véi cdc doanh nhan nong nghiép, co sé dé tinh phi bao hiém Ia tién
thit lao moét [an tra cho nhan vién quin ly va cho cdc nhan vién khdc. Trong
trudng hop ngudi nong dan lam viée ¢6 luong thi can cud d€ xdc dinh phi bao
hiém chinh Ia tién luong cudi thing. Déi véi nong dan lao dong tu do hay
nhting ngudi khong c¢é mot khoan luong ¢6 dinh, cdch tinh luong huu va ty
1¢ dong gép bao hiém vin rit khdc biét so vdi cic ch€ do khdc. Nong dan lao
dong tu do ¢6 thé lua chon hinh thiic dya trén thu nhap trung binh xdc dinh
cho tting khu vuc dé Iam cin cu tinh todn déng gép phi BHXH, hoic ¢6 thé
chon thu nhap thuc t€ tai moét thoi diém lam co s6 d€ déng phi bio hiém.

Quy Bdo hiém nong nghi¢p la ché do tro gitip xa hoi nhim thuc hién
BHXH cho cd nhan hoat dong trong linh vuc nong nghi¢p cang nhu cha
doanh nghiép nong nghi¢p, ngusi dinh bit, ngu dan va NLD hoat dong cd
thé hoic tham gia cic hoat dong lien quan dén ngudi st dung lao dong trong
linh viic nong nghiép. Ngan sdch trg cip cho quy BHXH cd nhan néng dan,
tr¢ cap cho ché do6 BHXH lao dong nong dan khoang 53%. Téng tr¢ cip
hang nam khoang 27,1 ty Euro/nam, trong dé 61% cho BHXH cd nhan
nong dan va 39% danh cho NLD trong cdc trang trai.”’

Nhin chung, ch¢ d6 BHXH cho ngusi nong dan thong qua hai loai hinh
la BHXH ty nguyén va BHXH bit buoc theo quy dinh cua Phdp va Ba Lan
phtt hgp véi nhu cau cia ngusi dan trén toan bé lanh thé hai quéc gia. Péi véi
cdc ché d6 BHXH tu nguyén & hai qudc gia nay, ngusi nong dan duge hudng
da dang cdc ch€ do bao hiém cho cdc truong hop nhu 6m dau, khuyét tat, thai
san, tudi gia, tu tudt. .. Dong thoi, ché do huu trf 6 Ba Lan cung duge dinh gid
linh hoat va hoan chinh, gan gui véi nhu ciu ctia nguoi nong dan. Pay 1a moét
trong nhting kinh nghiém ma Viét Nam ¢6 thé tham khao trong tién trinh xay

26 Dang Minh Duc (Chu bién), tldd, tr. 123-124.
27  Joanna Pawlowska-Tyszko (Editor), ldd, tr. 17.
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dung, hoan thién khung hanh lang phdp ly nhaim dam bao va thu hit nguoi
nong dan tham gia BHXH hién nay.

2. Mot s6 gbp y cho Du thao Luat Bao hi€ém xa hoi (sua d6i)

Nong dan hay lao dong phi chinh thic 1a mét trong nhting trudng hop
thudc déi tugng tham gia BHXH ty nguyén theo quy dinh cia Luat BHXH
hién hanh va Dy thiao Luat BHXH. Cu thé, khoan 4 biéu 3 Dy thio quy
dinh “Nguoi thu¢c déi tuong tham gia BHXH tu nguyén la cong dan Viét
Nam tii du 15 tudi tré lén va khong thudc déi tugng quy dinh tai khoan 1
bitu nay. Truong hop déi tugng quy dinh tai diém a, diém b khoan 1 Diéu
nay dang tam hoan thuc hi¢n hgp dong lao dong, hgp dong lam viéc thudc
déi tugng tham gia BHXH tu nguyén”. Véi quy dinh nay, tuong tu nhu
Luat BHXH nam 2014, nong dan duge xem la d61 tugng tham gia BHXH
tu nguyén, quy dinh nay cung di dugc xdc dinh ro tai khoan 1.6 Dieu 8
Quy¢ét dinh 595/QDP-BHXH ngay 14/4/2017 trong d6, nguoi nong dan,
NLD ty tao viéc lam bao gdbm nhiting ngusi tu t6 chiic hoat dong lao dong
dé ¢6 thu nhap cho ban than va gia dinh thudc déi tuong tham gia theo quy
dinh tai Dieu 2 Luat BHXH niam 2014.

Viét Nam hién nay cé khoang 63,15 triéu nguoi séng é khu vuc
nong thon (chi€ém hon 2/3 téng dan s6). Trong d6, tinh dén quy 11 nim
2023 (thdng 9 nim 2023) luc lugng lao dong tu 15 tudi dat 52,4 triéu
ngudi, trong d6 lao dong cd viéc lam dat 51,3 triéu ngudi, lao dong &
khu vuc nong thon chiém 32,2 triéu ngudi.®® Luc lugng lao dong trong
do tudi la nong dan va lao dong khu vuc phi chinh thiic tham gia BHXH
tu nguyén chi chiém khoang 2,2% trong téng s6 nguoi tham gia BHXH
tu nguyén. Thuc trang trén cho thidy, BHXH tu nguyén é nudc ta van
chua thu hit nguoi dan va bao phu toan b cdc thanh phin trong xa hoi,
dac biét chua thu hit nhing NLD lam viéc trong khu vuc san xuit nong
nghiép la nhting d61 tugng kho khin, chua thuc sy tié€p can dugce véi cdc
chinh sich an sinh xa hoi, dong thoi la mét trong nhiing nhém déi tuong
rdi vao “thé yéu” khi veé gia.

Phép luat cia mot s6 qudc gia trén the gidi nhu Phdp hay Ba Lan da
c6 hé théng BHXH doc 1ap cho ngusi nong dan vdéi chinh sich, quy va
ch€ d¢ quan ly riéng biét. Vi dieu kién kinh t€ - xa héi 6 Viét Nam, trong
thoi glan ngin, chuing ta kho ¢6 thé xay dung hé théng BHXH doc lap cho
ngudi nong dan nhu tai hai qudéc gia ma nhém tdc gia da dé cap. Tuy nhién,
dudi géc do dam bio chinh sich an sinh xa héi cho ngudi néng dan cung
nhu thic ddy ngudi nong dan tham gia BHXH 6 nudc ta hién nay, nhém
tdc gid dua ra mot s6 kién nghi nham hoan thién quy dinh phdp luit trong

28  Thong cdo bdo chi tinh hinh lao dong viéc lam quy III va 9 thing nam 2023 ngay 29/9/2023
ctia Téng cuc théng ke, Bo K& hoach va Pau tu, tr. 4-5.
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Dy thiao Luat BHXH (sua d6i1), dam bao ngusi nong dan cang c6 diéu kién
tham gia BHXH. Cu thé:

Thit nhdt, cin mé rong cic ché do BHXH ty nguyén. Nhim khic phuc
diém han ché€ cta Luat BHXH nim 2014, Dy thio di mé rong ché do
BHXH tu nguyén tti hai ché€ d¢ la huu trf va ta tuit thanh thai san, huu trf, tai
nan lao dong va ti tuit (khoin 3 Bieu 5 Du thio Luat BHXH). Tuy nhién,
ch€ d6 dm dau van chua dugc ghi nhan, ¢6 nghia la nguoi tham gia BHXH
tu nguyén khong duge huéng ch€ d6 dm dau. Quy dinh nay vo hinh trung
da han ch¢ s6 lugng tham gia loai hinh BHXH tu nguyén hién nay. Nhieu
chuyén gia cing di nhan dinh “quy dinh caa chinh sich BHXH tu nguyén
néu trén, mic du ¢d nhing thay d6i ding ké so vdi trude nhim thu hit, mé
rong dién bao pha cia BHXH nhung chinh sich BHXH tu nguyén chua that
hip din do chi thyc hién hai ché do 1a huu trf va ti tudt”.” Rui ro 6m dau
Ia vin dé khong thé trainh khoi khi tham gia vao qud trinh lam viéc. Khi roi
vao hoan canh nay nguoi tham gia sé phan nao han ch¢ duge rti ro va mit
thu nhap. Viéc khong dp dung ch€ do 6m dau déi véi loai hinh BHXH ty
nguyén chua thyc sy ddm bio binh ding, cong bing déi véi ngusi tham gia
BHXH tu nguyén, trong khi lao dong nong thon, nong dan thuong déi dién
véi nhiéu rti ro, khi hau, thoi tiét dé phdt sinh bénh tit, 6m dau trong qud
trinh san xuit nong nghiép khién cho ho khong tha thiét tham gia BHXH.

Mat khidc, d61 véi cic ché d0 BHXH tu nguyén, Dy thio da ghi nhan
khd day du va tuong dong véi cdc ché do BHXH ma nguoi tham gia BHXH
bit buoc duge hudng (khoan 2 Pieu 5 Dy thio Luat BHXH). Do d6 cung
khong ¢6 Iy do g1 dé han ché quyén dugce hudng ché do 6m dau cia nguoi
tham gia khi tham gia BHXH tu nguyén. Nghién ciu phdp luat vé BHXH
ty nguyén tai Ba Lan ndi chung va BHXH cho ngusi nong dan ndi riéng
cho thiy 6 qudc gia nay cdc ché do BHXH khd hoan chinh. Theo dé, ngusi
da tham gia bao hiém tai nan, dm dau, thai san khi tham gia bao hiém tai nan,
6m dau, thai san dugc hudng ch¢ d6 6m dau quy dinh tai PBiéu 14 Luat nay,
sau thoi gian déng bao hiém lién tuc Ia 12 thing. Pay Ia kinh nghiém ma
Viét Nam ¢6 thé tham khado khi xay dung va bé sung ché€ do 6m dau cho
ngudi tham gia BHXH ty nguyén vao Du thio, nhim thuic ddy bao phu dién
tham gia BHXH. Diéu nay cung la mot trong nhung giai phdp quan trong
lam ting kha ning mé rong dién bao phu cua ca h¢ théng BHXH?.

29  Bui Sy Lo¢i (Chua nhié¢m), Nghién aiu gidi phdp mé rng dién bao phii bdo hiém xa hgi ddi véi lao
dong khu vuc phi chinh thic tai Viét Nam, Bdo cdo t6ng hop, Uy ban vé cdc van dé xa hoi cua
Qudc hoi, 2019, tr. 119.

30  Dieu 15a. Nguyeén vin: “Osobie, ktora zostata objeta ubezpieczeniem wypadkowym, chorobowym i macier-
zynskim na wniosek, zasitek chorobowy, o ktorym mowa w art. 14, z wyjgtkiem zasitku chorobowego =z tytutu
wypadku przy pracy rolniczej, przystuguje po uptywie 12-miesiecznego nieprzenvanego okresu ubezpieczenia”.

31 Nguyén Lé Thu, “Quy dinh cia T6 chiic Lao dong qudc t€ vé bio hi€m xa hoi va kinh ng-
hiém cho Viét Nam”, Tap chi Nghé Ludt, s6 6/2018, tr. 63.
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Do d6, khoan 3 Bieu 5 Dy thio nén bé sung: “3. Bio hiém xa hoi t
nguyén c6 cic ch€ do sau day: a) Om dau; b) Thai san; ¢) Huu trf; d) Tt tudt; e)
Béo hiém tai nan lao dong theo quy dinh cua Luit An toan, v¢ sinh lao dong”.

Thit hai, cin ting cuong hd tro tai chinh cho nguoi tham gia BHXH
tu nguyén. Nong dan hay déi tuong duge tham gia BHXH tu nguyén ndi
chung theo quy dinh cua Luat BHXH, khi tham gia BHXH tu nguyén hing
thdng dong bang 22% muic thu nhap lam cin ci déng BHXH tu nguyén vao
quy huu trf va ti tudt. Nguoi dan 6 nong thon lao dong nong nghiép hoat
dong chu yéu dua trén sin xuit, chin nuoi, trong trot, thu nhap thuong bat
6n dinh, thaim chi gip khé khin vé hoan canh kinh t€ va tai chinh. Mat khdc,
nhting d6i1 tugng nay khong tham gia vao quan hé lao dong thuin tiy, khong
¢6 hgp dong lao dong nén thuong mit mot khoan hod trg tit phia nguoi su
dung lao dong. N6i cich khic, loai hinh BHXH tu nguyén, khong cé sy
tham gia déng gép cua ngudi st dung lao dong nhu BHXH bit buoc,” cho
nén viéc quy dinh muic déng bang 22% nuic thu nhap a vin dé khong he dé
dang d6i véi ho. Hién nay, Nha nudc cang da c¢6 nhung chinh sich hé tr¢
nhém déi tugng nay. Theo dé, cin cud vao dieu kién phét trién kinh t€ - xa
ho1, khi ning ngin sich nha nudc trong tiing thoi ky, Chinh phu quy dinh
muc hd trg, ddi tuong hod trg va thoi gian thuc hién chinh sich hé trg tién
déng BHXH cho NLD tham gia BHXH tu nguyén. Nguoi tham gia BHXH
tu nguyén dugc Nha nudc héd trg tién dong theo ty 1¢ phin tram trén muic
déng BHXH hing thing theo muic chuin ho ngheo cta khu vyc nong thon
quy dinh tai khoan 1 Pi¢u 10 Nghi dinh s6¢ 134/2015/ND-CP, nhu sau:
a) Bing 30% d6i véi ngusi tham gia BHXH tu nguyén thuoc hd ngheo; b)
Bing 25% d6i véi ngusi tham gia BHXH ty nguyén thudc hd can ngheo; c)
Bing 10% déi vdi cde déi tugng khdc.”

Nhém tic gia cho ring, véi muic hé tr¢ nhu hién nay, viéc dim bio thu
huit s6 lugng I6n ngudi nong dan hay lao dong phi chinh thiic khong dat hiéu
qua cao. Piéu nay cung khién cho nhém déi tugng nay khong c6 co hoi tiép
can vdi cic chinh sich an sinh xa héi. Do d6, Nha nudc nén tich cuc ting
cudng hé trg titn dong BHXH dé ho ¢6 thé tham gia BHXH tu nguyén, ddm
bao viéc duy tr1, bao phu ché dé an sinh xa hoi. Pong thoi, gia ting s6 lugng
dan s6 tham gia BHXH giip giam gdnh ning cho Ngan sdch nha nudc khi veé
gia. Muic ho tr¢ tham gia BHXH ctia nha nudc déi véi ngusi nong dan trong
hai quéc gia ma nhém tdc gid phan tich trén tiong déi cao, chang han dén nim
2020 tai Phdp, trung binh hang nim ngin sich nha nudc tr¢ cip khoang 27,1
ty Euro, trong d6 déng vao quy BHXH cho nguti nong dan lén dén 61%.

32 Lé Thi Hoai Thu (Chu bién), Quyén an sinh xa héi va dam bdo thuc hién trong phdp ludt Viét
Nam, Nxb. Pai hoc Qudc gia Ha Noi, Ha Noi, 2011, tr. 130.

33 Khoan 1 Pieu 14 Nghi dinh s6 134/2015/ND-CP ngay 29/12/2015 quy dinh chi tiét mot
s6 dieu cua Luat Bio hiém xa héi vé Bio hiém xa hoi ty nguyén.
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Nhom tdc gia kién nghi, Chinh phu ¢6 thé can nhic khi quy dinh muc
hé tr¢ cua Nha nudc theo ty 1¢ phin trim trén mic déng BHXH ty nguyén
hing thdng theo hudng nhu sau: a) Bing 40% déi véi ngusi tham gia BHXH
tu nguyén thuoc hd ngheo; b) Tu 30%-35% déi véi nguoi tham gia BHXH
tu nguyén thudc ho can ngheo; ¢) Bing 15%-20% d6i véi cic déi tugng khdc.

Thit ba, can stia d61 quy dinh vé dieu kién thoi gian tham gia BHXH
t61 thiéu dé huéng ché do huu tri theo hudng linh hoat, dong thoi véi viée
dieu chinh cdch tinh luong huu theo nguyén tic déng - hudng, cong bang,
binh ding, chia sé va bén viing phit hgp vdi tinh than cia Nghi quyét s6 28-
NQ/TW veé cii cich chinh sich BHXH. H¢ théng huu tri manh sé giip
nguoi dian ¢6 nguon thu nhap 6n dinh sau khi nghi huu, bao vé ho khong
bi ro1 vao hoan canh khé khan khién ngusi nha mic du dang trong do tudi
lao dong phai nghi d€ cham s6c ho.** Dy thio nén sta d6i dieu kién huéng
ch€ d¢ huu trf theo hudng giam din s6 nim déng BHXH tdi thiéu dé dugc
huéng ché€ d¢ huu trf tti 20 nim xuéng 15 nim, hudng té1 con 10 nim
véi muc huéng duge tinh todn phut hgp nhim tao diéu ki¢n cho NLD cao
tudi, c¢d s6 nam tham gia BHXH thip dugc tiép can va thu huéng quyén loi
BHXH, dic biét la nhiing nhém déi tugng tham gia Ia ngusi nong dan hay
lao dong phi chinh thic. Tuy nhién, Du thao van chua gidi quyét diém bit
cap ton tai trong Luat BHXH nam 2014, dugc thé hién ro nét khi do tudi
nghi huu da diéu kién hudng ché€ do huu trf ting 1én. Du thio van ké& thiia
dieu kién tudi nghi huu d€ huéng luong huu hang thing theo Luat BHXH
nam 2014, Ia tudi nghi huu chuin theo B¢ luat Lao dong, cdc dieu kién
huéng luong huu cia BHXH tu nguyén khong phu thuéc vao dieu kién
lao dong, tinh chit cong viéc hoic thé hién sy uu dai véi mot s¢ déi tugng
nhu BHXH bit buoc...” Diéu nay chua dam bao dugc tinh cong bang gitia
nhting ngudi tham gia BHXH tu nguyén va BHXH bit budc theo tinh
than cua Nghi quyét s6¢ 28-NQ/TW. Theo dé, d6i véi thoi diém hudng
luong huu theo loai hinh BHXH ty nguyén, Pi¢u 108 Du thao xdc dinh
“Thoi diém huéng luong huu dugce tinh tii thing lién ke sau thing nguosi
tham gia BHXH du diéu kién huéng luong huu”.** Tuy nhién, déi véi
thai diém huéng luong huu theo loai hinh BHXH bit buoc, viéc xdc dinh
thoi diém ¢6 cin cu dya trén tiing d6i tugng tham gia cu thé; dieu kién lam
viéc... (Biéu 76 Dy thio Luat BHXH). Khi nghién ciu phdp luat Ba Lan,
tic gid nhan thiy vé co ban diéu kién vé do tudi nghi huu dé duge hudng
luong huu khd linh hoat, d6i véi NLD binh thuong tudi dé dugc huéng
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luong huu: 6 nt [a 60 tudi, nam la 65 tudi. Tuy nhién, d6i véi luong huu
nong nghiép duge cdp cho nong dan thi do tudi giam: du 55 tudi d6i véi
nti va 60 tudi d6i véi nam.”” Hay tai Phdp, qua nhiéu [in cai cdch thi nong
dan dugc huéng luong huu khi da 65 tuéi di giam xuéng con du 60 tudi.*
Chinh vi vay, nhom tdc gid cho rang, Luat BHXH nén theo hudng khi xdc
dinh cdc dieu kién hudng luong huu cia BHXH ty nguyén can can nhic
dén cdc yéu t6 veé dieu kién lao dong, tinh chit cong viéc hoic thé hién sy
uu dai... trong d6, nong dan la nhém déi tugng can duge xem xét.

Mat khdc, khoan 2 Bieu 105 Dy thio xdc dinh diéu kién veé thoi gian
tham gia déng BHXH tu nguyén dé duge hudng huu trf theo hudng giam
s6 nam tit 20 nim xudng 15 nam. Xu hudng nay phit hgp véi dinh hudng
dé ra tai Nghi quyét 28/NQ-TW, khi thuc t& cho thiy viéc déng dua 20
nim moi c6 thé duge huéng huu trf 1a qud 1au so véi kha nang tai chinh va
thoi gian cia nguoi tham gia. Do dé, viéc giam dan s6 nam déng BHXH t6i
thiéu, dé dugc hudng ché do huu trf nhim tao diéu kién cho nhieu NLD
¢6 ¢6 hoéi hudng luong huu khi hét tuéi lao dong, dac bi¢t nhém lao dong
phi chinh thiic va nhting nguoi lam viéc tai khu vuc nong thon, sin xuit
nong nghiép.”” Tuy nhién, chinh sich BHXH tu nguyén nén dié¢u chinh
cho phép ngusi tham gia BHXH tu nguyén 6 khu vuc nong thon, dic biét
la nhting d61 tugng thudc hé ngheo, ho can ngheo duge huéng huu trf khi
tham gia déng BHXH tu nguyén da 10 nim, tao co héi cho ho khi tham
gia mudn, cd thai gian déng ngin cung ¢6 thé duge hudng luong huu hang
thing thay vi phai nhain BHXH mét an.

Két luan

Nong dan [a mét trong nhting nhém déi tugng dé bi tic dong khi tham
gia lao dong va sin xuit nong nghiép. Trong dieu ki¢n, hoan cinh Viét Nam
Ia qudc gia dang phit trién, ty 1¢ lao dong 6 nong thon va hoat dong sin xudt
nong nghiép trong tong sé luc lugng lao dong 6 nudc ta van con cao cho dén
thoi diém hién tai. Piéu nay, doi hoi Nha nudc phai ¢6 chinh sdch kip thoi va
pht hgp dieu chinh, dam bao chinh sich an sinh xa héi cho ngusi nong dan
thong qua cdc ché do BHXH, nhim ddp ting dugc nhu cau, nguyén vong cta
ngudi dan, dong thoi bio dam t6t cdc ditu kién an sinh xa hoi va hoi nhap
quéc t€. @
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dong gia dinh. Trong téng s6 gan 18 triéu lao dong phi chinh thuc dé, chi 0,2% ducc dong
bdo hiém bit buoc, 1,9% déng bdo hiém xa hoi ty nguyén, con lai 97,9% khong c6 loai bio
hiém nao.
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