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Tom tat
Cadc nghién aiu gan ddy tai Viét Nam da chi ra da phdn ngudi lao dong phd théng dang thiéu digc
bdo v¢ thong qua h¢ thong an sinh xa hgi. Bén canh do, ty 1¢ tham gia bdo hiém xa héi tu nguyén
dia nguoi lao dgng phi chinh thiic la chil co $6, lao dong tu lam va lao dong gia dinh rdt thdp, ngay cd
lehi thu nhdp cia ho cao hon chudn ngheo. Trong bai viét nay, tdc gid phdn tich mgt s6' quy dinh trong
Duy thdo Ludt Bdo hiém xa hgi nhdm mé réng bdo hiém xa héi cho ngui lao dong phi chinh thiic.

T khoa: nguvi lao dong phi chinh thiic, bdo hiém xa héi, bdo hiém tai nan lao dong tw nguyén,
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Abstract
Recent research in Vietnam has revealed a significant gap in social protection for ordinary workers
within the social security system. Furthermore, the rate of voluntary social insurance participation among
informal workers such as employers, self-employed individuals, and family workers is notably low, even
when their eamings surpass the poverty threshold. This article examines the measures outlined in the
Diraft aimed at broadening social insurance coverage to include informal workers.

Keywords: informal workers, social insurance, voluntary occupational accident insurance, occupational
disease insurance, maternity
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1. Khai quat vé nguoi lao dong phi chinh thuc tai Viéet Nam
Nguoi lao dong ¢ viéc lam phi chinh thuc (con goi Ia nguoi lao dong
phi chinh thic) la nhting nguoi lam cdc cong viéc ma theo luat dinh hoic
trén thuc t& khong dugce phdp luat lao dong bio v¢, khong phai déng thué
thu nhap hoac khong duge hudng cic ché do bao tro xa héi va ché do viée
lam khdc (nhu khong duge thong bdo trude veé viéce sa thai, khong dugce trg
cip thoi viée, khong dugce tra luong hang nim hoic khong duge nghi phép
khi 6m dau, v.v...). Cong viéc dé thusng khong duge khai bdo, ¢6 tinh chit
tam thoi hodc ngin han, ¢6 s6 gio lam viéc hay muic luong dudi ngusng quy
dinh, doi khi khong tuan thu day du cdc quy dinh cua phdp luat.! Bac diém
ndi bat cua ngusi lao dong phi chinh thic dé a khong ¢ bio hiém xa hoi
(BHXH).? Ngoai ra, theo Té chiic Lao dong qudc t& (International Labour
Organization, ILO), ngudi st dung lao dong (nha thau doc 1ap ¢ nhan vién)
va nguodi lao dong tu lam (nha thau doc lap khong cé nhan vién) duge coi

1 Téng cuc Thong ke, Tong quan vé lao dong co viée lam phi chinh thiic 6 Viét Nam, Nxb. Thanh
nién, Ha Noi, 2022, tr. 2; Transition from the Informal to the Formal Economy R ecommen-
dation, 2015 (No. 204).

2 Jiwei Qian and Zhuoyi Wen, Institutional constraints for the extension of social insurance coverage to
informal economy workers in China, International Labour Organization, 2020, tr. 2.
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Ia phi chinh thic khi don vi kinh t€ ctia ho thuoc khu vyc phi chinh thic.’

Nhu vay, theo nghia rong, nguosi lao dong phi chinh thic dugce xdc
dinh bao gom:

(1) D1 vdi nguosi lao dong lam viéc 6 khu vuc chinh thiic, lao dong phi
chinh thiic bao gom: Nguoi lam cong huéng luong nhung khong ¢6 hop
dong lao dong, hoic chi c6 hgp dong giao khodn hoic hop dong thoa thuian
bang miéng hoic ¢6 ky hop dong tii moét thiang tré 1én nhung khong dugce
chu st dung lao dong déng BHXH bit buoc; lao dong gia dinh khong dugce
tra cong, tra luong; thanh vién hop tic xa khong c6 BHXH bit budc;

(i) D61 véi nguoi lao dong lam viéce 6 khu vuc phi chinh thic, lao dong
phi chinh thiic bao gdbm: ngusi chu co s6; nguoi 1a lao dong tu lam; ngusi lam
cong hudng luong khong c6 BHXH bit buoc; lao dong gia dinh khong dugce
tra cong tra luong. P61 véi ngusi lao dong lam viéc 6 khu vic ho: lao dong
phi chinh thic la nhting nguoi tu lam hoic 1a nguosi lam cong huédng luong (vi
du: lao dong giup viée, lao dong lam thué trong cdc ho gia dinh, ...).*

Két qua ditu tra lao dong viéc lam nim 2021 cho thidy, Viét Nam c6
33,6 triéu lao dong c6 viéc [am phi chinh thiic, chiém t6i 68,5% téng s6 lao
dong c6 viéc lam; toan qudc c6 24,4 triéu lao dong phi chinh thiic lam viéc 6
khu vyc nong thon, chiém 72,5% téng lao dong phi chinh thiic. Con s6 nay
6 khu vuc thanh thi thip hon rit nhiéu, tuong tng 9,2 triéu nguoi, chiém
27,5%. Biéu nay mét phin la do dan s6 6 nong thon chiém ty trong cao hon
dan s¢ thanh thi Iam cho s6 nguoi lam viéc é khu vuc nong thon cao hon
khu vuc thanh thi (63,7% so véi 36,3%), mot phan khdc 1a do ty 1¢ lao dong
¢6 viéc lam phi chinh thiic é nong thon cao hon rit nhiéu so véi é khu vuc
thanh thi. O khu vyc néng thon, ci trong 100 ngudi lao dong dang lam
viéc thi c6 khoang 78 nguoi la lao dong phi chinh thiic, trong khi d6 con s6
nay 6 khu vuc thanh thi chi Ia 52 ngusi. Ro6 rang, lao dong 6 khu vuc nong
thon dang chiu nhiéu yéu thé hon so véi lao dong 6 khu vyc thanh thi.® Tuy
nhién, khong phéi tit ca nguoi lao dong phi chinh thiic déu ngheo, dac biét
la nhting nguoi lao dong c6 tay nght cao lam viéc ty do va lam cong viéce tra
luong phi chinh thic. Nhung ngay cd nhting nguoi khong ngheo nay cung
dé bi tén thuong trudc nhiing cu s6c vé thu nhap do thit nghi¢p, bénh tit
va tudi tho.® Vi vay, viéc mé rong pham vi BHXH cho d6i tugng nay luon
dugc cdc qudc gia quan tam.

3 Jiwei Qian and Zhuoyi Wen, fldd, 2020, tr. 1; Nhi¢u quy dinh tiéu chuin cua ILO ctng duge
dua vao cdc dieu khoan vé quyén cta ngusi lao dong & cde hi¢p dinh thuong mai tu do thé hé¢
mdi. Viét Nam da tham gia mot s6 hi¢p dinh nay. Xem thém: Usanee Aimsiranun, “Challenges
Concerning New Generation FTAs’ Labour Provisions: Perspective from Thailand”, Vietnamese
Journal of Legal Sciences, Vol. 6, No. 1, 2022, https://doi.org/10.2478/vjls-2022-0004.

Téng cuc Théng ke, tldd, 2022, tr. 5.

Téng cuc Théng ke, tldd, 2022, tr. 10.

Hernan Winkler, Elizabeth Ruppert Bulmer and Hilma Mote, Expanding Social Insurance
Coverage to Informal Workers, International Bank for Reconstruction and Development/The
World Bank, 2017, tr. 4.
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Trong nhiting nim gan diy, Viét Nam da trién khai rit nhiéu chuong
trinh chinh sich khuyén khich nguoi lao dong tham gia BHXH. Tuy nhién,
trén thuc t€, ty 1¢ nguoi lao dong, dic biét Ia lao dong phi chinh thuic tham
gia BHXH van con it. C6 dén 97,8% lao dong phi chinh thiic khong tham
gia vao bat ki mot loai hinh bao hiém nao, 35,5% trong s6 ho 1a lao dong Iam
cong hudng luong. Chi cé mot ty 1¢ nho (2,1%) nguoi lao dong phi chinh
thiic cho biét ho ¢6 tham gia BHXH ty nguyén va chi ¢6 0,1% lao dong phi
chinh thiic ¢c6 BHXH bit buoc (chu yéu la nhém lao dong gia dinh va lao
dong tu lam). Ty 1¢ tham gia BHXH tu nguyén cta ngudi lao dong ting rit
cham trong hai nam qua (tit 1,6% nam 2019 1én 2,1% nam 2021). Diéu nay
cho thiy nhiéu nguoi lao dong chua nhan thic duge tim quan trong cta
BHXH va cdc chinh sich caia BHXH chua thuc sy hip dan déi véi ngusi
lao dong. Viéc da s6 lao dong phi chinh thiic khong tham gia BHXH dang
dat ra nhiing h¢ luy to 16n cho nguoi lao dong khi gip rai ro dan dén mit thu
nhap, cang nhu nhting thdch thiic 16n cho h¢ théng an sinh xa hoi quéc gia.”

2. M6 rong d6i tuong tham gia bao hiém xa hoi bat buoc

Nha nudc da bé sung nhieu déi tugng tham gia BHXH bit budc tai
biéu 3 Dy thao, trong d6 ¢d ba truong hgp lién quan dén nguoi lao dong
phi chinh thiic nhu sau:

Truong hop thii nhdt, “hai bén khong giao két hop dong lao dong hoic
thoa thuin bang tén goi khdc nhung ¢6 nédi dung thé hién veé viéc lam c6
tra cong, tién luong va su quan ly, diéu hanh, gidm sit caa moét bén, trit hgp
dong thu viéc theo quy dinh caa phdp luit lao dong” (diém (a) khoan 1 bieu
3 Du thao). Quy dinh nay hudng dén nhiing nguoi lam viéc duge giao két
thoa thuan nhu “hgp dong giao khodn”, “hgp dong cong tic”, “hgp dong
chuyén gia”,... Pay la nhiing thoéa thuan thuong duge cic don vi st dung
lao dong dp dung d6i véi nguoi lao dong phi chinh thiic nhim trainh déng
BHXH. Tuy nhién, tinh khai thi cua quy dinh nay khong cao. Béi vi: (1)
viéc xdc dinh cdc yéu t6 “viéc lam”, “cd trd cong, tién luong” va “su quan
ly, dieu hanh, gidm sit” thuong khé khin; (i) hau hét ngudi lam viéc theo
“hop dong giao khodn”, “hop dong cong tic”, “hop dong chuyén gia”,...
dugc don vi st dung lao dong thué mudn lam viéce trong thoi gian rit ngin,
dudi 01 thdng hodc s6 ngay lam viéc dudi 14 ngay trong moét thing®. Vi vay,
nhting trudng hgp nay it ¢é co hoi tham gia dong BHXH bit buoc ma chu
yéu sé¢ tham gia déng BHXH tu nguyén.

7 Téng cuc Théng ke, tldd, 2022, tr. 20-21.

8 Xem thém khoan 5 Piéu 32 Dy thao: “Ngudi lao dong khong lam viéc va khong huéng tién
luong tit 14 ngay lam viéc tré lén trong thdng thi khong déng BHXH thdng d6, trit trudng
hop nguoi lao dong va ngudi st dung lao dong c¢6 thoa thuin khic va trudng hop ngusi lao
dong nghi viéc hudng ch€ d6 6m dau ngay trong thing dau lam viéc hoic trd lai lam viéc quy
dinh tai khodn 1 Piéu 42 caa Luat nay”.
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Truong hop thii hai, nguoi lao dong lam viéc khong tron thoi gian, ¢6
muic tién luong thing bing hoic cao hon tién luong lam cin cid déng BHXH
bit buoc thip nhit’ quy dinh tai diém e khoan 1 Piéu 30 cua Luat nay thi
tham gia BHXH bit buoc (diém (k) khoin 1 Bieu 3 Du thao). Cdch xdc
dinh d6i tugng tham gia BHXH bit budc dua vao thu nhip cua ngusi lao
dong nhu Du thao phtt hop véi quy dinh caa ILO. Theo khoan 1 Piéu 8
Cong udc 175 cta ILO, “nhiing ngusi lao dong lam viéc bin thoi gian ma
thoi gian lao dong hay cic khoan thu nhap thip dudi cdc nguong duge xdc
dinh sé ¢6 thé bi mét Nudc thanh vién loai ra khoi: a) pham vi dp dung cia
mot trong cdc ch€ d an toan xa héi hgp phdp duge quy dinh tai Biéu 6, tru
cdc khoan trg cdp tai nan lao dong va bénh nghé nghi¢p; b) pham vi dp dung
cia mot trong cdc bién phdp dugce thong qua trong nhiing linh vic duge quy
dinh tai Diéu 7, ngoai trii cdc bién phdp bio v¢é thai sain khong phai 1a cic
bién phdp dugc cic ché do an toan xa hoi hgp phip quy dinh”. So véi Trung
Qudc, quy dinh trong Du thao tién bo hon béi theo phdp luat BHXH hi¢n
hanh ctia qudc gia nay, ngudi lao dong lam viéc theo hgp dong khong tron
thoi gian chi duge tham gia BHXH ty nguyén.”

Tu quy dinh tai quy dinh 6 diém (k) khoan 1 Piéu 3 Du thio ¢6 thé
hiéu rang, néu ngusi lao dong lam viéc khong tron thoi gian va ¢é muic tién
luong thdng thip hon mot ntia muic luong téi thiéu thing viing cao nhit do
Chinh phu cong bg thi sé khong thude déi tugng tham gia déng BHXH
bit budc va sé tham gia déng BHXH tu nguyén. Bén canh d6, quy dinh
nay van chua chat ché dé bao dam nguosi lao dong lam viéc khong tron thoi
glan dugc tham gia BHXH bit budc béi ngusi su dung lao dong c¢6 thé
“lich luat” bang cich chi bg trf cho ngusi lao dong lam viéc dudi 14 ngay
trong moét thing.

Truong hgp thit ba, chtt ho kinh doanh ctia h¢ kinh doanh thuéc dién phai
ding ky kinh doanh (diém (1) khoan 1 Biéu 3 Du thio). Quy dinh nay trong
Dy thio cang ¢6 thé hiéu ring, cha hé kinh doanh cua ho kinh doanh khong
thudc di¢n phai ding ky kinh doanh thi sé tham gia BHXH tu nguyén.

Nguoi lao dong tu lam chu thuong bi loai khoi cdc chuong trinh BHXH
bit budc, von chi dp dung cho ngudi lao dong ¢ méi quan h¢ viee lam
chinh thiic. O hiu hét cdc qudc gia, ho duge bao phu béi cdc chuong trinh
tu nguyén. Do ving mit cta ngudi st dung lao dong cho nén ngudi lao dong
tu chiu dp lyc vé tai chinh va ginh ning hanh chinh trong viéc ding ky va
déng gdp an sinh xa hoi. Triti khi ¢6 co ché hd trg phit hgp, nhting ngudi lao
dong tu do c6 thu nhap thip khong thé tham gia cdc chuong trinh BHXH
vi ho phai chiu ca phin déng gép cua nguoi lao dong va nguoi st dung lao

9 Tién luong lam cin cid déng BHXH bit buoc thidp nhit bing mot nia muic luong t6i thiéu
thing vung cao nhit do Chinh phu cong bé.
10 Dieu 10 Luat Bio hiém Xa hoi nim 2010 cua Trung Qudéc.



88 TAP CHI KHOA HQC PHAP LY VIET NAM SO 05 (177)/2024

dong (thdch thic “déng gép kép”)."!

Ve nguyén tic, cdc chuong trinh BHXH danh cho nguoi lao dong dugc
tra luong c6 thé dat duge muic do bao vé day du nhung cang c¢6 thé dan dén
muic bio hiém kém hi¢u qua khi dp dung cdc ngudng t6i thi€u nhit dinh
lién quan dén gio lam viéc, thu nhap hoic thoi gian lam viée duge quy dinh
trong luat phdp quéc gia.'? Tuong ty, viec Nha nudc dit ra dieu kién “phai
dang ky kinh doanh” d6i vdi cha ho kinh doanh caa h¢ kinh doanh cang
¢6 thé lam giam két qua cta viéc mé rong dién bao phu BHXH bit buoc.

3. M6 rong va hé tro tai chinh cho nguoi lao dong phi chinh thuc
duoc tham gia bao hiém xa hoi tu nguyén
3.1. Mé rong nguoi lao dong phi chinh thiic tham gia bdo hiém xa hoi ty nguyén

Theo khoan 4 Piéu 3 Dy thiao: “Nguoi thuoc déi tuong tham gia
BHXH ty nguyén la cong dan Viét Nam tii da 15 tu6i tr6 1én va khong
thudc doi tugng quy dinh tai khoan 1 Piéu nay”. So véi Luat BHXH nim
2014, Du thao van tiép can theo hudng dé€ ngusi lao dong phi chinh thuc
tham gia BHXH ty nguyén. Piéu nay tuong dong véi nhieu qudc gia khic
trong khu vuic.

Diém mdi ctia Dy thdo so véi Luat BHXH nim 2014 chinh Ia “trusng
hop d6i tugng quy dinh tai diém a, diém b khoan 1 Piéu nay dang tam hoan
thuc hién hgp dong lao dong, hop dong lam viéc thude déi tugng tham gia
BHXH tu nguyén”. Theo Bo luit Lao dong nim 2019: “Trong thoi gian
tam hoan thuc hién hgp dong lao dong, ngusi lao dong khong duge hudng
luong va quyén, loi ich da giao két trong hop dong lao dong, trii truong hop
hai bén ¢6 théa thuan hoac phdp luit c6 quy dinh khic”. Thong thudng, cic
su kién phdp ly dan dén tam hoan thyc hi¢n hgp dong lao dong dién ra trén
14 ngay, kéo dai mét hogc nhitu thing. Vi vy, nhiing truong hgp nay, Nha
nudc khong quy dinh déng BHXH bit butce Ia phit hgp.

3.2. H6é trg tai chinh cho nguoi lao dong phi chinh thiic tham gia bdo hiém xa
hoi tu nguyén

Theo khoan 1 Piéu 34 Dy thio, “nguosi lao dong quy dinh tai khoan 4
bieu 3 cia Luat nay, hing thing déng bing 22% muic thu nhap lam can cu
déng BHXH ty nguyén vao quy huu tri va td tudt”. Tuy nhién, nguoi lao
dong phi chinh thic ¢6 thu nhap khong én dinh va tip trung trong cdc ho
ngheo 6 nhiing dia phuong ¢6 co cdu kinh t€ chu yéu la nong lam nghiép,
thay sin (NLNTS). Theo diéu tra cia Téng cuc Thong ké, nhting tinh c6
ty 1¢ hé ngheo cao vdi ty 1¢ lao dong lam viéc trong khu vyc NLNTS cao
thuong sé ¢6 ty 1¢ lao dong phi chinh thiic cao. Vi du nhu Pién Bién ¢6 ty

11 Quynh Anh Nguyen and Nuno Meira Simoes da Cunha, Extension of social security to workers
in informal employment in the ASEAN region, International Labour Organization, 2019, tr. 42.
12 Quynh Anh Nguyen and Nuno Meira Simoes da Cunha (2019), tldd, 2019, tr. 2.
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1¢ lao dong phi chinh thiic 1a 85,4%, lao dong trong NLNTS cuaa tinh nay
chiém té1 70,4% va ty 1¢ ho ngheo cuaa tinh 1a 34,5%; Son La ¢6 ty 1¢ lao dong
phi chinh thic la 85,7%, ty trong lao dong trong NLNTS 1a 70,1% va ty 1¢
hé ngheo la 28,6%, Lai Chau ¢6 ty 1¢ lao dong phi chinh thic a 79,1%, ty
trong lao dong trong nong nghiép 1a 52,2% va ty 1¢ ho ngheo 1a 27,9%... D€
tao diéu kién cho nguoi lao dong phi chinh thiic duge tham gia BHXH ty
nguyén dong dao, Nha nudc sé ¢ mot s6 chinh sich “hoé trg nguosi tham gia
BHXH tu nguyé¢n”; “khuyén khich cdc dia phuong tuy theo di¢u kién kinh
t€ - xa ho1, kha ning can d6i ngan sdch, két hgp huy dong cdc nguon luc xa
hé1 ho trg thém tien déng BHXH cho nguoi tham gia BHXH ty nguyén va
hé tr¢ thém cho nguoi hudng trg cdp huu trf xa hé1” (Piéu 7 Du thao). Cin
cu vao diéu kién phdt trién kinh t€ - xa hoi, khi ning ngan sich nha nudc
trong tiing thoi ky, Chinh pha quy dinh muic hé trg, d6i tuong hd trg va
thoi gian thuc hi¢n chinh sdch hé tr¢ tien déng BHXH cho nguoi lao dong
tham gia BHXH tu nguyén”. Déi chi€u vdi quy dinh hién hanh tai Pieu 87
Luat BHXH nam 2014" cho thdy Nha nudc van giti chinh sich, quy dinh
ctt d6i1 vdi nguoi lao dong phi chinh thiic.

Thuic tién hién nay, mic ho tr¢ déng BHXH tu nguyén cua Nha nudc
cho cdc d6i tugng tham gia nhu sau:'

D6i tuong Muic nha n}léc hé tro dong BHXH tu
nguyén/thang (Tu 01/2022 - 12/2025)
Ho ngheo 0,22 x 1.500.000 x 30%
Ho6 can ngheo 0,22 x 1.500.000 x 25%
Déi tugng khic 0,22 x 1.500.000 x 10%

Quy dinh hién hanh vé hé tr¢ titn déng BHXH tu nguyén thé hién
hai vin dé chinh: (1) hau hét d6i tugng duge hod tr¢ hién dang sinh s6éng, lam
viéc 6 khu vuc nong thon, cic dia phuong ¢6 ty 1¢ hd ngheo cao. O chieu
ngudc lai, cdc dia phuong c¢6 ty 1¢ ho ngheo thip thi quy dinh trén ¢6 tic
dong han ché hon; (11) muic hoé trg la rit thip, chua da thu hiit nguoi lao dong
phi chinh thiic tham gia BHXH tu nguyén.

Tu nhiing phan tich trén, téc gia cho ring, néu Nha nudc c6 thay déi co
ban déi véi chinh sich, quy dinh vé tham gia BHXH ty nguyén cho nguoi
13 Ditu 87 Luat BHXH nam 2014: “Ngudi lao dong quy dinh tai khoan 4 Diéu 2 cta Luat nay,

hing thing déng bing 22% muic thu nhap thing do ngudi lao dong lua chon dé déng vao quy
huu trf va ti tudt; muic thu nhap thdng lam cin ci déng BHXH thdp nhit bing muic chuin
h¢ ngheo cua khu vyc nong thon va cao nhit bing 20 Iain muic luong co $6.Cian cu vao dieu
kién phdt trién kinh t€ - xa hoi, kha ning ngan sich nha nudc trong ting thoi ky dé quy dinh
muic hé trg, d6i tuong hé trg va thoi diém thuc hién chinh sich hé tr¢ tién déng BHXH cho
ngudi lao dong tham gia BHXH tu nguyén”.

14 PDieu 14 Nghi dinh 34/2015/ND-CP ngay 29/12/2015 quy dinh chi ti€t mot s¢ dieu cua luat
BHXH vé BHXH ty nguyén.
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lao dong phi chinh thiic thi can phai stia d6i quy dinh vé déi tugng duge hod
tr¢ bdi nhu da phan tich, ngudi lao dong phi chinh thiic ¢6 nhiéu loai khic
nhau cho nén khong thé quy dinh chung la “déi tugng khic”, vi du nhu
chu h¢ kinh doanh ctia h kinh doanh khong thudc dién phai dang ky kinh
doanh, nguoi lao dong tu do ¢6 trinh do cao. Nha nudc cang nén thay déi
muc hoé trg tien dong BHXH tu nguyén cho déi tugng nay.

4. M6 rong quyén 1oi cia nguoi lao dong phi chinh thuc khi tham
gia bao hiém xa hoi

Theo Dieéu 5 Dy thio, nguoi lao dong phi chinh thic néu tham gia
BHXH tu nguyén thi ¢6 thé duge hudng 04 ché do (huu tri, ti tuit, thai sin
va tai nan lao dong). Trong d6, ch€ do thai san va tai nan lao dong la hai ch¢
do mdi duge bé sung so véi Luat BHXH nam 2014.

Déi vdi ché dg thai san, Nha nudc dua ra quy dinh nay nhim dén hai muc
dich r6 rang: thu hit nguoi lao dong phi chinh thiic tham gia BHXH tu
nguyén; khuyén khich ngusi dan sinh con. Vay, quy dinh nay cia Nha nudc
¢6 bi trung lip vdi chinh sich khic hay khong? Hién nay, d6i véi phu nu
2 ngusi dan toc thiéu s6 hoic phu nt [a ngusi Kinh ¢é chong 1a ngusi dan
toc thi€u s thuoc hd ngheo, cu tri tai cde don vi hanh chinh thuéc vung
kho khin (trit cde d6i tugng tham gia BHXH bit buéc) khi sinh con thuoc
mot trong cic truong hop phdp luat quy dinh thi dugce hé trg hai tri¢u dong/
ngudi.” Trong Dy thao Luat Dan s¢, Nha nudc dang hudng dén hé trg sinh
con tai cdc dia phuong c¢é muc sinh thip. Cu thé: “Hé tro mot Ian bing tién
khi phu nti sinh con thi hai” (diém a khoan 2 Biéu 9 Dy thio Luat Dan s6).

Nhu vay, néu xét téng thé hé¢ théng an sinh xa hoéi thi chinh sich hé trg
khi sinh con caa Nha nudc cho nguoi lao dong phi chinh thic 1a nguoi dan
toc thiéu s6 hién dang c6 sy trung 1ip. Phu nut 1a ngusi dan toc thiéu s6 khi
sinh con ¢6 thé duge huéng 02 hé tro: hd tro tit Nghi dinh 39/2015/ND-
CP va hoé trg tit Du thao. Trong tuong lai, nguoi lao dong phi chinh thiic é
nhting dia phuong c¢é muic sinh thip ciing ¢ thé nhan duge 02 hd trg: moét
tit phdp luat dan s6, va moét ti phdp luat BHXH.

Vé muc hudng trg cip thai san, lao dong nut khi sinh con, lao dong nam
c6 vo sinh con duge hudng 2.000.000 dong cho mot con mdi sinh. Muic
huéng nay bing véi dinh nuic hé tr¢ cho phu nti Ia ngudi dan toc thicu s6
hoic phu nti [a ngusi Kinh ¢6 chong [a ngusi dan tdc thiéu s¢ thudc ho ngheo,
cu trd tai cdc don vi hanh chinh thuéc viung khé khan khi sinh con. O thsi
diém hi¢n tai, khodan tién 2.000.000 dong cho mot con mdi sinh da khong cao;
6 thoi diém 10 nam sau, muc tr¢ c¢ip nay chic chin rit thip. Thiét nghi, Nha
nudc nén quy dinh muic trg cip thai san dua theo ty 1¢ (%) dugc tro cap va muic

15 Bieu 1, Bieu 2 Nghi dinh 39/2015/ND-CP ngay 27/4/2015 quy dinh chinh sich ho trg cho
phu nit thuoe ho ngheo la ngusi dan toc thiéu s6 khi sinh con ding chinh sich dan s6.
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tién ma ngudi lao dong phi chinh thic da déng BHXH. Trong do, ty 1¢ (%)
dugc tro cip dugce xdc dinh theo loai déi tugng ngusi lao dong phi chinh thiic.

D61 véi ché' dg tai ngn lao déng, theo diém (d) khoan 3 Diéu 5 Dy thdo,
néu ngudi lao dong phi chinh thic tham gia BHXH tu nguyén thi dugc
huéng “bao hiém tai nan lao dong theo quy dinh cia Luat An toan, v¢é sinh
lao dong”. Nguoi lao dong lam viéc khong theo hgp dong lao dong c6 quyén
sau day: a) Bugc lam viéc trong ditu kién an toan, v¢é sinh lao dong; dugc Nha
nudc, xa hoi va gia dinh tao dieu kién dé€ lam viéc trong moi trudng an toan,
v¢ sinh lao dong; ¢) Tham gia va hudng bao hiém tai nan lao dong theo hinh
thiic ty nguyén do Chinh phua quy dinh...”. Cin cu vao diéu kién phit trién
kinh t& - xa ho1, khi nang ngan sich nha nudc trong tling thoi ky, Chinh phu
quy dinh chi tiét vé viéc ho tr¢ tien déng bao hiém tai nan lao dong theo hinh
thuic tu nguyén (khoan 3 biéu 6 Luat An toan, v¢ sinh lao dong nam 2015).

Nhu vay, ¢6 su khdc bi¢t vé quyen lgi gitia nguoi lao dong chinh thic
vdi ngudi lao dong phi chinh thic trong viéc hudng ché do tai nan lao dong
— bénh nghé nghiép, mic du theo Luat An toan, v¢ sinh lao dong, ngusi lao
dong bao gom: nguoi lao dong lam viéc theo hop dong lao dong; ngusi thu
viéc; ngudi hoc nghe, tip nghe dé Iam viéc cho ngusi st dung lao dong; va
nguoi lao dong lam viéc khong theo hop dong lao dong. .. Piéu 2 Luat An
toan, v¢ sinh lao dong nim 2015).

Bén canh d6, theo Diéu 46 Luat An toan, v¢é sinh lao dong nam 2015
ve dieu kién hudng ché do bénh nghe nghi¢p: “1. Nguoi lao dong tham gia
bao hiém tai nan lao dong, bénh nghe nghi¢p dugc huéng ché do bénh nght
nghiép khi ¢6 da cde dieu kién sau day: a) Bi bénh nghe nghiép thuoc Danh
muc bénh nghe nghiép do B¢ trudéng Bo Y t€ ban hanh theo quy dinh tai
khoan 1 Piéu 37 cta Luat nay; b) Suy giam kha nang lao dong tii 5% tré lén
do bi bénh quy dinh tai di€ém a khodan nay. 2. Nguoi lao dong khi da nghi
huu hoic khong con lam viéc trong cdc nghe, cong viéc c¢é nguy co bi bénh
ngheé nghié¢p thudéc Danh muc bénh ngheé nghi¢p do B truéng Bo Y t&€ ban
hanh theo quy dinh tai khodn 1 Piéu 37 cua Luat nay ma phdt hién bi bénh
nghé nghiép trong thoi gian quy dinh thi duge gidm dinh dé xem xét, giai
quy€t ché€ do theo quy dinh caa Chinh phu”. Nhu vay, nguoi lao dong phi
chinh thiic van ¢6 co hoi duge hudng ché do bénh ngheé nghiép.

Ngoai ra, h¢ thong phdp luat vé tai nan lao dong, bénh nghe nghi¢p dén
nay van bi han ch€ khi Nha nudc mdi chi ban hanh cdc nghi dinh, thong
tu dieu chinh vé bio hiém tai nan lao dong, bénh nghé nghi¢p bit buoc.'

16 Vi du: Nghi dinh 37/2016/ND-CP hudng din Luit An toan, v¢ sinh lao dong vé bio hiém
tai nan lao dong, bénh nghe nghiép bit buoc; Nghi dinh 44/2017/ND-CP quy dinh mtic
déng BHXH bit buoc vao Quy bao hiém tai nan lao dong, bénh nghe nghiép; Nghi dinh
58/2020/ND-CP quy dinh vé muc déng BHXH bit budc vao Quy bio hiém tai nan lao
dong, bénh nghe nghi¢p; Nghi dinh 88/2020/ND-CP hudéng din Luat An toan, vé sinh lao
dong vé bio hiém tai nan lao dong, bénh nghé nghiép bit buoc,...
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Trong khi d6, déi véi bao hiém tai nan lao dong tu nguyén, hién méi cé
Du thao Nghi dinh quy dinh vé bio hiém tai nan lao dong theo hinh thuic
tu nguyén d6i véi ngusi lao dong lam viée khong theo hgp dong lao dong."”
Thiét nghi, Nha nudc nén xem xét b6 sung, hoan thi¢n ché dinh bio hiém
tai nan lao dong — bénh nghé nghiép; dong thoi bé sung ché do bénh nghe
nghi¢p cho nguoi lao dong phi chinh thic khi ho tham gia bao hiém tai nan
- bénh nght nghiép tu nguyén.

Két luan
Hién nay, trén thé gidi van dang ¢6 su tranh luin vé tinh cong bing
va hiéu qua khi mé rong BHXH cho ngusi lao dong phi chinh thiic."™ Céc
chuong trinh BHXH c¢6 thé anh huéng dén quyét dinh cung va ciu lao
dong khi ching dugc lién két véi thi trudng lao dong. Diéu nay ¢6 thé lam
giam viéc lam chinh thic, dic biét 6 cdc nudc thu nhap thip va trung binh
v6i nang lyc thuc thi thdp. Qua cdc phan tich trén , ¢ thé nhan thiy, dé bio
dam BHXH cho nguoi lao dong phi chinh thiic, Nha nudc can tinh todn
ky ludng cdc yéu cau déi vdi tien luong, thu nhap thip nhit hoic s6 ngay
lam viéc trong moét thing hoic dang ky kinh doanh véi ngusi lao dong phi
chinh thiic khi mong muén déi tugng nay tham gia BHXH bit buoc. Ngoai
ra, Nha nudc nén stia d6i quy dinh vé déi tugng duge hd tro tién tham gia
BHXH tu nguyén. Pong thoi, Nha nudc cung phai thay déi muic hé tro tién
déng BHXH ty nguyén cho d6i tugng nay, va quy dinh muic tr¢ cip thai
san dua theo ty 1¢ (%) dugc trg cip va muc tién ma ngudi lao dong phi chinh
thic da déong BHXH. Trong dé, ty 1¢ (%) dugc tro cip dugce xdc dinh theo
loai déi tugng ngusi lao dong phi chinh thiic. Nha nudc cung nén xem xét
b6 sung, hoan thién ché€ dinh bao hiém tai nan lao dong — bénh ngheé nghiép;
dong thoi bé sung ché do bénh nghe nghiép cho ngusi lao dong phi chinh
thuic khi ho tham gia bao hiém tai nan - bénh ngh¢ nghi¢p tu nguyén. @
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