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Tom tat
Nham 1img dung kip thoi cong nghé hién dai aia Cdch mang cong nghiép lan thit tw, Viét Nam da
va dang nd luc khong ngimg dé phdt trién mé hinh 1ing dung trf tu¢ nhdn tgo (artificial intelligence,
Al va gidi quyét tranh chdp truc tuyén (online dispute resolution, ODR) trong gidi quyét tranh chdp.
Mgt trong nhitng phuong thiic giai quyét tranh chdp dugc coi la phis hop véi yéu cau va thach thiic aia
thgc trang tranh chdp hién nay va trong tuong lai la gidi quyét tranh chdp tric tuyén. Bai viét trinh
bay bdn chdt ciia AI va ODR trong gidi quy¢t tranh chdp noi chung; quy dinh vé iing dung Al va
ODR trong gidi quyét tranh chdp & mgt s6' quoc gia. Tir do, néu lén nhimg diém wu diém, han ché
va duia ra mgt so gidi phdp thiic ddy ving dung AIva ODR trong gidi quyét tranh chdp bang phiong
thiic trong tai thuong mai tai Vi¢t Nam.
Tu khoa: tr1 tu¢ nhdn tao, gidi quyét tranh chdp tric tuyén, trong tai thuong mai, cong ngh¢
Abstract
In order to promptly apply modern technologies of the Fourth Industrial Revolution, Vietnam has been
making constant efforts to develop an application model of artificial intelligence (A1) and online dispute
resolution (ODR) in dispute resolution. One of the dispute settlement methods that is considered
suitable with the requirements and format of the current and future dispute situation is online dispute
resolution. The article presents the nature of AI and ODR in dispute resolution in general; regulations
on the application of AI and ODR in dispute resolution in some countries inparticular. From there,
it points out the advantages, limitations and proposes some solutions to promote the application of AI
and ODR in dispute resolution by commercial arbitration in Vietnam.

Keywords: artificial intelligence, online dispute resolution, commercial arbitration, technology
Ngay nhan bai: 10/12/2023 Ngay duyet dang: 15/03/2024

Cu@c cdch mang khoa hoc cong nghé Ian thu tu ra doi vdi nhiing
thanh tyu to I6n ctia khoa hoc — ky thuat di lam chuyén bién
cdch thuc van hanh va hoat dong cia hiau hét cdc linh vuc trong doi séng
xa hoi, trong d6 ¢6 linh vuc phdp ly. Viéc didy manh dng dung tri tu¢
nhan tao (artificial intelligence, Al) va giai quyét tranh chip truc tuyén (online
dispute resolution, ODR ) trong gidi quyét tranh chdp la xu thé caa “thoi dai
4.0” - budc tién quan trong trong qud trinh hoéi nhap, tao co hoi thuan loi
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dé Viet Nam nam bit kip thoi xu thé toan cau héa. Nhiéu quéc gia trén
th¢ gidi tii lau da thita nhan va dng dung Al va ODR trong phdp ly va gidi
quyét tranh chdp trong va ngoai toa dn, chiang han nhu Hoa KY, cdc quéc
gia thuoc Lién minh chau Au (European Union, EU), Trung Qudc. .. Viéc
ung dung Al va ODR trong linh vuc tu phdp néi chung va phuong thiic
gidi quyét tranh chip biang trong tai ndi riéng tai Viét Nam, nhit la trong
bdi canh gian cich xa hoi dién bién mdi da thiic ddy cdch thic gidi quyét
tranh chip thay th¢ nay phdt trién manh. Tuy nhién, xuit phdt ti nhi¢u
nguyén do khdc nhau nhu co sé ha tang ky thuat chua hoan thién, hay sy
thi€u ving ctia khung hanh lang phdp ly d€ dieu chinh déi véi van dé nay
nén vié¢c ung dung Al va ODR trong giai quyét tranh chip é nudc ta van
chua dugc thé hién ro nét. Vi vay, viéc nghién ciu va tham khido kinh
nghiém thuc tién tii cic qudc gia trén thé€ gidi d6i van dé nay la can thiét
trong béi canh hi¢n nay.

1. Ban chat caa viéc ung dung tri tué nhan tao va giai quyét tranh
chdp truc tuyén trong giai quyét tranh chap

1.1. Tvi tué nhdn tao

Cho dén thoi diém hién tai chua cé dinh nghia cu thé cho thuit ngti
“trf tué¢ nhan tao”. Tuy nhién, thuc tién chuyén nganh hay trong khoa hoc
phdp ly da c6 nhiéu hoc gid dua ra dinh nghia déi vdi khdi niém nay. Dién
hinh, “Al Ia sy “tu duy” cua mdy mdc, trong d6 cdc thiét bi sé bt chudc
cdch tu duy tu nhién cua con ngudi dé giai quyét cdc vin d¢”.! Du ¢d nhiéu
cdch ti€p can khdc nhau, nhin chung c¢6 thé thiy Al [a mét mo hinh, lap
trinh dugc cai dit sin khi van hanh tuong ty nhu hoat dong cua con nguoi
dé giai quyét cdc vin deé cu thé.

Vé mat ky thuat ting dung Al trong linh vuc phdp luat dic trung béi
viéc st dung két hgp cde yéu t6: dii licu 16n (big data); hoc hoi va nhan thic
ctia mdy moc thich ung véi cdc ditu kién moi trudng xung quanh dé nit ra
cdc nguyén ly ti tri thiic thu nhan dugc nham phuc vu cho viéc ra quyét
dinh; mdy mdc ¢6 kha ning doc hiéu va giao ti€p véi ngusi bang ngon ng
tu nhién (natural language processing).® Al trong linh vyc phdp luat thuc t€ gom
hai phin: (i) cdc cong cu tim kiém thé h¢ mdi va (i) hé théng hod trg ra
quyét dinh.” Nhu vay, vdi nhiing dic trung trén, viéc ting dung Al vao giai
quyét tranh chip dong nghia véi bén trung gian (thim phdn, trong tai vién)
sé dugc thay thé boi pham mém, robot da dugc lap trinh sin véi co sé du liu
gidl quyét cdc tranh chip trong tiing trudng hop tuong ung.

1 Nguyén Thi Qué Anh, Va Cong Giao, Mai Vin Thing (dong cha bién), T tu¢ nhdn tao vdi
phdp ludt va quyén con nguvi, Nxb. Tu phdp, Ha Néi, 2019, tr. 39.
2 Emmanuel Barthe, “Intelligence artificielle en droit: derriere la “hype”, la réalité”, https://pre-
cisement.org/blog/Intelligence-artificielle-en-droit-derriere-la-hype-la-realite.html,  truy  cap
3 12\%14 02/2023; Nguyén Thi Qué Anh, Vit Cong Giao, Mai Vin Thing (dong chu bién), ddd, tr. 30.
u trén.
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1.2. Gidi quyét tranh chdp truc tuyén

Gial quyét tranh chip truc tuyén la mét thuat ngti ghép (collective terms)
gitia tryc tuyén (online) va gidl quyét tranh tranh chap thay thé (alternative dispute
resolution, ADR).* Do d6, ODR dugc hiéu mot cdch rong rii trén thé giéi nhu
Ia viéc st dung cdc bién phdp giai quyét tranh chip thay thé vdi su hd tro caa
cong nghé internet (mang tryc tuyén).” Véi dic diém nay, ODR bao gom mot
loat cdc quy trinh gidi quyét tranh chip thay thé dugce thuc hién qua co ché
truic tuyén nhu internet hodc moét s¢ hinh thiic cong nghé cho phép thuc hién
cdc két ndi thong tin do trén mang ma khong doi hoi cic bén phai lién hé truc
ti€p trong mot khong gian vat chit nhit dinh.® Tuy theo chiic ning va pham vi
hoat dong cua tiing t6 chiic ODR,, h¢ théng ODR sé cho phép cic bén thuc
hién thu tuc gidi quyét vu viéc tranh chdp ctia minh bing phuong thiic trong
tai tryc tuyén néu té chic ODR ¢6 chiic ning hoat dong trong tai.’

Thit nhdt, ODR ¢6 su két hgp véi cong nghé internet.® Khdc vdi
phuong thic gidi quyét tranh chip truyén théng, ODR ¢6 su két hop véi
cdc cong ngh¢ internet, diéu nay thé hién 6 viéc ti€p nhan don khiéu nai,
don khéi kién thong qua cdc cong cu nhu website, email... hay qua mot
dién dan do (virtual forum) do cdc nha cung cdp dich vu ODR tao ra.

Thir hai, ODR khong bi giéi han bdi bién gidi quéc gia, lanh thd.
Phuong thiic ODR ra doi thi viéc giai quyét tranh chdp cdc bén khong nhit
thiét phai tham du truc ti€p, ma c6 thé thong qua Videoconference, Text
Communication, Zoom, Google Meet... cic bén 6 mdi mién khic nhau
trong mét qudc gia hay tranh chip gitia cic bén c¢6 qudc gia khdc nhau khong
lo ngai vé vin dé thoi gian, chi phi d€ tham dy phién gidi quyét tranh chip.

Thii ba, giai quyét tranh chip thong qua ODR ¢6 su tham gia cia bén

thu tu. Bén thu tu duge xdc dinh [a bén “cung cip dich vu ODR”, ngoai
cdc bén trong tranh chip va trong tai vién.
2. Thuc tién ung dung tri tué nhan tao va giai quyét tranh chap truc tuyén
trong giai quyét tranh chap bang phuong thuc trong tai thuong mai
2.1. Quy dinh cia Lién minh chau Au vé ting dung tri tu¢ nhan tao va gidi
quyét tranh chdp tric tuyén

EU la khu vyc ¢6 mé hinh ODR phit trién tii rit sém. Theo do,
EU da ban hanh cic quy dinh vé ODR trong cic van ban nhu Chi thi s§

4 Esther van den Heuvel, “Online Dispute Resolution as a Solution to Cross-border E-disputes:
An Introduction to ODR”, https://www.oecd.org/digital/consumer/1878940.pdf, truy cap ngay
31/12/2022; Phan Thi Thanh Thuy, “Giii quyét tranh chidp thuong mai tric tuyén: Nhiing vin
dé phip ly dit ra cho Viét Nam”, Tap chi Khoa hoc, Dai hoc Qudc gia Ha Noi, s6 4, 2016, tr. 41.

5 AndraLeigh Nenstiel, “Online Dispute Resolution: A Canada-United States Initiative”, Can-
ada-U.S. Law Journal, Vol. 32(01), 2006, tr. 313-329.

6 Ethan M. Katsh and Janet Rifldn, Online Dispute Resolution: Resolving Conflicts in Cyberspace,
Jossey-Bass, 2001, tr. 2-3.

7 Chinh sdch phdp luat Thong tin va Truyén thong, “Phuong thiic hoa giai va trong tai triic tuyén (ODR)”,
https://cspl.mic.gov.vn/Pages/ TinTuc/tinchitiet.aspx?tintucid=138275, truy cap ngay 20/01/2023.

8 Phan Thi Thanh Thuy, ldd, tr. 40.
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11/2013/EU vé phuong thiic gidi quyét tranh chip thay thé€ (chi thi ADR)
niam 2013. Bén canh d6, EU con ban hanh Quy dinh s6 524/2013 vé giai
quyét tranh chdp truc tuyén. Theo quy dinh nay, Uy ban EU c6 trich
nhi¢ém xay dung nén ting ODR cho gidi quyét tranh chip vé tiéu dung
(khoan 1 DPiéu 5). Nén tang nay c6 chic ning cung cdp cho nguyén don
mau don ki¢n dién tt, thong bio cho bi don vé don khéi kién chéng lai
minh, xdc dinh t6 chic ADR ¢6 thim quyén va chuyén don khéi kién caa
t6 chic ADR ma cdc bén da thoa thuan la co quan giai quyét tranh chép,
cung cip moét cong cu dién tu dé quan ly ho so gitp cdc bén va t6 chiic
ADR ¢6 thé tién hanh tryc tuyén viéc giai quyét tranh chdp, cung cdp cho
cdc bén va t6 chic ADR ban dich thong tin can thiét d€ giai quyét tranh
chip va dugc trao d6i qua nén ting ODR (khodn 4 Diéu 5). Cu thé, trinh
tu tha tuc gidi quyét tranh chip dugc quy dinh nhu sau:

(1) Gui don khiéu nai lén nén tang (platform) ODR. Nguyén don hoan
thién don khiéu nai qua hinh thuc truc tuyén. Truong hgp don khong hop
1¢, nguyén don sé nhan dugc thong bdo va qud trinh gidi quyét tranh chép sé
khong dugce tién hanh cho dén khi maiu don da duge nguyén don dién day
da va hop 1¢. Sau khi khiéu nai duge gt t61 nén ting ODR, nén ting nay sé
lap tiic guii t61 nguyén don va bi don cdc thong tin lién quan dén khiéu nai.

(i1) Dam phdn, hoa gidi hoic lua chon co quan gidi quyét tranh chép.
Cdc bén sé c6 90 ngay ké tii ngay nhan dugce thong bio dé€ dam phdn, hoa
gidi tranh chdp. Trong thoi gian nay, ODR sé cung cidp cho cic bén nén
tang cong nghé d€ cdc bén ¢6 thé trao d6i, gui hinh anh va 1én k& hoach cho
cdc cudc trao d6i online. Sau khi két thiic 90 ngay hoac mot bén quyét dinh
ngiing qud trinh dam phdn, hoa giai thi sau d6 cdc bén sé cé 30 ngay lya
chon mét phuong thiic gidi quyét khdc néu khong mudn tiép tuc st dung
nén ting ODR dé gidi quyét tranh chip.

(11i1) Tién hanh gidi quyét tranh chip. Trinh tu va thu tuc gidi quyét
tranh chip phu thuéc vao trinh ty va thu tuc cia co quan ma cic bén da lya
chon. Trong mot s6 trudng hop, cic bén cd thé thuc hién gidi quyét truc
ti€p qua tryc tuyén, nhung trong truong hop dic biét cdc bén van ¢6 mit tai
co quan giai quyét tranh chip.

C¢ thé thiy, EU da ¢6 duge khung phdp ly khd day du dé€ giai quyét
cdc tranh chip theo thu tuc thong thudng va ca thu tuc tryc tuyén. Trong
dd, phai ké dén thanh cong caa phuong thiic gidi quyét tranh chip thong
qua ODR. Cho dén nay, nén ting ODR déu dudc ung dung tai hau hét
cdc qudc gia thanh vién thu¢c EU. Theo théng ké nén ting ODR ctia EU,
hi¢n nay c6 415 t6 chic, trung tim ODR ¢6 gidi phdp gidi quyét tranh chap
truc tuyén, da duge cdc qudc gia thanh vién chiing nhan.’

9 Dispute resolution bodies, https://ec.europa.eu/consumers/odr/main/?event=main.adr.show,
truy cap ngay 28/02/2023.
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Bén canh d6, s6 lugng cdc tranh chip dugce gidi quyét qua nén ting
ODR Ia tuong déi 16n. K€ tii khi ra mit nén ting ODR, EU da c¢6
khodng 120.000 tranh chap vé tiéu dung da dugc gidi quyét."” Dé viec giai
quyét c6 hiéu qua va ngudi tiéu dung biét dén phuong thiic ODR, phu
thuoc rit 16n vao viéc gin link nén ting ODR tai chinh cdc trang web
bdn hang. Ngoai viéc gin link nén ting ODR, Quy dinh 524/2013 con
yéu cau cdc thuong nhan phai d€ cdc link ¢6 thé truy cap dugc tai cdc vi
tri dé thiy (Diéu 14). Phan I6n cdc link nay néu dugce gin tai website ctia
bén bdn sé ¢ muc Quy dinh va Piéu kién (Terms and Conditions) va cé
t61 82% cdc truong hop ma trong link dé din dén ODR ¢6 thé truy cap
tti mo1 website. Nguoi dung duge hoéi cung cho biét ho thiy cic duong
link nay déu dé dang tim ki€m va dan tryc ti€p dén nén ting ODR ma
khong hé phuic tap.'!

2.2. Quy dinh cna Trung Qudc vé ing dung tri tué nhdn tao gidi quyét
tranh chdp tryc tuyén

Trong co ché gidi quyét tranh chidp bing trong tai, Trung Qudc da
ung dung giai quyét tranh chip truc tuyén khd sdm. Vao cudi nim 2000,
Uy ban Trong tai thuong mai va kinh t&¢ quéc t€ Trung Qudc (China
International Economic and trade arbitration commission, CIETAC)'* da thanh
lap Trung tdm gidi quyét tranh chip tén mién CIETAC va chip nhan su
uy thdc cua Trung tAm Thong tin mang internet va cdc t6 chiic khdc dé
gidi quyét cdc tranh chip internet tai Trung Qudc. Sau dé, cdc t6 chiic
trong tai 8 Trung Qudc da dan ung dung truc tuyén trong hoat dong.
Bén canh d6, su ra doi caa trong tai va hoa giai dién ti (Electronic Business
Related Arbitration and Mediation, eBRAM) tai Hong Kong vao nim 2018
thuic ddy phdt trién manh mé cua gidi quyét tranh chip truc tuyén é Trung
Qudc. Nén ting e BRAM cung cip ky thuat s6 dau cudi cho cdc bén bing
cdch tich hgp cdc cong nghé mdi nhit, bao gom chudi khéi va Al vao cdc
nén taing. Trong nhiing naim gin day, vdi sy phdt trién cia nén kinh t&
ky thuat s6, trong tai internet da xudt hién nhanh chéng. Vao nim 2020,
trudc tdc dong cua dich Covid-19, viéc st dung trong tai qua internet
dugc dp dung manh meé d€ xu ly cdc vu viée trong tai ¢6 lién quan. Dén
nim 2022, tai CIETAC c6 hon 1.340 vu viéc duge nép truc tuyén, 1.906
phién hop dugce t6 chic tryc tuyén®.

10 Pao Bd Minh, “Thuc trang dp dung phuong thiic gidi quyét tranh chdp bing trong tai va hoa
giai truc tuyén 6 EU”, Tap chi Nghé ludt, s6 7, 2021, tr. 72.

11 Nguyén Huong Ly, Gidi quyét tranh chdp thuong mai triuc tuyén: Kinh nghiém qudc té va dé xudt
cho Viét Nam, Luan vin thac si luat hoc, Truong Pai hoc Luat Ha Noi, 2020, tr. 37.

12 Zingzhou Tao and Mariana Zhong, Resolving Disputes in China: New and Sometimes Unpredict-
able developments, International organizations and the promotion of eftective dispute resolution:
AIIB Yearbook of International law, Brill, 2019, tr. 64.

13 China Council for the promotion of Tnternational Trade, https://www.ccpit.org/
a/20230118/20230118gb6r.html, truy cap ngay 04/02/2023.
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Quy trinh gidi quyét tranh chip truc tuyén duge ghi nhan theo Quy
tic t6 tung trong tai CIETAC. Pieu 1 Quy tic t6 tung trong tai tryc tuyén
CIETAC xdc dinh: “Cdc Quy tic nay dugce xay dung nhim giii quyét bing
trong tai tryc tuyén cdc tranh chdp phdt sinh... Quy tic nay dp dung dé giai
quyét cdc tranh chdp thuong mai dién ti va cang cé thé duge dp dung dé
gidi quyét cdc tranh chip kinh té&, thuong mai khdc theo thoa thuan caa cic
bén”. Nhu vay, giai quyét tranh chdp truc tuyén theo phuong thuc trong
tai khong chi dp dung dé gidi quyét tranh chdp thuong mai dién ti ma con
c6 thé dp dung dé giai quyét cdc tranh chip kinh t€, thuong mai khic néu
cdc bén thoa thuan.

Thong thudng moét vu viée duge dua ra gidi quyét theo phuong thic
trong tai tryic tuyén thong qua viéc nguyén don gui Pon yéu cau trong tai
c6 chii ky va/hoic déng diu cia ho hoic dai dién ty quyén theo yéu cau
cia CIETAC (bieu 18(1)). Trong trusng hop trong tai CIETAC nhan thiy
yéu ciu trong tai ddp ung du dieu kién thi sé thong bio bing vin bin cho
cdc bén veé viéc chip nhan Pon khiéu nai trong vong 05 ngay ké tit ngay
nhan dugc yéu cau. Ngugc lai, néu Pon khiéu nai khong ddp ng cdc yéu
cau thi sé thong bdo bing vian ban cho cdc bén veé viéc tit ch6i yéu cau véi
ly do néu ro (biéu 22). Khi Pon khi¢u nai ddp ting yéu ciu thi trong tai sé
cung c4p cho cdc bén dia chi website d€ nguyén don va bi don ¢6 thé tham
khao cdch thiic caa CIETAC, Hoi dong trong tai CIETAC. Dong thoi, tuy
theo tinh tiét cy thé cua ting vu viéc, CIETAC cung ¢6 thé dinh kem ban
sa0 cdc tai liéu néu trén vao thong bdo trong tai (Pieu 20). Hoi dong trong
tai c6 thé tién hanh hoa gidi tryc tuyén bing hoi nghi truc tuyén hoic cic
phuong thiic lién lac dién tit hoic mdy tinh khdc trong qud trinh t6 tung
trong tai theo thoa thuan hoic yéu ciu cua cdc bén (Pieu 37).

Veé bao mat thong tin theo quy tic t6 tung CIETAC, theo Biéu 15
Quy tic nay, CIETAC sé thuc hién vi¢c dam bio dii lieu vu viéc tryc tuyén
mot cdch an toan gitia cic bén, Hoi dong trong tai va CIETAC, dong thoi
luu trti thong tin vu viée thong qua ma héa du li¢u. Mit khic, Piéu 16 cang
xdc dinh, CIETAC sé khong chiu trich nhi¢m vé t6n thit khi du lieu dugc
truyeén truic tuyén dugc thu thap béi nhung ngusi khong phai Ia ngusi nhan
du dinh do 161 h¢ théng internet trong qud trinh t6 tung.

C¢ thé thdy ring su phdt trién ctia nén kinh t€ internet da dem lai su
mdi mé cua trong tai tryc tuyén. CIETAC duge x€p hang trong s6 nim t6
chic hang dau thé€ gidi,' dieu nay phan dnh sy ti€n bo trong qud trinh phdt
trién trong tai cua Trung Qudc, phan dnh sy cong nhan va tin tuéng cua
cong dong trong tai qudc t& ddi vai trong tai cua Trung Qudc.

14 Zhang Wei, “FUPLAG (PEEPREEPEFRERS (2020-2021) - S@SPEEEmy
SRR EEEN” | e NRILFE LA M _Fhetp://www.moj.gov.cn/pub/stbgw/
fzgz/tzgzgefltwx/fzgzgeflfw/202109/t20210928_438442.html, truy cap ngay 04/02/2023.
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2.3. Thuc tién quy dinh cia phdp ludt Viét Nam

bé ddp ung nhu cau thyc tién cho dén thoi diém hién tai, Viét Nam da
¢6 cdc van ban quy dinh vé phuong thiic gidi quyét tranh chip truc tuyén
nhu Nghi quyét s6 33/2021/QH15 veé t6 chiic phién toa truc tuyén, Thong
tu 05/2021/TTLT-TANDTC-VKSNDTC- BCA-BQP-BTP di c¢6 quy
dinh chi tiét va hudng din thi hanh t6 chic phién toa tryc tuyén. Tuy
nhién, cdc vin ban nay chi dung lai 6 viéc quy dinh t6 chiic phién toa tryc
tuyén, con déi véi cdc phuong thiic giai quyét tranh chip truc tuyén ngoai
tda ndéi chung va gidi quyét tranh chip biang trong tai thuong mai ndi riéng
van chua ¢6 vin ban phdp ly chinh thiic dieu chinh.” Bén canh d6, co s6
phip ly d€ dieu chinh viéc ting dung Al va ODR vao gidi quyét tranh chip
van dang con “bo ngo”.

Tuy nhién, trong linh vuc trong tai, cung véi xu thé phdt trién cua
cdc qudc gia trén thé gidi, cang nhu nhim phuc vu cho nhu cau thuc tién
gidl quyét, tranh chip cdc t6 chiic trong tai tai Viét Nam di c¢6 cdc chinh
sich khd rach ro1 d6i véi viéc ting dung giai quyét tranh chip tryc tuyén.
Trung tim Trong tai Qudc t€ Ha No1 (Hanoi International Arbitration Center,
HIAC) la don vi dau tién xay dung va dua vao van hanh h¢ théng giai quyét
tranh chap bing hoa gidi ODR dau tién tai Viét Nam tai dia chi www.hiac.
vn tii thing 6/2020. Pugc xay dung trén nén tang cta Hoéi thiao khoa hoc
cip bo (Bo Tu phdp) vé chu dé gidi quyét tranh chip truc tuyén dugce té
chic tai Vién Khoa hoc phdp ly vao thing 12/2017, cdc chuyén gia da tap
hop va trién khai xay dung trén thuc t€ mo6 hinh ODR dau tién hoan toan
bing cong ngh¢ cua Viét Nam tit dau nam 2018.'° Pén nay, HIAC da ban
hanh Quy tic t6 tung trong tai khd hoan thi¢n dieu chinh d6i véi giai quyét
tranh chip tryc tuyén. Phan pham vi dp dung cua Quy tic di ghi nhan ring:
“Quy tic nay dugc dp dung d€ gidi quyét cdc vy tranh chdp ¢6 t6 tung trong
tai, bao gdm ca giai quyét tranh chdp bing trong tai truc tuyén (online) va
gidi quyét tranh cdp bing trong tai ngoai tuyén (offline), trii khi cdc bén c6
théa thuan khic” (biéu 1). Bong thai, tai Pieu 4 cho phép cdc bén c6 thé
lua chon tham gia t6 tung trong tai dudi 2 hinh thic sau: trong tai truc tié€p
va trong tai truc tuyén. Quy tic cung da giai thich “Trong tai truc tuyén:
Cidc bén tham gia t6 tung truc tuyén thong qua trang chu cia HIAC: www.
hiac.vn theo quy trinh dugc cong bd trén trang cha”. Mit khdc, HIAC
ctung cho phép cic bén duge lua chon mot trong hai phuong thic hoa giai
truic tuyén va hoa giai ngoai tuyén.

15 Mic du ¢6 mot s6 vin ban nhu B¢ luat TS tung dan su; Luat Trong tai thuong mai; Bo luit
Dan sy; Luat Giao dich dién ti; Luat Cong nghé thong tin; Nghi dinh s6 22/2017/ND-CP...
nhung vin chua cu thé va r6 rang.

16 Tran Anh Huy, Dao Thi Ha Anh, “Phuong thic hoa gidi va trong tai truc tuyén (ODR)”,
Trang thong tin dién tir cia Bé Thong tin va truyén thong, 2021, https://cspl.mic.gov.vn/Pages/
TinTuc/tinchitiet.aspx?tintucid=138275, truy cap ngay 25/02/2023.
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Bén canh d6, mic du khong ghi nhan 6 cdc bén ¢6 thé lya chon
hinh thic gidi quyét tranh chip tryc tuyén nhung khoan 2 bieu 22 Quy
tic t6 tung trong tai cua Trung tim Trong tai Qudc t€ Viet Nam (Vietnam
International Arbitration Center, VIAC) quy dinh: “Hoéi dong Trong tai ¢d thé
t6 chic cdc cudc hop bing hinh thic va tai bit k¥ noi nao ma Hoi dong
Trong tai cho la phit hop”. Tai thoi diém dich bénh Covid-19 dién ra phuiic
tap, VIAC da c6 thong bdo khuyén khich cdc bén théa thuan ti€n hanh cic
phién hop, bao gom phién hop so bo va phién hop giai quyét tranh chip,
truc tuyén qua feleconference hoac video-conference. Trong trudng hgp cic bén
khong dat dugce théa thuan veé viéc t6 chiic phién hop truc tuyén, phién hop
truc tiép sé duge tién hanh trong diéu kién tuin thu nghiém ngit cdic quy
dinh vé an toan v¢ sinh dich t&."” Pdng chu y Ia Trung tim Hoa gidi Viét
Nam (Vietnam Mediation Center, VMC) thuoc VIAC di xiy dyng nén tang
hoa giai truc tuyén thong qua MedUP tai Website: https://medup.vmc.
org.vn, bén canh d6 VMC da ban hanh Quy tic hoa gidi tryc tuyén nhim
phuc vu cho mo hinh hoa giai tryc tuyén da dugce xay dung. Theo bdo cdo
thuong nién cia VIAC, da ¢6 hon 240 phién hop giai quyét tranh chiap
dugce t6 chic theo hinh thiic truc tuyén hoic tryc ti€p nim 2021. VIAC
ting cudng té chuc cdc phién xu truc tuyén qua hinh thiic hoi nghi tryc
tuyén. Hinh thiic nay cang dugc khuyén nghi dén cdc bén dé xu ly kip thoi,
trdnh kéo dai thoi gian vu tranh chip.'

bit trong béi canh gidi quyét tranh chip tai cdc san giao dich thuong
mai dién ta tai Viét Nam, theo bdo cdo cia Cyc Thuong mai dién ti va
Kinh t€ 56 (Bo Cong thuong), tai thoi diém dai dich Covid-19 bung phit
(trong nim 2020), Cuc da ti€p nhan va xi ly 250 lugt phan dnh cdc hanh
vi kinh doanh khong trung thuc. Trong b6i canh nhi¢u doanh nghiép, cd
nhin dan chuyén sang st dung cdc nén tang truc tuyén dé giao dich, nhu
cau vé giai quyét tranh chip truc tuyén cting ngay cang cao. Tuy nhién,
theo khao sit ciia Vién Nghién ctiu quan ly kinh t€ Trung uong thi chi 1/4
doanh nghi¢p tiing nghe dén ODR, chi 32,29% doanh nghiép cho ring
ODR ¢6 thé dp dung tai Viét Nam va 74% c6 nhu cau dao tao vé ODR."
Tuy vay, ditu nay khong thé phu nhan nhiing gid tri ma ODR mang lai.
Viéc dp dung phuong thic gidi quyét tranh chip truc tuyén tai cdc t6 chiic
trong tai tai Viét Nam trong thoi gian qua di tao co sé, mam mdng cho sy
ra doi va phit trién cua cdc loai hinh gidi quyét tranh chip truc tuyén néi

17 VIAC, “Thong bdo vé Hoat dong giai quyét tranh chdp bing trong tai va hoa gidi tai VIAC/
VMC trong thoi ky dich COVID-19”, Vietnam Mediation Center, 2020, https://vmc.org.vn/
tin-tuc-su-kien/thong-bao-ve-hoat-dong-giai-quyet-tranh-chap-bang-trong-tai-va-hoa-gi-
ai-tai-viacvme-trong-thoi-ky-dich-covid19-n804.html, truy cap ngay 07/3/2023.

18 VIAC, “Bdo cdo thudng nién nam 20217, https://www.viac.vn/images/R esources/Annu-
al-Reports/2021/VIAC_Bao-cao-thuong-nien-2021_220616.pdf, truy cap ngay 07/11/2023.

19 Vién Thong, “Tranh chip mua bdn tryc tuyén ngay cang ting”, Viexpress, 2021, https://vnexpress.
net/tranh-chap-mua-ban-truc-tuyen-ngay-cang-tang-4272445 html, truy cap ngay 07/3/2023.
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chung va gidi quyét tranh chip bing trong tai thuong mai thong qua tng
dung Al, ODR vao gidi quyét tranh chidp néi riéng.

3. Mot s6 uu diém va han ché€ cua viéc ung dung tri tu¢ nhan tao
va giai quyét tranh chdp truc tuyén trong giai quyét tranh chap
bang phuong thuc trong tai thuong mai

3.1. Uu diém

Thit nhdt, viéc ting dung Al va ODR lam it ngin thoi gian gidi quyét
tranh chip. So véi phuong thiic gidi quyét tranh chip truyén théng, phuong
thiic ODR xt ly cdc tranh chdp nhanh chdng, hi¢u qua, linh hoat va khong
t6n kém ma khong bi gidi han béi bién gidi qudc gia, lanh thé.> Hé théng
ODR dudi su hd trg cua cong nghé Al gitip qud trinh xu ly di liéu nhanh
choéng tit khau kiém tra, dinh gid chiing cu cua cdc bén. Ngoai ra, hé¢ théng
ODR cung cho phép cdc bén tranh chip c¢6 thé gip nhau tryc tuyén dé
trao doi thuong lugng, hoa gidi, xét xi trong tai theo hinh thiic trao déi
tin nhin hoic hop truc tuyén rit tién ich, giip ddy nhanh dugc téc do giai
quyét tranh chip cho cdc bén.

Thit hai,viéc ing dung ODR va Al giip ning cao khi ning tié€p can
phdp luat va thong tin cia cong dan. Viéc ing dung cong nghé¢ Al va ODR
trong gidi quy€t cic tranh chip sé giam bét thu tuc va loai bo viéc can thiét
phai dén Toa dn. Cdc bén trong tranh chip c6 thé é bit ky noi dau déu ¢6
thé thuc hién viéc khoéi kien, nop tai licu ching ci va ¢é thé nim ro noi
dung, dién bién cta vy dn dang ti¢n hanh xét xu thong qua quan ly dn dién
ti. Bén canh dd, cic bén con ¢6 thé tra thong tin moét cdch nhanh nhit vé
cdc vu dn da dugce xét xi cang nhu phdn quyét cia Toa dn thong qua luu
trii ho so vu dn dién ta d€ tham khio hogc lam cin cu tranh tung.

Thit ba, phuong thic ODR bdo vé quyén 161 cia cdc bén tranh chip.
Néu bén bi xadm pham 11 ich muén khéi kién ra Toa dn thi tha tuc phiic
tap va doi khi chi phi bé ra cho viéc giai quyét tranh chip 16n hon rit nhiéu
so v6i lgi ich ma ho bi xAm pham nén phuong thic ODR sé mang lai loi
ich cho nguoi bi xAm pham. Khi cdc tic nhan truyén théng la con nguoi
tham gia vao qud trinh gidi quyét tranh chip rit tén kém, thi cic hé théng
Al ¢6 thé sé tuong d6i gidm chi phi sau mét thoi gian hoat dong khi ching
da dugc phit trién diy da.

3.2. Han ché¢

Thit nhdt, han ché caa Al ndm 6 thuat todn ma hé théng st dung dé suy
luan. Trong thuc tién xét xu, thAim phdn chu yéu dya vao quy dinh phdp
luat, kinh nghiém xét xtt d€ dua ra phdn quyét cong bing, hop ly dua trén
cdc tinh tiét, ching cu va dp dung phdp luat. Mit khdc, Al khong thé thay
thé quyén quyét dinh cua cdc thim phdn. Tuy nhién, nhi¢u vin d¢ mdi phit

20 Phan Thi Thanh Thuy, #ldd, tr. 40.
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sinh trong qud trinh gidi quyét, kho ¢d thé dua ra phdn quyét chinh xdc.

Thii hai, bén canh vi¢c nang cao kha ning ti€p can phdp luat, Al va
ODR cuing tao ra rao can déi véi mot s6 doi tuong. Hau hét cdc cong nghé
mdi déu dit tien trong giai doan dau trién khai. Do d6, ban dau chi nhting
t6 chiic giau c6 nhit mdi duge hudng lgi tii cong ngh¢ nay.! Dieu nay sé
khong thé ting kha ning ti€p can cong ly cho nhting ngusi khong thé mua
dugce chung. Viéc tiép can cua con nguoi véi Al va ODR cang khd khé
khin vi ho can ¢6 kha ning tuong tic véi cong nghé hién dai. DBiéu nay cé
thé gay ra khé khan dd6i, nhiing nguoi hiéu biét it vé mdy tinh. Néu Al va
ODR tré thanh phuong ti¢n chinh dé giai quyét tranh chip va khong cé
bat k¥ gidi phdp nao thay thé, né ¢ thé ngin can mot tang 16p nhit dinh
trong xa hoi ti€p can cong ly.

Thit ba, vin dé c6t 161 cua cong nghé Al nam 6 da liécu ma né dya
vao. Néu ban than du li¢u khong day du sé tao ra két qua khong chinh xdc.
Tai Trung Qudc, cdc du liéu tryc tuyén chinh thiic ra mit vao nim 2014
nhung vin chua hoan chinh. Cdc van ban phdn quyét chi ghi lai két qua
phdn quyét, khong tim thiy qud trinh suy luan cua thaim phdn trong vin ban
phdn quyét. Do dé, ngudn dii li¢u cua cong ngh¢ Al khong thé phan dnh
toan b qud trinh trong tai.?

Thit tu, khi gidi quyét bang ODR, thong tin cua cic bén c6 thé bi
ddnh cip trong méi trudong khong gian mang, néu hé¢ théng ODR khong
dam bao sé dé dang bi dinh cidp thong tin di liéu cd nhan, doanh nghiép.
Day cang la van dé hién nay con nhiéu vudng mic, Luat Trong tai thuong
mai (Luat TTTM) nim 2010 cang di ¢6 quy dinh lién quan dén bio mat
thong tin trong qud trinh giai quyét tranh chdp.” Tinh bio mat dugc xem
Ia vu diém thu hut cdc bén lya chon gidi quyét tranh chip bing phuong
thuc trong tai. Dudi géc d¢ cta doanh nghiép, tinh bio mat trong trong
tai dam bao viéc gidi quyét tranh chip mot cdch riéng tu va giti bi mat két
qua giai quyét vu kién, trinh duge vi¢c dua tin hoic binh luan cuaa truyén
thong bdo chi.*

Su ra doi cia Nghi dinh s¢ 13/2023/ND-CP dinh diu su tién bo cua
phdp luat Viét Nam trong viéc bio vé du liéu cd nhan. Khdc véi viée gii
quyét tranh chip trong tai bing phuong thic truyén théng thi viéc gidi quyét
tranh chip trong tai thong qua ODR ¢6 sy tham gia ca bén thu tu — la bén

21 Carrie Menkel-Meadow, “Ethics in Alternative Dispute Resolution: New Issues, Now An-
swers from the Adversary Conception of Lawyers Responsibilities”, South Texas Law Review,
1997, tr. 38; Matthias Artzt, and Tran Viet Dung, “Artificial Intelligence and Data Protection:
How to Reconcile Both Areas from the European Law Perspective”, Vietnamese Journal of
Legal Sciences, Vol. 7(2), 2022, tr. 39-58. https://doi.org/10.2478/vjls-2022-0007.

22 Chen Mingtsung, Li Shuling, “Research on the application of artificial intelligence technolo-
gy in the field of Justice”, Journal of Physics: Conference Series, Vol. 1570(01), 2020, tr. 3.

23 Dieu 4; khoan 3, khoan 5 Dieu 21; khoan 5 Dieu 51 Luat Trong tai thuong mai nim 2010.

24 Bui Van Thanh, “Veé tinh bio mat trong trong tai”, Tap chi Phdp ly, s6 5, 2022, tr. 24.
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cung cp dich vu mang hoic bén cung cip nén ting ting dung truc tuyén, vdi
cuong vi [a Quan tri vién h¢ théng ODR, dong vai tro trong viéc duy tri hé
théng mang hoat dong, cung cip dieu kién cong nghé t6t nhit cho cdc bén
trong qud trinh giai quyét tranh chip.” Do dd, ¢d thé xdc dinh trong moét
vu viéc trong tai duge gidi quyét bang phuong thiic ODR sé ¢é bén bén:
(i) nguyén don; (i1) bi don; (i) bén cung cip nén tang ting dung truc tuyén
(flatform); (iv) trong tai vién. Trong mdéi quan h¢ véi Nghi dinh s§ 13/2023/
ND-CP thi nguyén don va bi don la bén cung cip du liéu (data subject); t&
chic trong tai/trong tai vién, bén trung gian la bén thu thap va xdi ly dua Li¢u
(data processor/controller). Bén cung cip, thu thap va xu ly di liéu cd cdc quyén
va nghia vu co ban theo Nghi dinh 13/2023/ND-CP. Tuy nhién, Nghi
dinh s6 13/2023/ND-CP ra doi trén co s6 bao v¢é dii liéu cd nhan néi chung,.
bong thoi, nd1 ham va pham vi caa dii liéu cd nhan trong méi luat duge gidi
thich khdc nhau.* Do d6, viéc dp dung Nghi dinh nay khd khé khin trong
viéc xdc dinh pham vi dii liéu cd nhan duge bao v¢ trong qud trinh gidi quyét
tranh chip trong tai ndéi chung va gidi quyét tranh chip trong tai truc tuyén
ndi riéng. Mit khdc, Nghi dinh s6 13/2023/ND-CP diéu chinh dé1 véi du
liéu cd nhan néi chung nén cic quy dinh vé quyén va nghia vu ctia bén cung
cip; thu thap va xi ly du liéu cho qud trinh gidi quyét tranh chip thong qua
trong tai thuong mai (truc tuyén va truc tiép) chua thuc su linh hoat.

4. Giai phap nang cao hiéu qua cua viéc ung dung tri tu¢ nhan tao
va giai quyét tranh chap truc tuyén trong giai quyét tranh chap
bang phuong thuc trong tai thuong mai

Thit nhdt, can xay dung khung hanh lang phdp ly thuia nhan va dieu
chinh viéc tng dung Al va mo6 hinh ODR. Phdp luat Viét Nam da ¢6
nhung vin ban quy dinh viéc giai quyét tranh chdp nhu B¢ luat T6 tung
dan sy nim 2015, Luat TTTM nim 2010, Luat Giao dich dién ti nim
2023, Luat Cong ngh¢ thong tin nam 2006... Tuy nhién, chua c6 mot vin
ban nao tryc ti€p ghi nhan, di¢u chinh cdc vin dé lién quan dén viéc gidi
quyét tranh chdp bing Al va ODR néi chung va gidi quyét tranh chip
bang phuong thiic trong tai thong qua Al va ODR ndi riéng. Dié¢u nay,
khién cho qud trinh ung dung giai phdp nay tré nén han ché. Chinh vi
vay, dé viéc ung dung cdc gidi phdp nay duge phé bién can phii ¢ vin
ban phdp ly di¢u chinh cu thé, tao thuin Igi cho cdc bén dé dang iing dung
dé giai quyét tranh chidp va tao niém tin déi vdi cdc bén trong quan hé
tranh chip tin tudng lya chon giai quyét d6i véi phuong thiic nay. Nhom
tic gid ki€n nghi b6 sung hinh thiic gidi quyét truc tuyén tai Luat TTTM

25  Phan Thi Thanh Thuy, ¢ldd, tr. 38-45.
26 Bo luat Dan sy nam 2015; khoan 15 Diéu 3 Luat An toan thong tin mang nim 2015; Diéu 17
Luat An ninh mang nim 2018; khoin 1 DBiéu 2 Luit Tié€p can thong tin nim 2016.
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nham tao cin cud phdp ly cho hoat dong cia mo hinh giai quyét tranh chiap
truc tuyén cung nhu quy dinh nhung thu tuc ¢6 lién quan, dp dung cho
ca trung tam trong tai.

Thii hai, can giéi han quy mo giai quyét tranh chip truc tuyén. Pau
tién nén thi diém vdéi nhiing tranh chdp nhé va gid tri tranh chip ¢ thé ting
dan theo thoi gian tuy thuoc vao kha ning phdt trién cua viéc gidi quyét
tranh chdp truc tuyén trong tuong lai. B6i 1g, tinh chit cua cdc tranh chip
st dung ODR thuong la cdc tranh chip c6 gid tri nho, tinh tiét khong qud
phuc tap. Quy dinh cua EU di xdc dinh cy thé gid tri tranh chip thudc déi
tugng dugc dp dung gidi quyét tranh chip tryc tuyén va ghi nhan mot cich
chinh théng vao cic vin ban phdp luat dieu chinh veé linh vuc nay. D61 véi
nhiting tranh chidp tiéu dung gid tri nho dudi 500 Euro thi nguoi tiéu dung
duge dua vy viéc ra gidi quyét tai to chiic gidi quyét tranh chip truc tuyén.
Tai Viét Nam, nhém tdc gia dé xuidt nén xdc dinh gid tri tranh chdp dua trén
muic luong t61 thiéu viing. Theo d6, muic luong téi thiéu vung 1 hién hanh
12 4.960.000 dong/thing.?® Tranh chip c6 gid tri t6i da 4 — 5 Tan muic luong
t61 thi€u ving 1 (khoing 20 triéu dong) cé thé duge gidi quyét truc tuyén
la phtt hgp vdi dieu kién Vit Nam.

Thii tu, can bé sung cdc quy dinh vé nghia vu bio mat thong tin,
cdc bién phdp bao dim an toan thong tin trong gidi quyét tranh chip truc
tuyén. Bao mat thong tin trong giai quyét tranh chip truc tuyén la mot
trong nhtng yéu ciu quan trong nhim dam bio mo hinh hoat dong c6
hi¢u qua. D61 vé1 nhing phuong thic bio mat cao nhu trong tai truc
tuyén, yéu cau nay dugc dit 1én hang dau. Pdéi véi phuong thic trong
tai thuong mai, Luat TTTM nam 2010 cung dang “thi€u hut” quy dinh
veé bao mat thong tin d6i vdi cdc chu thé lién quan. Luat TTTM cian quy
dinh ro nhung loai thong tin khong dugce tiét 16 qud trinh gidi quyét tranh
chip bing trong tai, quy dinh cu thé trich nhi¢ém biao mat cdc thong tin
cua tiing d6i tugng cu thé nhim ting hiéu qui cda viéc gidi quyét tranh
chip bing phuong thuc truc tuyén. Bén canh d96, viéc gidi quyét tranh
chdp truc tuyén dién ra trén nén ting cong nghé, dic biét viéc ving dung
Al ngay cang ph6 bién hién nay cung dit ra nhiéu thich thuic. Vi vay,
can 1ong ghép cdc quy dinh vé bao v¢ du liéu cd nhan vao quy tic t6 tung
trong tai nham gidp cdc bén tham gia gidi quyét tranh chip dé dang tiép
can va tuan tha. Pay cung la hudng xui ly tai CIETAC, theo d6 cdc quy
dinh vé bao mat dui li¢u, thong tin vé vu viéc duge minh dinh truc tiép
trong Quy tic cua CIETAC. @

27  Tran Anh Huy, DPao Thi Ha Anh, #ldd.
28  Nghi dinh s§ 74/2024/ND-CP ngay 30/6/2024 cia Chinh phu.
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