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Tom tat
Nguyén tdc nhdn dao la mét trong nhitng nguyén tdc co bdn trong Ludt hinh sy Viét Nam,
duige thé hién thong qua cdc quy dinh cia phdp ludt hinh si trong dé cé quy dinh vé an treo.
Tim hiéu quy dinh va dp dung quy dinh vé dn treo trong phdp ludt hinh sy hién hanh, tdc gid
nhdn thdy vdn con mgt sé han ché nhdt dinh. Trén co sé sit dyng phuong phdp nghién i ly
thuyét ludt hoc, phuong phdp so sanh va nghién aiu tinh hudng, tdc gid khdi qudat quy dinh
vé dn treo, phdn tich mgt 6" han ché trong quy dinh, dp dung va dé xudt mgt s6 kién nghj.
Tu khoa: an treo, phdp ludt hinh su, diéu kién dp dung dn treo, hdu qud cia vi pham diéu kién dn treo
Abstract
Principle of humanity is one of the basic principles in criminal law of Vietnam, expressed through
provisions of criminal law, including regulations for suspended sentence. Through researching and
appyling regulations for suspended sentence in current criminal law, the author finds that there are
still some certain litmitations. Based on the use of legal theoretical research, comparative and case
studies methods, the author summarizes the provisions of suspended sentence and analyzes some
limitations in the provisions and application of the law. From there, the author proposes some
recommendations to improve the regulations for suspended sentence.
Keywords: suspended sentences, criminal laws, conditions for imposing suspended sentences,
consequence of violating the conditions of suspended sentences
Ngay nhan bai: 17/03/2024 Ngay duyét dang: 12/06/2024

0 luat Hinh sy nam 2015 (sua d6i, b6 sung nim 2017) (viét tit Ia

BLHS nam 2015) quy dinh vé dn treo tai Piéu 65, theo do: “An
treo la bi¢n phdp mién chip hanh hinh phat tu ¢6 dieu ki¢n duge Toa dn dp
dung d6i véi nguoi pham té1 bi phat tu khong qud 3 nam, cin cd vao nhan
than ngusi pham t1 va cdc tinh tiét giam nhe, x¢ét thiy khong can bit ho chip
hanh hinh phat t”." Xét vé ban chét, 4n treo la mét bién phdp mién chip
hanh hinh phat ti ¢6 thoi han, thé hién chinh sich nhan dao, khoan hong
cua Nha nudc va dugc toa dn dp dung trong qud trinh xét xi vu dn khi nguoci
bi két dn ddp tng dieu kién dugc quy dinh tai khoan 1 Pieu 65 BLHS nim
2015.2 V& hau qua phdp ly, ngudi bi két dn duge hudng dn treo sé duge mién
chap hanh hinh phat tit ma Toa dn da tuyén néu khong vi pham diéu kién thu
thdch cua dn treo. Tuy nhién nguoi bi két dn van c6 thé phai chiu cdc hinh
phat b6 sung (néu bi dp dung) cang nhu cic quyét dinh khdc ¢ trong ban

1 bieu 1 Nghi quyét s 02/2018/NQ-HDTP ngay 15/5/2018 hudng din dp dung Dieu 65 cta
Bo luat hinh sy veé dn treo (Nghi quyét s6 02/2018/NQ-HDTP).

2 Cidc dieu kién quy dinh tai Bieu 65 BLHS nam 2015 dugc hudng dan tai Nghi quyét s6
02/2018/NQ-HPTP va Nghi quyét s6 01/2022/NQ-HDTP ngay 15/4/2022 ctia Hoi dong
thdm phdn Toa 4n nhan dan t6i cao stia d6i, b6 sung mot s§ dieu cua NQ 02/2018/NQ-
HDTP ngay 15/5/2018 cua Hoi dong thim phdn Toa dn nhan dan t6i cao hudéng din dp dung
Ditu 65 ctia Bo luat hinh sy veé dn treo (Nghi quyét s 01/2022/NQ-HDTP).
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dn va ho van thuoc truong hgp ¢6 dn tich néu khong thudc cdc truong hop
khong ¢6 dn tich duge quy dinh tai khoan 2 Piéu 69 va khoan 1 Pieu 107
BLHS nam 2015. Tim hiéu veé dieu kién dé ngusi pham to1 duge dp dung
dn treo cung nhu hiu qua cua viéc vi pham cdc dieu kién cua dn treo, tic gia
nhan thiy van con nhung han ché€ nhit dinh trong quy dinh cua phdp luat
hinh sy ddn dén viéc dp dung quy dinh nay trén thuc t€ chua duge théng nhit.

1. Quy dinh vé an treo theo phap luat hinh sy Viét Nam
1.1. Diéu kién cho nguoi bi két dn phat tiu duoc huéng dn treo

Theo quy dinh tai khoan 1 Piéu 65 BLHS nim 2015, nguoi pham toi
dugc hudng dn treo khi théa man cic dieu kién:

Thit nhat, muic hinh phat ti toa tuyén khong qud 3 nim. Cin cu dau tién
dé moét nguoi pham td1 duge hudng dn treo 1a dya vao muic do nguy hiém
hanh vi pham téi trén thuc t&€ chui khong dua vao muic hinh phat ti duge quy
dinh trong luat hay néi cich khdc la khong dua vao loai to1 pham duge quy
dinh tai Bieu 9 BLHS nam 2015. Pay la di¢u kién cin diu tién dé nguoi bi
két dn 6 thé duge hudng dn treo.

Thu hai, cin cii vao nhan than cua nguoi pham t61. Theo hudng dan tai
bieu 2 Nghi quyét s6 02/2018/NQ-HDTP thi “cin cui vao nhan than cua
ngudi pham toi “ duge hiéu Ia “c6 nhan than t6t”. Cé quan diém cho ring
“mic du BLHS khong quy dinh r6 nhan than nhu thé nao thi dugc hudng dn
treo. Tuy nhién “dé ddp uing yéu cau ““... xét khong can phai chdp hanh hinh
phat ti...” do1 héi nguoi pham té1 phii ¢6 nhan than t6t nhu da duge hudng
dan”.? Nhung cting ¢ quan diém khdc: viéc hiéu “cin cid nhan than... bang
nhan than t6t [a khong dung tinh than cua BLHS”.* Hién nay di¢u kién cin
cd vao nhan thin ctia ngudi pham toi1 da dugce sia doi, bo sung tai diém a
khoan 1 DPiéu 1 Nghi quyét s6 01/2022/NQ-HDTP nhu sau: “Nguoi b xu
phat ti1 ¢6 nhan than’ Ia ngoai Ian pham t¢i nay, ngudi pham téi chip hanh
chinh sich, phdp luat va thyc hién day da cic nghia vu caa cong dan 6 noi
cu trd, ndi lam viéc”.® Theo quan diém cua tic gid, Nghi quyét s¢ 01/2022/
NQ-HDTP da tranh dung tit “nhan than t6t” khi hudng dan vé cin cui nhan
than cia ngudi pham t0i dé duge hudng dn treo, tuy nhién nédi dung khi
hudng dan van phan dnh nhan than phai [a nhan than t6t.

3 Nguyén Ngoc Hoa (chua bién), Binh ludn khoa hoc B¢ ludt hinh s nam 2015 dugc sita d6i, bo sung
nam 2017 (phdn chung), Nxb. Tu Phdp, 2017, tr. 314.

4 “bieu luat khong he doi hoi ngusi pham t61 phai ¢6 nhan than tét nhu nhitu ngusi vin quan niém
trong khoa hoc lut hinh su va thuc tién gan day. Piéu luat chi quy dinh cdc dic diém nhan than a
thdy khong can phdi bit chip hanh hinh phat tu...”. Tran Vian B¢, Tran Ngoc Anh, “Mot s¢ vin
deé veé dn treo va dp dung dn treo theo luat hinh sy Viét Nam”, https://tkshem.edu.vn/mot-so-van-
de-ve-an-treo-va-ap-dung-an-treo-theo-luat-hinh-su-viet-nam/, truy cap ngay 26/02/2024.

5 Nghi quyét s6¢ 01/2022/NQ-HDTP khi hudng dan diéu ki¢n “cin cd vao nhan than” lai gidi
thich “ngudi bi xut phat t ¢ nhan than la...” Ia khong hop 1y vi ngusi pham téi nao cang cé
nhan than. Theo quan diém cua tic gid, nén thay “ngudi bi xud phat ti ¢6 nhan than..” thanh
“can cd vao nhan than...”

6 Diém a khoin 1 Pieu 1 Nghi quyét s6 01/2022/NQ-HDTP.
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Thit ba, dieu ki¢n “cin cud vao cdc tinh tiét giam nhe” dugce hiéu la: c6
tii 02 tinh tiét giam nhe trach nhiém hinh sy (TNHS) tr6 lén, trong d6 ¢d6 it
nhit 01 tinh ti€t gidam nhe TNHS quy dinh tai khoan 1 Piéu 51 BLHS nim
2015 va khong c6 tinh tiét ting ning TNHS quy dinh tai khoan 1 Piéu 52
BLHS niam 2015. Trudng hep ¢6 tinh tiét ting ning TINHS thi s6 tinh tiét
giam nhe TNHS phai nhi¢u hon s¢ tinh tiét ting ning TINHS tit 02 tinh tiét
trd lén, trong d6 6 1t nhit 01 tinh tiét giam nhe TNHS quy dinh tai khoan 1
bieu 51 cia BLHS nam 2015.7

Thit tu, xét thiy khong can phai bit chip hanh hinh phat ti “néu ngusi
pham t61 ¢6 kha ning tu cdi tao va viéc cho ho hudng dn treo khong giy nguy
hiém cho xa héi; khong anh huéng x4u dén an ninh, trat ty, an toan xa hoi”.?
Vi noi dung nhu vay, day duge coi la dieu kién quyét dinh cho viéc dp dung
dn treo, tuy nhién day lai Ia quy dinh mang tinh tiry nghi duy nhit dé xem xét
moét ngudi ¢6 duge dp dung dn treo hay khong.

Ngoai ra, khoan 4 DPieu 2 Nghi quyét s6¢ 02/2018/NQ-HDTP quy
dinh dieu kién vé hinh thic dé dugec mot ngusi duge huéng dn treo Ia phai
¢6 ndi cu trid ro rang hodc noi lam viéce 6n dinh dé€ co quan, t6 chiic ¢6 thim
quyén gidm sit, gido duc. Pay la mot di¢u kién vé hinh thiic, tuy nhién thuc
tién xét xt cho thiy truong hgp ngusi pham té1 khi bi két dn da ddp ung du
cdc dieu ki¢n tai khoan 1 Piéu 65 BLHS nim 2015 van khong duge dp dung
dn treo chi vi khong ¢6 nai cu tri 1o rang hodc noi lam viée 6n dinh.” Bén
canh d6, mic du trong BLHS nim 2015 hién hanh khong gidi han cdc truong
hop khong cho huéng dn treo ma chi quy dinh cdc dieu kién dé duge hudng
dn treo, hudng dan tai Bieu 3 Nghi quyét s6 02/2018/NQ-HDTP va khoan
2 bitu 1 Nghi quyét s6 01/2022/NQ-HDTP, lai ¢6 quy dinh cdc trudng
hop khong duge huéng dn treo."

1.2. Diéu kién cia dn treo va hdu qud cia viéc vi pham diéu kién cia dn treo

Theo khoan 5 Biéu 65 BLHS niam 2015, di¢u kién caa dn treo la trong
thoi gian tht thich nguoi bi két dn khong duge pham té1 mdi hoic khong
dugc ¢6 y vi pham nghia vu dugce quy dinh trong Luat Thi hanh dn hinh sy
tit hai [an tré 1én.'! Thai gian thi thich duge quy dinh gip doi hinh phat tu,
nhung khong dugce thip hon 1 nam va khong duge vugt qud 5 nim.'” Thoi
diém bit dau tinh thoi gian thi thdch cta dn treo bao gom nhiéu trusng hgp
khdc nhau duge hudng dan tai Bieu 5 Nghi quyét s6¢ 02/2018/NQ-HP TP
va khoan 4 biéu 1 Nghi quyét s6 01/2022/NQ-HDPTP nhung vé co ban
7 Khodn 3 Pit¢u 2 Nghi quyét s6 02/2018/NQ-HDTP.

8  Khoan 5 Pitu 2 Nghi quyét s6 02/2018/NQ-HDTP.

9 Bién dn s6 224/2023/HS-ST ngay 29/9/2023 ctia TAND thanh phé Ha Long, tinh Quang Ninh.
10 Bitu 3 Nghi quyét s6 02/2018/NQ-HDTP va khoan 2 Piéu 1 Nghi quyét s6 01/2022/NQ-HDTP.
11 Dieu 87 Luat Thi hanh dn hinh sy nim 2019; khoan 5 Diéu 1 Nghi quyét s6¢ 01/2022/NQ-

HDPTP quy dinh vé diéu kién “c6 y vi pham nghia vu Luit thi hanh dn hinh sy”.
12 Khoin 1 Biéu 65 BLHS nim 2015 va Di¢u 4 Nghi quyét s6 02/2018/NQ-HDTP.
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Ia dugce tinh tit ngay tuyén dn trii trudng hop quy dinh tai khoan 6, khoin 7
bieu 5 Nghi quyét s¢ 02/2018/NQ-HDTP."”

Chinh sdch nhan dao trong luat hinh sy con dugc thé hién thong qua quy
dinh rit ngin thoi gian thu thich cia dn treo. Khoan 4 Piéu 65 BLHS nim
2015 quy dinh: “Nguoi duge hudng dn treo da chip hanh duge mot phan hai
thoi gian thi thdch va ¢6 nhiéu tién bo thi ¢6 thé quyét dinh it ngdn thoi gian
thu thich.”*

Néu nguoi bi két dn thuc hién hanh vi pham té1 méi trong thoi gian thu
thdch thi Toa dn budc ngusi d6 phai chdp hanh hinh phat cta ban dn trudc
va téng hgp vdi hinh phat cia ban dn méi theo quy dinh tai Dieu 56 ctia Bo
luat nay. Néu ho da bi tam giam, tam gid thi thoi gian bi tam giam, tam git
dugc trti vao thoi han chdp hanh hinh phat ti. Trudng hgp ngusi dang duge
hudéng dn treo ma lai phdt hién trudce khi duge hudng dn treo ho da thuc hién
moét to1 pham khdc thi Toa dn quyét dinh hinh phat dé1 véi to1 pham d6 va
khong t6ng hop hinh phat véi ban dn cho hudng dn treo. Trong truéng hgp
nay, ngudi pham to1 phai dong thoi chip hanh 02 ban dn va viéc thi hanh dn
do cdc co quan dugc giao trich nhi¢m thi hanh dn hinh sy phéi hgp thuc hién
theo quy dinh cta luat thi hanh dn hinh su."® Trong thoi gian thu thich néu
nguoi duge hudng dn treo ¢ y vi pham nghia vu theo quy dinh cta luat thi
hanh dn hinh sy 02 Tan tré 1én, thi Toa dn ¢ thé quyét dinh budc ngusi dé
phai chdp hanh hinh phat tii cia ban dn da cho hudng dn treo.'

2. Mot s6 han ché trong quy dinh, ap dung phap luat hinh sy vé an
treo va kién nghi
2.1. Nhan thic vé quy dinh dn treo cing nhu diéu kién dé dugc huong dn treo
chua co sy théng nhdt

Hién nay, viéc nhan thiic dn treo Ia quy dinh bit buoc hay tuy nghi van
chua dugc thé hién r6 trong BLHS nim 2015. Piéu nay xudt phdt tii chinh
mot dicu kién c6 tinh chit tiy nghi khi xem xét cho hudng dn treo la “xét
thdy khong can bat chdp hanh hinh phat ti”. Mic du di ¢6 hudng dan veé dieu
ki¢n nay, tuy nhién hudng dan ctiing mang tinh chit dinh tinh dan dén viéc dp
dung dn treo ¢6 quan diém khdc nhau trén thuc t€, cu thé:

Mt la, nguisi pham toi da du dieu kién d€ duge hudng dn treo nhung Toa
4n lai khong cho hudng dn treo. Tiéu biéu, trong mot vu dn, bi cdo bi tuyén 6
thing ti vé to1 “Trom cip tai san” theo khoian 1 Piéu 173 BLHS nim 2015.
Ve nhan than, bi cdo khong ¢6 tién dn, tién su; khong ¢6 tinh tiét ting ning
trich nhiém hinh sy, nhung c¢6 cdc tinh tiét gidam nhe: pham t61 [an dau va
thudc trusng hop it nghiém trong, thanh khéin khai bdo, an nin héi cai, va la

13 Bitu 5 Nghj quyét s¢ 02/2018/NQ-HDTP va khoin 4 Pi¢u 1 Nghi quyét s 01/2022/NQ-HDTP.
14 Ditu 8 Nghi quyét s6 02/2018/NQ-HDTP va biéu 89 Luat Thi hanh dn hinh sy nim 2019.
15 Ditu 7 Nghi quyét s¢ 02/2018/NQ-HDTP.

16 Ditu 10 Nghi quyét s6 01/2022/NQ-HDTP.
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ngudi dan toc thiéu s6 theo diém i, s khoan 1 va khoan 2 Piéu 51 BLHS nam
2015. Theo ban dn nay ngudi pham t61 khong duge hudng dn treo.” Theo
ddnh gid cua tdc gia, day Ia trudng hgp ngusi bi két dn da du dieu kién dé€ dugc
hudng dn treo, cu thé muic hinh phat ti1 toa dn tuyén khong qud ba nam, ngusi
pham t61 ¢6 nhan than tét, ¢6 nhiéu tinh tiét giam nhe, trong d6 ¢6 tinh tiét
giam nhe dugce quy dinh tai khoan 1 Pi¢u 51 BLHS nim 2015, nhu viy phan
dnh dugc kha nang tu cai tao cua nguoi pham to1. Viéc cho ngusi pham t1
dugc hudng dn treo khong gay nguy hiém cho xa hoi, khong anh huéng xiu
dén an ninh, trat ty, an toan xa hoi, nhung hoi dong xét xu lai khong dp dung
quy dinh vé dn treo 1a khong hop ly, giy bit 161 cho ngusi pham té1.

Hai la, ton tai cic quan diém khdc nhau gitia cdc co quan xét xu vé dp
dung quy dinh dn treo.

Tinh hudng thir nhdt: Bi cdo pham toi “Vo y lam chét ngusi” (khoan 1
bieu 128 BLHS nim 2015), da thanh khan khai bdo, an nin héi cii, ty nguyén
boi thuong thiét hai, ¢6 nhan than t6t, chua ¢6 tién dn, tién sy, gia dinh bi hai
¢6 don xin mién truy ciu TNHS cho bi cdo. Pay [a a cdc tinh tiét gidm nhe
theo quy dinh tai cic di€ém b, s khodn 1, khoin 2 Biéu 51 BLHS nam 2015 va
theo ban dn so tham, bi cdo bi xi phat 01 nim tu nhung khong dugc huéng
dn treo. Tuy nhién, khi xét xtt phuc thim, Toa dn nhan dinh: ... Xét thdy,
bi cdo ¢6 nhiéu tinh tiét giam nhe quy dinh tai khoan 1, khodn 2 Biéu 51 cua
BLHS nim 2015, nguoi dai dién ctia bi hai xin bai nai va xin mién truy ciu
TNHS dé1 véi bi cdo, bi cdo chua ¢ tién dn, tién sy, ¢6 noi cu trd ro rang,
¢6 ngheé nghi¢p 6n dinh nén c¢6 da diéu kién cho bi cdo duge huéng dn treo
theo Nghi quyét s6 02/2018/NQ-HDTP ngay 15/5/2018 (dugc stia d6i, bd
sung béi Nghi quyét s 01/2022/NQ-HDPTP ngay 15/4/2022), do dé chap
nhan khdng cdo ctia bi cdo theo hudng giti nguyén hinh phat va cho bi cdo
dugc hudng dn treo.”™ Tdc gia dong v véi quan diém xét xu ctia Toa dn cdp
phtic thim vi ngudi bi két dn hoan toan du dieu kién d€ duge hudng dn treo,
vi vay phai dp dung quy dinh nay cho nguoi pham téi.

Tinh hudng thir 2: Bi cdo pham téi trom cip tai sin (khoin 1 Pieu 173
BLHS nim 2015) va bi tuyén phat 9 thdng ti1. Bi cdo ¢ nhan than t6t (chua
c6 tién dn, tién sy), Toa dn cdp so tham cé xem xét dp dung cdc tinh tiét giam
nhe nhu bi cdo da thanh khin khai bdo, an nan héi cai, pham to1 Ian dau va
thudc trudng hop it nghiém trong, bi hai ¢é lam don xin mién TNHS dugc
quy dinh tai diém 1, s khoan 1, khoan 2 Piéu 51 BLHS nim 2015. Bj cdo
khing cdo xin gidm nhe hinh phat, xin huéng dn treo. Ho1 dong xét xu phuic
thim théy ring, cdc tinh tiét giam nhe ctia bi cdo da duge Toa dn cip so thim
xem x¢ét va nhan dinh: “Muic dn ma Toa dn cdp so thim dp dung d6i véi bi
cdo la phu hop véi tinh chit, muic do hanh vi pham td1 ma bi cdo gy ra. Tu

17 Bandns6 02/2024/HS-ST ngay 16/01/2024 cia TAND huyén Bau Bang, tinh Binh Duong.
18 Ban dn s6 94/2023/HS-PT ngay 31/7/2023 cua TAND tinh Long An.
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nhting nhan dinh trén, Ho1 dong xét xtit khong chip nhan khing cdo cua bi
cdo, gitt nguyén phin Quyét dinh cia ban dn so thim veé hinh phat déi véi bi
cd0.”" C6 thé nhan thdy tinh huéng thu hai nay ¢6 nhi¢u diém tuong dong
véi tinh hudng thd nhit: ngusi pham t01 déu thoa man cdc dieu kién cho
huéng dn treo theo khoan 1 Pieu 65 BLHS nam 2015, hai tinh huéng ngusi
pham té1 déu thanh khan khai bdo, an nan héi cii va ¢6 nhitu tinh tiét giam
nhe TNHS theo khoin 1 va khoan 2 Piéu 51 BLHS niam 2015, nhan than
nguoi pham to1 khong ¢ tién dn, tién sy, muic hinh phat Toa dn tuyén khong
qud 03 nam. Tuy nhién, 6 tinh hu6ng thi hai, ci toa so thim va phuic thim
deu khong cho ngusi pham to1 duge hudng dn treo. Theo quan diém cua tdc
gid, quyét dinh nay Ia khong hop ly.

C6 thé thiy quan diém dp dung khdc nhau trong hai tinh huéng trén
xudt phdt tit chinh dieu kién “xét khong can bt chip hanh hinh phat tu”.
Cau hoi dat ra [a d€ ddnh gid ditu kién nay can dua vao cdc cin ci nao, cé
phai Ia dya vao muic hinh phat toa tuyén, nhan thian nguti pham t61 cang nhu
cdc tinh i€t giam nhe TNHS? C6 quan diém cho ring diéu kién nay phan
dnh két qua ddnh gid ba yéu t6: tinh chit to1 pham, tinh tiét giam nhe, va nhan
than dim bio kha nang cai tao.” Tdc gid dong y vdi quan diém nay, vdi luu y
rang day Ia nhting diéu kién dinh tinh nhung lai ¢6 tinh chit quyét dinh cho
moét nguoi duge hudng dn treo. Piéu nay dan dénthuc tién dp dung quy dinh
vé dn treo mang tinh chu quan.

Ngoai ra, ¢6 quan diém: “Khi tim hi€u vé dn treo, can phai nhan thuc
dung din ring khi ngusi pham téi ddp ung day du 3 dieu kién tai khoan 1
biéu 65 BLHS niam 2015 thi Toa dn can phai cho ngudi pham t¢1 duoc dp
dung 4n treo. An treo la quy dinh bit buoc “thi Toa dn cho hudng 4n treo™
chu khong phai Ia quy dinh tiy nghi “c6 thé cho huéng dn treo”.” T4dc gia
cting hoan toan dong y vdi quan diém nay va dé ¢6 thé dp dung dn treo vdi
tinh than Ia quy dinh bit budc, can thiét quy dinh lai dieu kién cho huéng
dn treo, hudng dan cdc ditu kién nay mot cich ro rang. Vi thé€ chi cin nguoi
pham t61 ddp ting dieu ki¢n veé hinh phat ti khong qud 03 nim, cin cd nhan
than, cdc tinh tiét giam nhe TNHS cang nhu ¢ noi cu tri 16 rang hoic noi
Iam viéc 6n dinh thi phéi cho nguti pham to1 dugce huéng dn treo.

Ba la, Nghi quyét s6¢ 01/2022/NQ-HDTP hudng dan dieu kién dp
dung dn treo vé “cin ci nhan than” tai khoan 1 Piéu 65 Bo luat Hinh sy nim
2015 chua hgp ly, chua ding tinh than quy dinh cua B6 luat.

“Nhan than nguoi pham toi 1a téng hop nhiing dic diém riéng biét cua
ngudi pham té1 c6 y nghia déi véi viée giai quyét diing din vin d¢ TNHS cua

19 Ban dn s6 34/2024/HS-PT ngay 27/02/2014 cia TAND tinh Dong Thdp.

20 Khoan 5 Piéu 2 Nghi quyét s6 02/2018/NQ-HDTP.

21 Trudng Pai hoc Luat TP. Ho6 Chi Minh, Tran Thi Quang Vinh (chu bién), Gido trinh Ludt
hinh sy Viét Nam — Phdn chung, Nxb. Hong Puc — Hoi Luat Gia Viét Nam, 2019, tr. 376.

22 Tran Vin Do, Tran Ngoc Anh, ldd.
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ho”.*# Cic dac diém nhan than ngudi pham td1 ma chiing ta can xem xét khi
cho huéng dn treo ¢6 thé a can ci vao dic diém vao nhan than ngusi pham
to1 phan dnh kha ning cii tao, gido duc nhu trong Nghi quyét s6 01/2022/
NQ-HDTP, tuy nhién d6 cting ¢6 thé Ia cdc dic diém nhan than phan dnh
hoan canh dic biét ctia ho. Vi vay, tic gia hoan toan dong y vdi quan diém
“dieu kién cin cd vao nhan than Ia cin cii vao nhan than khong phai bit chap
hanh hinh phat ti”.** Nhan than khong can bit chiap hanh hinh phat ti can
dugc hiéu la nhan than t6t nhung cang c6 thé a nhting dic diém nhan than
khdc phan dnh hoan canh dic biét va ¢ anh huéng dén viéc gidi quyét ding
din van dé¢ TNHS cua nguoi bi két dn. Vi vay, dé viéc dp dung quy dinh vé
dn treo dugc théng nhit, ddm bao quyén o1 cua nguoi bi két dn cin ¢ quy
dinh lai di¢u kién tai khoan 1 Biéu 65 BLHS nim 2015 cung nhu nhan thiic
duing diéu kién “cin cd nhan than” tai khoan 1 Pi¢u 65 BLHS nam 2015.

Ngoai ra, khoan 4 biéu 2 Nghi quyét s6¢ 02/2018/NQ-HDPTP quy
dinh di¢u kién veé hinh thic dé dugec mot ngusi duge hudng dn treo Ia phai
¢6 noi cu trid 1o rang hogc nai lam vige 6n dinh d€ co quan, t6 chiic ¢6 thim
quyén gidm sdt, gido duc. Pay Ia dieu kién bit buoc d€ mét ngudsi c6 thé xem
xét cho hudng dn treo. Theo tdc gia, quy dinh nay Ia hoan toan hgp ly. Tuy
nhién, khoan 1 Biéu 65 BLHS nam 2015 lai khong quy dinh vé di¢u kién
nay. Vi vay tdc gid dé xuit ghi nhan thém diéu kién nay vao khoan 1 Piéu 65
BLHS niam 2015 d€ tao co s6 phdp ly ro rang.”

Bén canh d6, Nghi quyét s6 01/2022/NQ-HDPTP hudng dan moét s6
trudng hop khong cho hudng dn treo khong hgp ly. Biém a khoan 1 Pieu 1
Nghi quyét s6 01/2022/NQ-HDTP da gidn tiép quy dinh ring d6i véi ngusi
da bi két dn nhung thudc trudng hop duge coi 1a khong ¢6 dn tich, ngudi bi
két dn nhung da dugc xda dn tich, ngusi da bi xui phat vi pham hanh chinh
hoic bi xti ly ky luat ma tinh dén ngay pham t61 Ian nay da qud thoi han duge
coi la chua bi xti phat vi pham hanh chinh, chua bi xti ly ky luat theo quy dinh
cua phdp luit, néu xét thdy tinh chit, mic do caa té1 pham mdéi dugce thuc
hi¢n thuoc truong hgp nghiém trong, rit nghiém trong hoic dac biét nghiém
trong hodc ngusi pham t61 la ngusi pham to1 khong phai 1a nguoi gip sic
déng vai trd khong ding k€ thi sé khong xem xét cho huéng dn treo.

Day Ia hudng dan khong phtt hgp véi quy dinh tai khoin 1 Biéu 69
BLHS nam 2015 Ia “ngudi duge xda dn tich coi nhu chua bi két dn”. Vi vay
can ¢6 su sta d6i quy dinh hudng dan vé nhan than nguoi pham to1 dé xét
cho hudng dn treo nhu sau: “D61 vdi nguoi da bi két dn nhung thudc trusng

23 Truong Pai hoc Luat TP. H6 Chi Minh, Tran Thi Quang Vinh (chu bién), Gido trinh Ludt
hinh sy Viét Nam — Phan chung, Nxb. Hong Puc — Hoi Luat Gia Viét Nam, 2019, tr. 150.

24 Tran Van Do, Tran Ngoc Anh, tldd.

25  Hinh phat cii tao khong giam gitt ciing quy dinh di¢u kién nay trong khoin 1 Bi¢u 36 BLHS
nam 2015.
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hop dugce coi Ia khong ¢6 dn tich, ngudi bi két dn nhung da duge xda dn tich,
nguol da bi xu phat vi pham hanh chinh hoic bi xt Iy ky luat ma tinh dén
ngay pham t01 [in nay da qud thoi han dugce coi la chua bi xi phat vi pham
hanh chinh, chua bi xt ly ky luat theo quy dinh cia phdp luat thi van xem xét
cho hudng dn treo néu théa man cic dieu ki¢n tai khoan 1 Piéu 65 BLHS
nam 2015”.

Trén co s6 cdc phan tich, tic gid kién nghi:

Khoan 1 Biéu 65 BLHS nim 2015 nén stia d6i lai r6 rang hon va théng
nhit ¢6 04 dieu kién d€ dugce hudng dn treo nhu sau: “Khi xit phat it khong
qud 03 ndm, can ai vao cdc tinh tiét giam nhe, xet nhdn thdn nguoi pham tgi khéng
cdn phai bdt chdp hanh hinh phat tit va nguoi pham t6i ¢é noi ar tni 16 rang hodc noi
lam viéc 6n dinh thi toa dn cho hudng an treo. ..”

Ngoai ra, cin ¢6 hudng dan dieu kién “xet nhdn thdan nguoi pham tgi khéng
cdn bdt chdp hanh hinh phat tir” 1a “néu ngudi pham to1 c¢é kha ning tu cai
tao va viéc cho ho huéng dn treo khong giy nguy hiém cho xi hoi; khong
anh huéng x4u dén an ninh, trit tu, an toan xa héi”, bao gdm: trudng hop
nhan than t6t nhu quy dinh tai khoan diém a khoin 1 Piéu 1 Nghi quyét
s6 01/2022/NQ-HDTP. Tuy nhién, cin bé sung thém truong hgp thu hai
khi xét nhan than khong can bit chdp hanh hinh phat tu [a ngusi pham toi Ia
nguoi ¢6 nhiing hoan canh dic biét nhu la lao dong chinh trong gia dinh. ..
va déi vdi trudng hgp hoan canh dic biét nay thi can di doi vdi cdc tinh tiét
giam nhe tai Bieu 51 BLHS nim 2015 phan dnh dugce kha ning tu cii tao,
gido duc cia ngudi pham t01.%

2.2. Quy dinh vé dn treo chua co sy phdn hoa d6i véi nguoi duoi 18 tudi pham tgi

Trong khi so sinh tdng thé vdi cdc bién phdp mién, giam TNHS duge
quy dinh trong BLHS hién hanh, da phian déu c6 cic quy dinh niéng cho
ngudi dudi 18 tudi véi chinh sich nhian dao, khoan hong hon nhu mién
TNHS,? giam muic hinh phat toa tuyén,® tha tu trudc thoi han c6 dieu ki¢n®
hay xda dn tich® nhung quy dinh vé dn treo trong BLHS nim 2015 lai khong
¢6 nhiing quy dinh riéng, khoan hong hon cho nguoi dudi 18 tuéi.

Vi vay, nén cd sy phan hoa trong viéc xem xét chdp hanh thoi gian thu
thdch ngin hon dé dugc xét giam thoi gian thu thich tai khoan 4 Diéu 65
BLHS nam 2015 cho ngudi dudi 18 tudi pham toi. Néu ngudi pham 61 1a
ngudi dudi 18 tudi duge hudng dn treo chi can chdp hanh 1/3 thoi gian thu

26 “Duya vao cin cui gidm nhe TNHS, ¢6 thé phan cdc tinh tiét gidam nhe TNHS thanh ba loai gom:
cdc tinh tiét ¢d y nghia lam gidm muc do nguy hiém cho xa hoi cua hanh vi pham t01; cdc tinh tiét
phéan dnh kha ning cii tao cua ngudi pham t1; cdc tinh ti€t phan dnh hoan canh dac biét ctia ngusi
pham toi ding dugc khoan hong.” Xem: Tran Thi Quang Vinh, Cac finh tiét gidam nhe trach nhi¢m
hinh sy trong Ludt hinh sy Viét Nam, Nxb. Chinh tri quéc gia, 2005, tr. 62.

27 Diéu 29 BLHS nam 2015, khoin 2 Bi¢u 91 BLHS nim 2015.

28  Diéu 63, bieu 105 BLHS nim 2015.

29  Diéu 66, Dieu 106 BLHS nim 2015. Xem thém: Diéu 64 Luat Thi hanh 4n hinh sy nim 2019.

30 Diéu 70 BLHS nim 2015, 71 BLHS nam 2015 va Piéu 107 BLHS nam 2015.
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thdch 1a c6 thé duge xét giam.”' Khoin 4 Dieu 8 Nghi quyét s¢ 02/2018/
NQ-HDTP quy dinh: “Truong hgp ngusi dugc hudng dn treo lap cong
hoic bi bénh hiém ngheo va ¢6 du cdc dieu kién quy dinh tai khoan 1 biéu
nay thi Toa dn ¢6 thé rit ngin hét thoi gian thi thich con lai”, va nén bé
sung thém trudng hop 1a ngusi dudi 18 tudi.”* Viéc stia déi nhu vay thé hién
chinh sich nhit qudn cia Nha nudc trong viéc quy dinh chinh sich mién,
giam TINHS ndi chung va d6i véi ngudi dudi 18 tudi néi riéng,.

Thém vao dé, trén ¢6 sé cdc phan tich, tdc gia cting dé xuit:

B6 sung vao khoan 4 Piéu 65 BLHS nim 2015:

“b. Nguoi dugc hudng an treo la nguvi dudi 18 tudi da chdp hanh dugc mgt
phdn ba thoi gian thi thich va cé nhiéu tién bo thi theo dé nghi cia co quan,
t6 chtic ¢6 trdch nhiém gidm sdt, gido duc, Toa dn c6 thé quyét dinh nit ngin
thoi gian thu thich.

B6 sung vao khoan 4 Bieu 8 Nghi quyét s6 02/2018/NQ-HDTP ve
dieu kién va muic rit ngin thoi gian thi thich cua dn treo: “Trudng hop
ngudi duge hudng dn treo Ia nguoi dudi 18 tudi, ngusi di lap cong hoic bi
bénh hiém ngheo va ¢6 da cde ditu kién quy dinh tai khodn 1 Piéu nay thi
Toa dn ¢6 thé it ngin hét thai gian thi thich con lai.”

2.3. Viéc dp dung hinh phat b6 sung d6i véi nguoi dugc huong dn treo chua co
cdch hiéu thong nhdt

Khodin 3 Diéu 65 BLHS nam 2015 quy dinh: “toa dn ¢6 thé quyét dinh
dp dung d6i véi ngusi duge hudng dn treo hinh phat bé sung néu trong diéu
luat d4p dung c6 quy dinh hinh phat nay”. Tuy nhién hién nay viéc hiéu cic
loai hinh phat b6 sung nao dugc dp dung déi vdi ngudi duge hudng dn treo
cting c6 nhiing quan diém khdc nhau.

Quan diém thid nhit cho ring khong han ché loai hinh phat b6 sung
cho ngusi duge huéng dn treo.* Quan diém thi hai lai khing dinh “ngusi
dugc hudng dn treo c6 thé phai chiu hinh phat b6 sung di kem Ia phat tién,
cdm dam nhi¢m chiic vy, cAm hanh nghé hoic lam cong viéc nhit dinh theo
quy dinh tai Pieu 35 va Bieu 41 ctia Bo luat Hinh sy nim 2015”.** Trong
hai quan diém nay, quan diém thu hai 1a khong hgp 1y vi khodn 3 Dieu 65
BLHS hi¢n hanh khong gidi han hai hinh phat b6 sung nay nhu trong khoan
3 Bieu 60 BLHS nam 1999 (stia d61, b6 sung nim 2009), dieu nay cung dugce

31  Tdc gia dé xudt ty 1¢ trén co sé tham khdo cdc quy dinh khdc vé mién, giim TNHS trong
BLHS hién hanh d6i véi ngusi dudi 18 tudi pham toi.

32 Kién nghi nay tdc gia dé xudt dua trén co 6 so sdnh véi quy dinh rit ngin thoi gian thi thich
trong bién phdp tha tu trudc thai han ¢6 dieu kién theo khoidn 3 Pi¢u 64 Luat Thi hanh dn
hinh sy nim 2019 quy dinh khoan hong hon cho ngusi dudi 18 tudi pham toi.

33 Tran Vin Do, Tran Ngoc Anh, fldd; Trudng Pai hoc Luat TP. H6 Chi Minh, Tran Thi
Quang Vinh (cha bién), Gido trinh Ludt hinh sy Viét Nam — Phdn chung, Nxb. Hong Puc — Hoi
Luat Gia Viét Nam, tr. 379.

34 Nguyén Phi Hung, “Ban vé ché dinh dn treo: Bdt cdp va kién nghi hoan thién”, https://lsvn.vn/ban-ve-
che-dinh-an-treo-bat-cap-va-kien-nghi-hoan-thien-1685034569.html, truy cap ngay 26/02/2024.
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gidn tiép thé hi¢n thong qua quy dinh veé cdc hinh phat b6 sung nhu khoan 2
biéu 44 BLHS nam 2015 vé hinh phat tuéc mét s6 quyén cong dan: “Thoi
han tudc mot s6 quyén cong dan la tit 01 nim dén 05 nam, ké tii ngay chip
hanh xong hinh phat tit hodc ké tir ngay ban an cé hiéu luc phap ludt trong truong
hop nguoi bi két dn dugc hudng an treo”. Nhu vay, hinh phat bg sung Ia tuéc mot
s6 quyén cong dan van dugce dp dung d6i vl nguoi bi tuyén phat ti nhung
cho huéng dn treo. Dl vy, c6 phai tit ca cdc hinh phat b6 sung déu ¢6 thé
dugc dp dung cho ngusi duge hudng dn treo ma khong giéi han nhu quan
diém thu nhit hay khong?

Vi du: ngudi pham toi thudc truong hop chuin bi pham toi giét nguoi
tai khoan 3 Piéu 123 BLHS nam 2015,. Muc hinh phat toa tuyén cho nguoi
pham té1 khong qud 03 nam va théa man cdc diéu kién cho huéng dn treo.
Khoan 4 Diéu 123 ¢é quy dinh hinh phat b6 sung Ia cim cu trd, quan ché.
Vay c6 thé dp dung moét trong cdc hinh phat b6 sung nay cho ngusi duge
huéng dn treo dugce khong? Theo tic gia, xét vé dieu kién dp dung cting nhu
tinh nghiém khic cda cdc hinh phat b6 sung nay thi khong thé dp dung déi
vdi ngudi duge hudng dn treo — la nguot xét thdy khong can phai chip hanh
hinh phat ti1 vi ho ¢6 kha nang tu cai tag, gido duc cting nhu khong giy nguy
hiém cho x4 héi khi duge gidm sdt tai noi cu trid hoac lam viée. Bén canh d6
ngay trong quy dinh vé hai hinh phat nay da gidn ti€p thé hién ring hai hinh
phat b6 sung nay chi dugc dp dung cho ngudi bi dp dung hinh phat tu ¢6
thoi han: “Thoi han cdm cu trd [a ¢t 01 ndm dén 05 nam, k€ tir ngay chdp hanh
xong hinh phgt tir” hay “Thoi han quan ché Ia tii 01 nam dén 05 niam, ké fir
ngay chdp hanh xong hinh phat ti” Vi vay, nén quy dinh r6 nhtng hinh phat
b6 sung nao ¢é thé duge dp dung cho ngudi duge hudng dn treo thay vi quy
dinh chung chung nhu khoan 3 Bi¢u 65 BLHS nim 2015 hién hanh dé viéc
dp dung hinh phat b6 sung dugc théng nhit.

2.4. Ve quy dinh vi pham diéu kién thii thdach cia dn treo tai khodn 5 Diéu 65
B¢ ludt Hinh sy nam 2015

Khoan 5 Pieu 65 BLHS nim 2015 quy dinh: “... Truong hgp thuc hién
hanh vi pham t61 méi thi Toa dn budc ngusi d6 phai chip hanh hinh phat
cta ban dn trude va téng hop vdi hinh phat cua ban dn mdi theo quy dinh
tai Diéu 56 cua Bo luat nay.” Piéu khodn nay la chua diay dua vi néu Ia nguoi
dudi 18 tudi thi can thuc hién theo Pieu 104 BLHS nam 2015. Vi vay cin b6
sung thém noéi dung nay vao khoan 5 Bi¢u 65 BLHS nim 2015, cu thé:
Truong hep thuc hién hanh vi pham t61 méi thi Toa dn budc ngusi dé phai
chap hanh hinh phat ctia ban dn truéce va téng hgp véi hinh phat cia ban dn
mdi theo quy dinh tai Pi¢u 56 hoic Pieu 104 ctia Bo luat nay”.

Ve dieu kién “trong thoi gian thu thich, néu ngusi duge hudng dn
treo ¢8 y vi pham nghia vy theo quy dinh ctia Luat Thi hanh dn hinh su 02
35 Xem Dicu 42, Dicu 43 BLHS nam 2015.
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[an tré 1én, thi Toa dn c6 thé quyét dinh buoc ngusi d6 phai chdp hanh hinh
phat til ctia ban dn da cho hudng dn treo”, can ¢6 hudng dan ro6 rang. P61 véi
diéu kién vi pham luat thi hanh dn hinh sy 02 Tan tré 1én véi 161 ¢6 y thi hau
qua phdp ly vé viéc budc ngusi pham td1 chdp hanh hinh phat tu cua ban dn
treo lai Ia “cé6 thé”, tic la quy dinh tuy nghi. Trong Nghi quyét s¢ 02/2018/
NQ-HDTP va Nghi quyét s6 01/2022/NQ-HDPTP khong ¢6 hudng dan cy
thé trudng hgp nao thi ngusi pham téi phai chap hanh hinh phat tu ctia ban
dn treo néu ¢d y vi pham, trudng hgp nao thi duge tiép tuc chip hanh thoi
gian thit thich cta dn treo.* Diéu nay c6 thé din dén viéc dp dung phdp luat
khong théng nhit.

Dé xem xét dieu kién nay can thiét xem xét cdc ditu kién vé nghia vu
cua ngudi duge hudng dn treo duge quy dinh trong Luat Thi hanh dn hinh
sy nam 2019.”7 Qua xem xét quy dinh tai Pieu 87 va Dieu 92 Luat Thi hanh
dn hinh sy nam 2019: theo quan diém cua tic gid, néu ¢6 y vi pham ti 02 an
trd 1én thudc 01 trong 03 trudng hgp sau day can xem xét budc ngusi duge
huéng dn treo phai chdp hanh hinh phat ti cua ban dn treo béi vi phan dnh
kha nang ty cai tao, gido duc cta ngudsi pham t61 khong dat duge, khong dat
dugc muc dich khi dp dung quy dinh vé dn treo.

Vi pham diéu kién tai khoan 1 Piéu 87 Luit Thi hanh dn hinh sy nim
2019 la “cé mat theo gidy triéu tip va cam két viéc chdp hanh dn theo quy
dinh tai khoan 1 Dieu 85 cta Luat nay”:* ¢6 thé thiy néu ngusi pham toi
khong cé mit tai dia diém theo gidy tri¢u tap trit ly do bit kha khdng hoac
tré ngai khdch quan néu khong ¢6 mat thi khong tinh la vi pham, hoic cé
mat tai dia di€m theo gidy triéu tip nhung khong chiu cam két thi sé khong
thé thi hanh 4n dugc.

Khoan 2 Diéu 87 Luat Thi hanh 4n hinh sy nim 2019 dua ra dieu kién
“Thuc hién nghiém chinh cam két trong viéc tuin tha phdp luat, nghia vu
cong dan, né1 quy, quy ché€ ctia noi cu trd, noi lam viéc, hoc tap; chip hanh
day du hinh phat bé sung, nghia vu boi thudng thiét hai, trii truong hop vi ly
do khdch quan dugc co quan nha nude ¢6 thim quyén xdc nhan”.

Khoan 4 Diéu 87 Luat Thi hanh dn hinh sy nim 2019 dua ra diéu kién
“Chip hanh quy dinh tai Pi¢u 92 cta Luat nay”. Khoan 4 Diéu 92 cua Luat
thi hanh hinh su nim 2019 dua ra diéu ki¢n “Nguoi duge hudng dn treo
khong duge xuit canh trong thoi gian thu thich”.

Nhu vay, néu ngusi duge hudng dn treo ¢y vi pham nghia vu ctia nguoi
dugc hudng dn treo trong Luat Thi hanh dn hinh sy ndm 2019 ti hai Ian tré 1én
thuoc 03 trudng hgp ma tdc gia phan tich 6 trén thi cin xem xét budc nguosi
pham t61 chdp hanh hinh phat tit cta ban dn treo. Con cdc trudng hgp con lai

36 Xem thém Khodn 6 Diéu 93 Luat Thi hanh d4n hinh sy nim 2019.
37  Xem Dieu 87, Bieu 92, Pieu 93 Luat Thi hanh 4n hinh sy nam 2019.
38  Xem Khodn 1 Diéu 85 Luat Thi hanh 4n hinh sy nim 2019
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khong thudc khoan 4 Bieu 92 Luat Thi hanh dn hinh sy nam 2019 Ia cic dieu
kién ve thu tuc, hinh thic nén néu nguoi duge hudng dn treo ¢ y vi pham
thi thuoc trudng hop “cé thé budc ngusi duge hudng dn treo chip hanh hinh
phat ti”. Can thiét ¢6 nhting hudng din nay trong Nghi quyét ctia Hoi dong
tham phdn dé€ viéc dp dung quy dinh vé dn treo dugce théng nhit.

Két luan

Quy dinh veé dn treo la mét trong nhting bi¢n phdp giam TNHS dugc
quy dinh trong BLHS niam 2015, thé hién chinh sich khoan hong ctia nha
nudc trong viéc xu Iy TNHS d6i vdi ngusi pham toi. Tuy nhién d€ viéc dp
dung phdp luit théng nhit, cong bing va dam bio quyeén lgi cho ngudi bi két
dn thi can ti€p tuc nghién ciu quy dinh, thuc tién dp dung quy dinh vé dn treo
dé gép phan hoan thién quy dinh phdp luit hinh su néi chung va quy dinh vé
cdc bién phdp mién, giam TNHS néi riéng. @
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